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CA>KETAK: Ayrtopu y paly aHaIu3upajy MOPUHLOUI HEKa-
JKEbaBarba )KPTaBa TProBUHE JbyANMaA KPO3 NMPHU3MY Mel)yHapoHHx
MPaBHUX CTaHAap/a y OBOj oOyiacT U ctama y PenmyOmumu Cpou-
ju. HakoH yBOJHMX HalloMeHa O 3Ha4ajy OBOT IHTamba, ayTOPH CY
yKazand Ha MehyHapoJHM TpaBHH OKBHP KOjH IIPATH HOMEHYTH
MPUHINIL, aJIi ¥ Ha IPUMepe U3 YIIOpeaHOT IpaBa 1 o/uryke EBpon-
CKOT cyza 3a Jpyacka mpaBa. C 003upoM Ha TO Ja IpUMEHa OBOT
NpUHIOMNA Yy TIPakCH MOApa3yMeBa NPETXOIHY HACHTH(UKALU]Y
JKPTBE TPrOBUHE JbYANUMA, aHAIM3MPAH je OBaj MocTynak y Pemy-
oy Cp6uju. [loceOHO je ykazano Ha uHrepeHuuje LleHTpa 3a
3alITUTY XKpTaBa TPrOBUHE JbYANMA KOJH j€ jeJUHH IPXKABHHU OpTraH
HaJUIeXaH 3a crpoBoleme MoMeHyTor nocTynka. [lotom, ayropu cy
pa3sMOTpWIH HaBelleHO MuTame U3 yria tpeher m3semraja [PETA, a
YKa3aHO je ¥ Ha TPeHyTHE Kopake koje npeay3uma Cpouja y mpasiry
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ucnymwasama MehyHapoaHUX o0aBe3a, a cy CyMapHO aHaJU3Mpa-
He oapenbe Hampra 3akoHa o cy30ujamy U clipeyaBamby TPTOBHHE
Jby/IMMa W 3AIUTHTH JKPTaBa y HOTJIENy MPUHIMIA HEKaXKHaBamba.
3akJpydak ayTopa je Ia HMIUIEMEHTAlHja MPUHIUIA HEKaKbaBambha
JKpTaBa TProBHHE JbyANMa Yy TO3UTHBHOIPABHH cUCcTeM PermyOiuke
Cpbuje, a y ckiany ca MehyHapogHuM cranmapauma, Tpeda na oyae
npahena u oxrosapajyhum n3menama KpuBH4HOT 3aKoHMKa, 3aKo-
HUKa 0 KPUBHYHOM TIOCTYIKY U 3aKOHA O MpEeKpIIajuMa.

Kawyune peuu: TproBuHa JbyIuMa, XKPTBA, HEKaKHABAhe JKpTa-
Ba TPTOBMHE JbYANMA, KPUBUYHH MOCTYTIAK, IPEKPIIAajHU MTOCTYHaK

YBOJ

IMpuHIMI HeKaKKkaBamka JKPTaBa TPrOBHHE JbYJMMA IPEJCTaBsba jellaH
0]l Haj3HAYAjHUjUX AacleKaTa CaBPEeMEHOI MPUCTYMa JbYACKUM IpaBUMa y
oOmacTu cy30ujama TproBuHe Jbyauma. OBaj IPUHIKI TOPa3yMeBa A2 KPTBE
TProBUHE JbYJMMa HE CMEjy OMTH KPUBUYHO, MPEKPIIAJHO MM Ha IPYTH HAUUH
MPaBHO CAHKIMOHHUCAHE 300T JAeia Koja Cy AMPEKTHO IIOBE3aHAa C HHHXOBOM
€KCIUIOATAIMjOM KU CUTYallljoM IPUHYJIE Y KOjoj Cy ce Hamuie. Y MpaKkcH, TO
3HAYM J1a )KPTBE HE CMEjy OMTH KaXKibeHe, Ha MPUMEp, 3a WICTalaH Mpea3ax
rpaHulie, TIPOCTUTYLH]Y, YIOTpeOy JKHUX JIOKyMEHaTa WM Jpyre MpOTHB-
IIpaBHE pajibe Koje Cy MOYMHIIE Ka0 TUPEKTHY MOCIEAUILy TPTOBUHE.

OBaj MpHUHIUI MPOU3MIA3N U3 Mupe odaBese IpkaBa Ja HICHTUDHKY]Y,
3alITHTE M IOMaXy JKPTBaMa TProBUHE JbyIMMa, Kao U J1a 00e30ee eheKTHBHO
KPUBUYHO TOH-CHE TPropama JbyJuMa. YKOJIUKO KPTBE Oyly CaHKIHOHHU-
caHe, pH3HKyje ce Ja Oyay ynajbeHe O]l CHcTeMa IMOjpIIKe, aa He capalyjy
C BJIaCTMMAa M J1a TPrOBIM H30eTHy oAaroBopHocT. CTora je oBaj NPUHIUI O
KJbYYHOT 3Ha4aja 3a e(eKTHBHY UMIUIEMEHTAIH]y [IPAaBHE U HHCTUTYIHOHAIIHE
3aIITUTE OJ TPTOBUHE JbYTUMA.

MEBYHAPOJHU ITPABHU OKBUP
IMporokoa u3 IManepma (2000)

[Iporokon 3a mpeBeHNH]y, Cy30Hjabe M KaKmbaBambe TPTOBUHE JbY/I-
ckuM OwhuMa, Hapo4yuTO >XeHama W jaeunoMm (Protocol to Prevent, Suppress
and Punish Trafficking in Persons Especially Women and Children, y nammem
tekcty: [Iporokon)', ycojeH je 15. noBemOpa 2000. romune y Ilamepmy, y

1

UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, Supplementing the United Nations Convention
against Transnational Organized Crime, 15. HoBemOpa 2000.
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okBupy KoHdepeHnuje YjenumeHUX HalWja O TPaHCHAIIMOHAIHOM Opra-
HU30BaHOM KpuMmuHanmy. OH mpencrasiba nonyHy Koneenmnmje YH mpotus
TpaHCHALMOHATHOT OpraHu3oBaHor kpumuHana (United Nations Convention
against Transnational Organized Crime), no3natuje xao I[lasepmMo KOHBEHIIH-
ja.? OBaj mpoTOKOJ je CTynuo Ha cHary 25. memem6pa 2003. roauHe, HAKOH
IITO je paTU(HUKOBAH O]l CTpaHe YeTpieceT Apkasa. JloHomeme [IpoTokona
j€ MpelnCcTaBIbao MPBU TI00aTHH U CBEOOYXBATHH MOKYIIAj 1a CE€ CUCTEMCKHU
OJITOBOPH Ha (peHOMEH TPrOBUHE JbYANMA, Y3 jaCHY AC(HUHHUI]Y TOT KPUBHU-
HOT j1ena, o0aBe3y JApskaBa Ja ra KpUBUYHO CAHKIMOHUIITY, Kao M Ja KpTBama
Mpy’kKe 3alITHTY H ITOJPIIKY.

Huse oor IIporokona, nepunucan y wi. 2, o0yxBara:

— clpeuaBame U 60p0y MPOTHB TPrOBHHE JbYIUMA,

— 3AIITUTY ¥ IOMOh >XKpTBaMa TaKBe TPrOBHHE, Y3 IyHO IIOIITOBAHE
BUXOBHX JbYJICKUX MPaBa,

— TMOACTHIIaKkE capamgme Mehy npkaBaMa y IHJBY ITOCTH3amha OBHX
UJBCBA.

[TpoTokon je mpBU Mel)yHapoTHN MHCTPYMEHT KOjH MPYXKa YHUBEP3aTHO
npuxBaheHy jJeUHUIIN]Yy TProBuHe JbyauMa, y wiany 3(a). OBa nedunuimja
YKJBYUYyje TPU CIEMCHTA!

1. pagmy (HIIp. BpOOBamE, TPAHCIOPT, CKPUBALE, IPHjEM JIHIIA),

2. cpencTBa (HIp. MpeTHka, CUila, OTMHUIIA, peBapa, 3oynorpeda mohun
WJIH TI0JI0%kKaja),

3. cBpXy (eKciumoaranmja, Koja 0oOyXBaTa CEKCyallHy CKCILIOATallHjy,
MIPUCHIIHU PaJ], POTICTBO U CIMYHO).

Kox nene (nmua mnaha on 18 roguna), ymorpeba cpeiactaBa Huje
moTpeOHa Ja OM ce pajma cMarpalia TPrOBUHOM JhynnMa. OBa cBeoOyXBaTHA
JneduHuIMja je oMmoryhuia mupoKy NpUMEHy U XapMOHH3AIIH]Y HAIIMOHATHUX
3aKOHOJIABCTaBA.

Naxo IIpotokon u3 Ilanepma He caap u U3PUUUTY HOPMY O HEKAKH-aA-
Bamby JKpTaBa TPTOBUHE JbYANMA, UJI. 6. je KJbyUaH 3a Pa3yMeBarbe NMIUTUIIUTHE
obaBe3e AprkaBa Jia )KPTBE HE TPETHPAjy Kao MOYMHUOLE KPHBHYHHX Jeja:

,»CBaka jp)kaBa mornucHuia he pasmorputn obe3dehuBame mepa 3a
npyXambe MOMONM M MOJpIIKEe >XKpTBaMa TPrOBHHE JbyJUMa, YKJbydyjyhu
onrosapajyhe cMmemTajHe ycioBe, MEJUIIMHCKY M TICHXOJIOLIKY ITOMOh, caBe-
TOBame, NHPpOpMaIHje O BIXOBUM IpaBuMa...”

Naxo ce HEjeJHOM pedjy He TOBOPH O KPHBHYHO] OATOBOPHOCTH KPTaBa,
caM akIleHaT Ha FHXOBO] 3allTHUTH, peXaOWIHTAlluju W UHPOpMUCABY, Y

2 UN General Assembly, United Nations Convention against Transnational
Organized Crime: A/RES/55/25, 2001.
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KOHTEKCTY eKcIutoaTanuje, Hamehe 3akibydak ja ®KpTBa He cMe OUTH CYOjeKT
TOBCHbA 32 TMPOTUBIPABHA [IeNla HA YHje M3BPUICHKE je Omia mpuMopaHa. Y
cknany ca osum, Kannenapuja YH 3a apory u xpumunai (UNODC) y cBojum
HACTUAGHUM UPUPYYHUYUMA, MOGeN-3aKOHUMA U CIUPYYHUM VIYTICTISUMA,’
JIOCIIETHO 3aroBapa 1a JApKaBe:

— CKCIUTHLIUTHO yBeIy KPHUMHUHATHOMPABHU MPUHIMI HEKAXKHABAKA Y
CBOja 3aKOHOJIaBCTBA;

— OCHTYpajy Jla )KpTBe He Oyy KaKIEHE 3a JieNia Koja Cy TUPEKTHA I10-
clIeiuIia TProBUHE (HIIP. MPOCTHUTYIIN]a, HIIeTalaH OopaBak, IOCeI0BamkE (all-
CU(HUKOBAHUX JIOKyMEHATA);

— omoryhe paBOCyTHUM OpraHUMa IHCKPEIMOHO oBiamherme aa oxy-
CTaHy O/ FOHkeHa Kajia MOCTOj€ NHAUKATOPH TPrOBUHE.

VY nokymenty UNODC Issue Paper on The Non-Punishment Principle
n3 2020. roarHe ce HaBOIH:

,»Jako TIpOTOKOJI He CalpiKu eKCIUIMIUTHY HOPMY O HEKaXHhaBamby,
BEroBa HMMILIEMEHTAIja 3aXTeBa TPETUPAE JKPTBE Kao JIMIA KOjeM je
notpebHa momoh, a He kao moumHuona. OTyaa ce MPHUHIUIN HEKAKba-
Bama cMaTpa JOTHMYHOM MOCHeIuioM wi. 6. [IpoTokosia u ommrer ayxa
Konsenruje.”

Hako wmehynaponuu wuncTpymMentu mnonyT [IpoTokona He nHamehy
JUPEKTHY KPUBUYHOINPABHY HOPMY, OHM CTBapajy o0aBe3y XapMOHHU3aLuje
aomaher mpaBa y ckimamy ca ayxoM gokymeHTa. Ctora, ApkaBe Koje cy
crpane [Iporokona — kao 1o je u Perryomuka Cpouja (ITpotokou je patudu-
koBaH 2001. rogune) — Tpeba na 06e36exe:

— jacaH MPABHM OCHOB 32 MPUMeHY MPUHIHNIA HEKAKIHLABAHA,

— MexaHu3Me HAeHTH(}UKAIHUje )KpPTaBa Ipe HEro mro Oymy Ipo-
LecyupaHe,

— o0yKe 3a MOJIUIH]Y, TY>KHOIIE ¥ CYJHje O IPUMEHH OBOT NPHHIIMIIA.

VY npakcu, UTHOpHCambe OBe 00aBe3e MOXKE JOBECTH JI0 BHKTHMH3AIHje
JKPTBe, CMabeHha capa/ibe C ICTPAKHUM OpraHuMa U yrpokaBama e(hUKacHO-
CTH Cy30Hjama TPrOBUHE JbYANMA.

3 Ha mpumep: UN Office on Drugs and Crime (UNODC), Model Law against Traf-
ficking in Persons, 5 August 2009; UN Office on Drugs and Crime (UNODC), Global Pro-
gramme Against Trafficking in Human Beings, Toolkit to Combat Trafficking in Persons,
2nd edition, October 2008.

4 The Inter-Agency Coordination Group against Trafficking in Persons (ICAT),
Non-Punishment of Victims of Trafficking, Issue Brief, August 2020.
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Bapmagcka konBenuuja (2005) — KonuBennuja CaBera EBpomne
0 0opOU MPOTHUB TProBHHE JbyIHMMA

KonBenmja Casera EBpome o OopOum mHpoTHB TpProBUHE JbyIuMa
(Convention on Action Against Trafficking in Human Beings; y 1aJbeM TEKCTY:
BapmiaBcka koHBeHIHMja) ycBojeHa je 3. maja 2005. romuHe y Bapmasu, a
crynmwia je Ha cuary 1. ¢ebpyapa 2008. romune.’ 3a pasnuky ox Ilamepmo
MIPOTOKOJIA, KOJU NMa MpUMapHO 0e30€IHOCHN M KPUBHUYHOIIPABHU KapakTep,
BapmaBcka koHBeHIMja ycpencpehena je Ha JpyJcKa mpaBa XpTaBa U Ipe.-
CTaBJba TPBU 00aBe3yjyhm HMHCTPYMEHT Ha €BPOICKOM HHUBOY KOjH YBOIH
cBeOOyXBaTaH MEXaHHM3aM 3aIlTHTE, MPEBEHIMje M KPUBHUYHOT TOMEHA Yy
obmactu Tproeune jpyanMa. L{nse Konsenmuje je na 00e30emu 3aTHTY MpaBa
U JIOCTOjaHCTBA JXPTaBa TPrOBHHE JbyIUMa, Ka0 M Ja yHAIpeIHW capaamy
npkaBa 'y 0opou npotus oBor peHomeHa. [loceOHy maKmy MOoKIama 3aIlTHTH
KpTaBa Of CEKyHIapHE BUKTUMH3alHje, ITO YKJbYUyje M IHTAmhE FHHUXOBE
KpUBHYHE OATOBOPHOCTH 3a JeNia K0ja Cy AMPEKTHA MOCIEHIA TOra IITO Cy
Ousie KpTBE TPrOBUHE.

Jenna on Haj3HauajHUjUX HOBHHA OBe KOHBEHIMje jeCcTe SKCIUTMIIUTHO
(dhopmynncan 4. 26, KOju TJIacu:

,,CBakoj CTpaHH ce Mpenopydyje 1a, y CKJIaay ¢ OCHOBHUM HpUH-
LUIIMMa HBEHOT IIPaBHOI CHCTeMa, NpeaBuan MoryhHoct na ce He mokpehe
KPUBUYHH IIOCTYIAK IPOTHUB JKpTaBa TProBUHE JbYANMA 32 BUXOBO yuemrhe y
HE3aKOHNTHM aKTHBHOCTHUMa YKOJIMKO Cy Omie mpucuibeHe Ha To.

OBa oxpenda MpeacTaBiba MPBO M0jaBJEUBAGE IPHHIIAIA HEKAKIbABATha
y jacHO] ¥ AMPEKTHO] (opMHU y jeaHOM Mel)yHapoaHOM TOKyMeHTy. Hhena
(hopMmynanyja, vako y TOHY npenopydena (,,ipeasuan Mmoryhnoct™), moacruyue
JpXaBe Ja OBaj MPUHIUI MHTETPHUIIY Yy CBOje KPUBHUYHOIIPABHE U MPOLECHO-
MIpaBHE CHUCTEME.

V tymauemuma un. 26, GRETA — nmagzopno teno Casera EBpomne 3a
npuMeHy KoHBeHILMje — KOHCTaHTHO HCTHYE Ja Ap>KaBe MOpajy pa3BHjaTU
epukacHe MexXaHU3Me WIeHTH(UKanMje KpTaBa, Oynyhu na mpuUHIUI
HEKa)KmaBama ryOn edekaT yKOIMKO ce KpTBa HE Mpero3Haje Kao TakBa y
MOMEHTY KaJia je U3JI0KeHa KPUBUYHOM TOCTYIIKY.

IIpema GRETA wn3Bemrajuma, 3emibe 0u Tpebano aa obe3dene na ce
TY>KHOIH, TIOJINIIMja U CyIOBH y 00yIIM yIO3Ha]y ca 3Ha4ajeM OBOT IMPUHIINIIA,

5 Council of Europe, Convention on Action Against Trafficking in Human Beings,
CETS 197, 16 May 2005.

¢ Piotrowicz, R. (2020). Article 26: Non-punishment provision. Y A commentary on
the Council of Europe Convention on Action against Trafficking in Human Beings. Chel-
tenham, UK: Edward Elgar Publishing. [Ipey3ero 26. jyna 2025. ca: https://doi.org/10.433
7/9781788111560.00038.
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Kako O ce crpedunia CeKyHIapHa BUKTUME3annja. [Ipakca y HeKuM 3emMibama,
nonyt Yjenumenor KpamescTBa u dpaHiycke, nokasyje ysoheme noceOHIX
CMEpHHIIAa 32 TYXKWJIAITBO Koje 00aBe3yjy Ha MpOBepy cTaryca XPTBE Ipe
OJUTy4YHBakba O MOKpeTamy MOCTYIIKa.

[Ipumena ui. 26. 3axTeBa:

— MPOAKTHBHY HAeHTH(QUKANHjY KPTBE Mpe IOKPETamha KPUBHYHOT
MOCTYIIKA;

— yrBphuBame y3pouHo-nocieguyne Be3e mmMehy panme U Tpropad-
KOT OJIHOCA;

— (JIeKCHOMITHOCT Y KPUBHYHOM MOCTYIKY, YKJbYdyjyhu moryhHocT
o0ycTaBe WK 0I0Mjarba TOM3amka ONTYKHHIIE;

— Mel)yuncTuTyHHOHANHY capaamy, 1oceOHO M3Mel)y opraHa rome-
Ba U CIyXOH 3a MOJPIIKY KPTBaMa.

JupextuBa 2011/36/EY EBponckor napjaMeHTa
u CaBera 0 crpeyaBamy U cy30Hjamby TProBuHe JbyAUMA
U 3aIITHTH KPTaBa

Ha oBom mecTy TpeOa ykazatu u Ha 4. 8. (Henpornecynpame win Herpu-
MemuBame Ka3uu npema xpteu) Hupektuse 2011/36/EY’ koja je ycBojeHa
miecT roJMHa HakoH BapmaBcke koHBeHnuje. OBaj 4jaH NPONUCHBAO j€ Jia:

»JpkaBe wiaHune he, y ckiagy ¢ OCHOBHMM NPUHIMINMA CBOjUX
MIPaBHUX CHCTEMa, Mpeay3eTH HEOMXOAHE Mepe Ja obezbene na HaAIEKHU
HAIIMOHATHU OPTaHU MMajy OCHOB Jla He TOHE WIIM He M3pUUy Ka3He XKpTBama
TProBUHE JbyJAMMa 300T BUXOBOT yuemrha y KPUMHUHAJIHUM aKTHBHOCTHMA,
Koje cy Ounu npuHyheHu 1a U3BpIIe Kao AUPEKTHY MOCIEIHIly TOABPraBama
HEKOM OJ1 Jena u3 ui. 2.

VY yBoaHO] u3jaBu oBe Jlupektuse, y T. 14. o0janimeHn cy JoMaliaj u
Wb ofpe0e 0 HeKaXmaBamy. HaBeneHo je na:

,»”KpTBEe TProBHHE JbyauMa Tpeba aa, y CKIady ¢ OCHOBHHMM IIPHHIIU-
IIMMa MpaBHUX CHCTEMa PEJIeBAaHTHHX JpKaBa WiaHWIa, Oyxny 3amruhene o
KPUBUYHOT T'OHCHa MM KaXKIbaBarba 3a KPUMUHAJIHE aKTUBHOCTH Kao IITO
cy kopumheme JaKHUX JOKYMEHATa, MM KPUBUYHA Jiela IIPeMa 3aKOHUMa
0 MPOCTUTYLHUjH WIN UMHUTPALHjU, KOja cy OWJIM MPUMOpPAHM Ja yYHHE Kao
JMPEKTHY IIOCIEMIy TOTa IITO Cy OMJIM IpEeAMET TProBuHe Jbyauma. Llusb
TakBe 3aIITUTE je Ja oOe30enu JpyJcKa IpaBa >KpTaBa, Ja U30€rHy aajpy

7 European Union: Council of the European Union, Directive 2011/36/EU of the
European Parliament and of the Council of 5 April 2011 on preventing and combating
trafficking in human beings and protecting its victims, and replacing Council Framework
Decision 2002/629/JHA, OJ L. 101/1-101/11; 15. 4. 2011, 2011/36/EU, 15 April 2011.
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BUKTHUMH3ALHU]Y ¥ []a UX MOJCTAaKHE J1a Oyy CBEIOLH Y KPUBUYHOM ITOCTYTIKY
MPOTHUB yUWHUIIANA.

Jlasbe mpenusupame U MNPOMIMPEHE MPUHINIA HEKaKmbaBama XKpTaBa
TProBUHE JbyANMA yuumeHO je JlupextuBom EY 2024/1712 Esponckor nap-
namenrta u Casera® kojom ce Mema momenyta upektusa 2011/36/EY ma ce
npeasubha fa oBaj MpUHIUI 00yXBaTa, MOpPE] KPUBUYHUX €A U ,, Apyre He3a-
KOHHTE aKTUBHOCTH ‘. Ha 0Baj HauMH, MPUHIUIIOM HEKaXXikaBama 00yxBaheHH
Cy CBM Ka3HEHHM JAEIMKTH, LITO U jecTe y AyXy OBOT HpuHIMIA U MelhyHapon-
HUX CTaHJapja.

Hcrandyiacka kouBenumja (2011)
— KonBennnja Casera EBpone o cnpeyaBamy
U 0opOM NPOTUB HACH/bA HAJ KEHAMA U HACH/bA y NOPOJMIH

HcranbOyncka koHBeHIMja, 3BaHMYHO Ha3BaHa KounBenuuja Casera
EBpone o cnpeuyaBamy 1 60p0M NPOTHB HACH/bA HAJl JKeHAMa M HACH/ba
y nmopoauuu,’ yceojeHa je y Mcraubyny 11. maja 2011. romune, a crynuia
je Ha cHary 1. aBrycra 2014. rogune. OHa mpejacTaBiba NPBH MpaBHO o0a-
Be3yjyhu Mel)yHapoaHH MHCTPYMEHT Ha €BPOIICKOM HHUBOY KOjH yCIIOCTaBJba
cBeoOyxBaTaH HOPMaTHBHU OKBHP 3a CIIpeuaBame POJHO 3aCHOBAHOT HACHJbA,
3aIITUTY KPTaBa U KPUBUYHO TOCHH-C TTOUYWHUIIAIA, 3ACHOBAH HA MPHUCTYITY
JbYIICKUX MPaBa W MPHUHIUITY POJHE PABHOIPABHOCTH.

WNako HcranOyrncka KOHBEHIMja HEe ypebyje TProBuHy JbyAuMa Kao
moceOHO KPHUBHYHO JICNIO, HUTH 3aMemyje Crelujain3oBann mehyHapoaau
pexum ycrnoctaBibeH Konpenuujom Caseta EBpome o 6opOu mpoTuB Tpro-
BHHE JhynuMa (Bapmascka xonBennmja, 2005), \eH 3Ha4aj 3a OBy 00JIacT je
WHAWPEKTaH, ajli HOPMAaTHBHO M KOHIIETITyalHO BakaH. KOHBeHIM]ja Imoja3u
O]l CXBaTama Ja j¢ HACHJbC HAJ >KCHaMa CTPYKTYPHH M POJHO YCIOBJECHH
(heHOMEH, Te Mpero3Haje Ja Cy KeHe W JeBOojuuIle y moBehaHOM PHU3HKY O]
pa3nuuuTuX O0NMKA eKCIUIoaTalyje, YKJbydyjyhu cekcyanHy ekcIuioaTauujy,
MIPUCHITHYU Pajl ¥ Apyre 00JIMKe KOjU C€ y MPaKCH YECTO jaBJhaj]y Y KOHTEKCTY
TPrOBUHE JbYAHMA.

8 European Union: Council of the European Union, Directive (EU) 2024/1712 of
the European Parliament and of the Council of 13 June 2024 amending Directive 2011/36/
EU on preventing and combating trafficking in human beings and protecting its victims,
PE/14/2024/REV/10J L, 2024/1712, 24.6.2024 2024/1712, 24 June 2024.

¢ Council of Europe, The Council of Europe Convention on Preventing and Combat-
ing Violence against Women and Domestic Violence, ISBN 978-92—-871-7990-6, Novem-
ber 2014.
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[Toceban 3Havaj McraHOyJICKe KOHBEHIIMjE Yy OJHOCY Ha XPTBE TPro-
BUHE JbyIUMa OTJIe/la C€ Yy HCHOM IMPUCTYIY KPTBU KAO HOCHOIY IpaBa U y
HarjacKy Ha CIpedaBamy CeKyHAapHe BUKTHMM3anyje. Konsenmuja obasesyje
Ip)KaBe YTOBOPHHUIIE a 00e30ele Ja HHCTHTYIHOHATHNA OJIIOBOP Ha HACHIHE
HE JIOBEJIe 10 JIOJIaTHOT KaKihaBamba, CTUTMATU3allije WM MapTUHAIH3aIlH]je
KpraBa, Beh ga Oyne ycMepeH Ka HHXOBO] 3allITUTH, OTIOPaBKY M OCHAXKH-
Bawy. OBaj mpuUCTyN je o MOCeOHOr 3Hayaja y CUTyalujama y KojuMa Ccy
XKPTBE TPrOBUHE JbyauMa OWiie MPUMOpAHE [1a yYECTBY]Y y MPOTHUBIPABHUM
panmaMa Kao JUPEKTHOj MOCIEIUIN HACHIba, IPUHYIC HIH eKCIUIoaTaluje.

Hako McranOyncka KOHBEHIMja HE CapXM EKCIUIMIUTHY OApendy o
Hauely HeKakmbaBarba JKPTaBa 3a KPUBHYHA WIIHM JAPYra MPOTHUBIpPABHA Ieia
y KOja cy Omje mpuMoOpaHe, OHa MHIUPEKTHO JOMPUHOCU adUpMAIHjd OBOT
MPUHIUIA KPo3 BHIIE CBOjUX onpenada. IIpe cera, KonBennuja macncTupa
Ha MPHUCTYITy 3aCHOBAaHOM Ha JBYICKHM IpaBUMa, 00aBe3M IprKaBa Ja MOCTY-
najy ca JQy>KHOM NaxwoM (due diligence), kao u Ha OTpedU /a ce y CBUM
¢dazamMa mocTymama y3Mmy y o03up crnenuuyHe OKOJHOCTH W PABHBOCT
JKpTaBa POAHO 3aCHOBAaHOI HACHJbA. Y TOM CMHUCIY, KaKHaBarmbe JKPTaBa 3a
pajme Koje Cy M3BpIIEHE I0J MPUHYJOM OWJIO OM HECIOjUBO ¢ OCHOBHUM
mbeBHMa U ayxoMm KoHBeHIHje.

[Ipumeny HMcranOyscke KoOHBeHIMje Haa3upe [pyna ekcmepara 3a
00opOy NpOTHB HacHJba HaJ >keHama M Hacuiba y nopoaunu (GREVIO), koja
Yy CBOjUM €BallyallMOHUM H3BEILITajuMa MOCeOHY Naxmwy nocsehyje nuramuma
MPUCTYMA MPaBaH, IOCTyIama OpraHa TOmEemka U CyI0Ba IpeMa XpTBama, Kao
U pU3UIMMA OJ CEKYHIAapHEe BUKTUMH3ALHUje Y KPUBHUYHUM U MPEKPIIAjHUM
nocrynuuma. Mako GREVIO Hema MaHzatr Ja HEIOCPEIHO HAI3UPE NIPUMEHY
Havuelna HeKaKhaBamba Y CMHUCITY TPrOBHHE JbyINMa, HEroBa Ipakca yKasyje
Ha 3Ha4aj pa3Boja HAllMOHAJIHUX MOJUTHKA KOje CIpevaBajy KpUMUHAIU3ALU]y
’KpTaBa POJIHO 3aCHOBAHOI' HACHJbA, YKIbYUYjyNu 1 )KpPTBE TProBHHE JbyJrMa.

VY pakTHYHOM CMHCITY, cTaHaapau McranOyicke KOHBEHIHjE 3aXTEBajy
O]l IpKaBa J1a Pa3BHjy MHCTUTYILMOHAIHE M MPOUEAYPATHE MEXaHU3ME KOjH
omoryhaBajy paHy HIECHTH(QHUKAIU]y JKPTaBa, aaeKBaTHy OOYKY IOJIUIH]e,
TY>KWJIAIITaBa M CyOBa, KA0 U €(PHUKACHY MYJITHCEKTOPCKY Capalmiby C opra-
HU3alMjaMa [MBHJIHOT JIPYLITBA M CEPBUCUMA 3a MOIPIIKY kpTBama. Ha Taj
HaunH VcTanOyscka KOHBEHIIMja JOMykyje Mel)yHapoaHU U €BPOTICKU IPaBHU

10V.: Turanjanin, V. (2024). Expanding the circle of positive obligations: Enabling
victims of human trafficking to seek compensation in respect of lost earnings from their
traffickers: Krachunova v. Bulgaria (App. No.18269/18). European Human Rights Law Re-
view, (5), 448-453; Stoyanova, V. (2024). Krachunova v. Bulgaria: New Positive Obliga-
tion under Article 4 ECHR to Compensate Victims of Human Trafficking for Pecuniary
Damages. Tlpeysero 26. 6. 2025. ca https://strasbourgobservers.com/2024/03/19/krachuno-
va—v-bulgaria—new—positive—obligation—underarticle—4—echr—to—compensate—victims—of—
human—trafficking—for—pecuniary—damages/
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OKBUp OopOe MPOTHB TProBWHE JbyIWMMa, JNOTpUHOCEhW jayamy 3allTHTE
KPTaBa M Pa3Bojy MPHUCTYIA KOjH CIIPEYaBa HHUXOBY Ja/by BUKTUMH3AIH]Y Y
[IPAaBHOM CHCTEMY.

Joxymentn YH u npupyuynunuun UNODC
— NPaKTHYHA UHTepPHpeTalHja HayeJa HEKAKIbaBamkha

[Mopen Ilamepmo TpoTOKONA, KOjH HAYENO HEKaKmbaBamba HE YBOIH
SKCIUTUIIMTHO, aJIH T'a MOApa3yMeBa y OKBUPY Wi. 6, KJbYUHY YJIOTY Y EEroBOj
KOHKPETH3alllj! UMajy MPUPYIHUIH, CMEPHUIIEC U KOMEHTapU Tena Yjeanumne-
Hux Hamwuja, npe ceera UNODC (Kannenapuja YH 3a 60pOy mpoTuB mapore
n kpumuHaia) 1 OHCHR (Kannenapuja Bucokor komecapa YH 3a sbyzacka
mpaBa). JemaH oJ HajBaXKHUjUX JoKyMmeHata je The Role of ,, Non-Punishment
Provisions in Addressing Trafficking in Persons."! OBaj TOKyMeHT je moceOHO
3HayajaH jep:

— jacHO NeUHHUIIE HA IITa CE OJHOCH HAUCIIO HEKAXKFHaBamba;

— Harjamasa o0aBe3y Jp)KaBa Jia U3rpaje MexaHu3Me uiaeHTudukamnmje
JKpTaBa IIpe MMOKpeTarba MOCTYTIKA;

— yKasyje Ha moTpedy Aa ce OATOBOPHOCT MPAaBHO CIUMHHUIIE, a HE
camo yOIlaxKH.

,,Onpende 0 HeKaXkmbaBamy HE CMEjy ce MOCMAaTPaTH HCKIbYYHBO Kao
JIUCKPEIIMOHN MEXaHU3MH 3a yOlakaBame KaszHe, Beh Kkao mpaBHe rapaHIije
Koje 06e30el)yjy na kpTBe H30ETHy OATOBOPHOCT 3a IMPOTHBIIPABHA JeNa Koja
cy Omiie mpuMOpaHe Ja U3BpPIIEe Ka0 JUPEKTHY MOCIEANIly TOTa IITO Cy Ommn
npeaMeT TProBUHE JbyauMma. ‘12

Ca cIMYHMM aKIeHTOM Ha 3allTUTY JpTaBa, Kannemapuwja Bucoxor
koMmecapa 3a Jpyjcka npasa YH (OHCHR) o6jaBuna je IIpenopyueHe npuH-
IUIEC ¥ CMEPHHIE O JbYACKHM TIpaBMMa M TproBuHu Jeynuma (E/2002/68/
Add.1)"?® y xojuMa ce U3pHUYMTO HABOAM 1a )KPTBE TPrOBHHE HE OM Tpebaio
na Oyny 3aipikaHe, NMpOLECYHpaHe WM KaXKmbeHe 300T He3aKOHHWTOI yJacka
nnu OopaBKa y 3eMJbaMa TPAaH3UTa U AECTHHAIMje, Ka0 HU 3a CBoje yuemihe y
HE3aKOHHUTUM aKTHBHOCTHMA KOje Cy JMPEKTHA IMOCIIeIUIa CUTyallje Y K0joj

""" UNODC, The Role of ‘Non-punishment’ Provisions in Addressing Trafficking in
Persons, 2020, 7.

12 Ibid, 7.

13 United Nations High Commissioner for Human Rights (UNHCHR), Recommend-
ed Principles and Guidelines on Human Rights and Human Trafficking, E/2002/68/Add.1,
UN Office of the High Commissioner for Human Rights (OHCHR), 20 May 2002.
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Cy Ce Halle Kao »pTBe TproBune.'* Mako oBaj mokyMeHT HeMa o0aBe3yjyhu
KapakTep, OH ce IHUPOKO IpUMEHYje Kao CTaHaap y mpakcu MehyHapoIHHX
u gomahux oprasa, ykbydyjyhu M HalMOHalHE CyAOBE U HHCTUTYIHjE 3a
3alITUTY JbYJICKHX TpaBa.

W3 naBeneHWX W3BOpa MPOW3MIA3M HEKOJIHMKO KJBYYHHX moyka. IlpBo,
Havelo HeKaXXmkhaBama ce CBe uenrhe TpeTupa He caMo Kao IOJIMTHKA 3alITHTE,
Beh Kao 1mpaBo KpPTBe, 3aCHOBAHO HA F-EHOM CTaTyCy ocobe Koja je IPHHY/HO
aHra)KOBaHa y HE3aKOHUTHM aKTUBHOCTUMA. JIpyro, IpKaBe UMajy MO3UTHBHY
obaBe3y na o0e30eie Ja )KpTBe He Oyay MpenMeT KPUBHUYHOT WIIH YIIPABHOT
MOCTyNKa, Beh Ja MM ce mpyku npaBHa W ncuxoconujaiaHa momoh. Tpehe,
yJiora TyXWjana ¥ CyAuja je o MpecyJHOr 3Hadaja — Kako y HWAEHTH(UKa-
L1jH KPTaBa, TAKO M y TPOLEHU Y3POUHO-TIOCIeIMYHE Be3e u3mel)y TproBuHe
W yuumeHor jena. Ha kpajy, cucremMcka capajima ca HUBUIHUM JIPYIITBOM
W HEBIAIWHUM OpTaHU3allfjaMa IT0Ka3ana ce Kao KJBYIHH CJIIEMEHT YCICITHE
UMILIEMEHTAIINj€ OBUX CTaHIapAa, HApOYUTO y 3eMJbaMa y TPAH3HIIHU]jH.

IIpumepu n1o6pe nmpakce
Yy NPHMEHH HaYesla HEKAKIbaBambha

Paznuuure npkaBe cy y mpoTekie JBe JeleHHje, Mo yTunajem mehy-
HapOIHUX CTaHAapla W Mpenopyka, Mpeays3eiie Kopake Ka KOoIum(pHKanuju,
WHCTUTYIUOHAIN3AIN]H U MPIMEHU Havela HeKaKmaBarma KpPTaBa TPTOBHUHE
JbynuMma. Mako cy OBH Hamopu HeyjenHaueHw, oapeheHe apikaBe MpencTa-
BJbAjy IpuMepe no0pe Mpakce KOju MOTY IOCIYXXHTH Kao MOAET IPYTUM
MIPaBHUM CHCTEMHMa, YKJbYuyjyhu U 3eMibe y TpaH3unuju monyt Cpowuje.

Vjenumeno KpasbeBcTBO je jeaHa ol MPBHX JpKaBa Koja je Tperno-
3HaJa 3HAYaj Hauela HeKaKmkaBarba W FHCrOBY HMMIUIEMEHTALHW]Y YUWHHIIA
CHCTEMCKOM KpPO3 CYJICKY IIpaKcy U oceOHe 3aKoHCcKe HHCTpyMeHTe. KibyuHu
MEXaHM3aM IpelcTaBiba Section 45 3akoHa 0 MoaepHOM porcTBy u3 2015.
roauHe,'> KOju KpTBaMa TPrOBHHE JbyJIMMa MpykKa statutory defense yxo-
JIMKO Cy MOYHECHE pajiihe pe3ysTaT exciuioaranuje. Y MmpakcH, oBa ojapenda
ce MpHUMembyje Y KpUBHYHUM MOCTYIIIIMMA KOjH C€ OJHOCE Ha KPUBHYHA Jeia
nomyT Kpahe, mpou3BOmHE ApOTre HiTH WICTaTHOT paja, Kajaa MOCTOjH J0Ka3 Ja
Cy JIMIIa JIEJIOBANA MO MPUHYIOM TProBaia JbyumMa.

14 United Nations High Commissioner for Human Rights (UNHCHR), Recommend-
ed Principles and Guidelines on Human Rights and Human Trafficking, 3.

15 Parliament of the United Kingdom, Modern Slavery Act 2015 (c. 30), London,
2015.

16 Connelly, L. J. (2016). The Governance of Sex Trafficking: Politics, Policy and
Practice in England and Wales. (noxtopcka aucepranuja). Leeds: University of Leeds, 194.
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[lpema anamm3u oprammszanmje Anti-Slavery International, oBakBa
MpaBHA pelICHa OMPHHOCE MMPAaBEIHHjEM KPUBHYHOM IIOCTYNKY M CMambyjy
CeKyHJIapHy BHKTHMH3ALH]y KpTaBa.!” FICTOBpeMEHO, H3a30BH OCTajy y 00ia-
CTH JOCICAHE NMpHMEHe OJI0paHe y CYyACKOj NMPaKCH M y NMHUTamy aJeKBaTHE
naeHTH(HUKaIMje )XpTaBa y paHuM (azaMa IMoCTyIIKa.

Y Kananu, mako He TIOCTOjU SKCIUTUIIMTHA O0paHa 3acHOBaHA Ha HEKa-
KibaBamwy y (hefepaiHOM KPHBHYHOM 3aKOHY, IpaKca jaBHUX TYXKHUJIAIITaBa y
nojenuHUM npoBuHIMjama (Hnp. OHTapuo, Bputancka Komymobuja) mokasyje
Jla ce JO0CIIEeTHO MMPUMEY]Y CMEpHHUIIE Koje omoryhaBajy ojycrajame oJl KpH-
BHYHOT TOBEHa y CIIydajeBIMa Kaza je )KpTBa TPrOBHHE HM3BPIIMIIA JIEJI0 Kao
JIMPEKTHY NOCIeanLy ekcruoaranuje.'® OBaj mpucTym ce TeMesbH Ha TPOICHH
jaBHor mHTepeca (public interest test), ka0 ¥ Ha KOHIENTY IPOIOPIIHOHAIHO-
CTH M XyMaHOCTH IIOCTYyTIakha IpeMa parmbHBUM IpyIaMa.

®pannycka je 2013. roauHe ycBojuia u3MeHe KpUBHYHOT 3aKOHHKA
KojuMa ce yBoau MoryhHocT ocinobahama o KpUBHYHE OATOBOPHOCTH 32
KPTBE TPTOBUHE JbyIUMa KOje Cy Ouiie MpHHyheHe na mouynHe KpUBUYHA AeTa
(un. L.221-6-2, Code pénal). Cynosu y ®paHIlycKoj, y3 MOAPIIKY CIICIH]ja-
mm3oBaHnx HBO u agBokaTta, aKTHBHO MPUMERY]y 0Baj HHCTHTYT, TIOCEOHO Y
Clly4ajeBHMa eKCIIoaTalyje Aele y Mpocjaueby U CEeKCYaTHOj eKCIUIoaTaluj
(GRETA, 2017). ®panycka Takohe HHCHUCTHpA Ha YKJbYYHBAWKY IMCUXOJO-
LIKE ¥ COLMjalIHe MIPOLIEHE TIPH O/NTyYHBakby O €BEHTYaIHOM IMpolecynupamy.'”

Hranuja mpuMemyje MHOBaTHBAH MOJEN KOjU KOMOWHYje KPHBHYHO-
IpaBHy U MUTPALMOHY AMMEH3HWjy 3amTture skpraBa. Ilpema wi. 18. Testo
Unico sull’Immigrazione, *)pTBe TProBUHE JbyAMMa Koje capalyjy ca Bia-
CTUMa MOTY JOOWTH MoceOaH OOpaBUIIHM CTaTyC W HCTOBPEMEHO OWTH
oc000l)eHe KPUBUYIHOT TOKBCHba 32 JIea Koja Cy HEMOCPETHO MPOYy3pOKOBaHA
ekcruioatanujoM. OBakBa mpakca, y KOMOMHAIMjH C Pa3BHjEHOM MPEKOM
npuxBatwimmra 1 HBO, omoryhaBa cucteMcky uaeHTHU(UKALN]Y KpTaBa H
JOCIIeIHY IPUMEHY Hauella HeKaKibaBarba.

17 Baldwin, S. B., Eisenman, D. P., Sayles, J. N., Ryan, G., Chuang, K. S. (2011).
Identification of human trafficking victims in health care settings. Health and human
rights, 13(1), 36-49.

'8 Department of Justice Canada, A Handbook for Criminal Justice Practitioners on
Trafficking in Persons, Working Group on Trafficking in Persons, 2024.

1 Council of Europe, GRETA, Report concerning the implementation of the Council
of Europe Convention on Action against Trafficking in Human Beings by France, Stras-
bourg, 2017.

20 Palumbo, L. (2015). Protection of trafficked people in Italy: policies, limits and
challenges. Journal of Money Laundering Control, 18(1), 52—65.
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CYJACKA IIPAKCA EBPOIICKOI' CYJA
3A JbYJICKA ITPABA Y IPUMEHUW HAYEJIA
HEKAXKIHBABAIBA KPTABA TPTOBUHE JbYIUMA

Un. 4. EBporicke KOHBEHIIMjE O JbYJCKUM TpaBUMa 3a0parmyje pOICTBO
W npuHyAHU pan. Y npakcu Eporickor cyna 3a jpyzacka npasa (ECJBIT),?! osa
ozpenda je eBoslyrpasa y IUpU OKBUP 3alITUTE O] TPTOBUHE JbYAHMAa, C 003U-
POM Ha TO Jla ce TPrOBHHA JbyJMMa CMaTpa CaBPEMEHHM OOJMKOM POIICTBA.
ECJBII je y mpecynama Panitices iipoitiue Kuiipa u Pycuje®* n C. M. upoitius
Xpeaiticke® neduHICa0 TPU TPyIe MO3UTHBHUX 00aBe3a JIpiKaBe:

1. obGaBe3y ycrnocTaB/bamka 3aKOHOAABHOT U aJIMUHUCTPATUBHOT OKBHpA
3a CIpeYaBambe U KAXKHABAKHE TPrOBUHE JbYIUMA;

2. 00aBe3y 3alITHTE KpTaBa TPrOBHHE JbyIMMa Kpo3 obe3beheme mepa
TIPEBEHIIN]je, CBUICHTHPAkha U MOMONN TaKBUM JTUIIMA;

3. o0aBe3y cmpoBohjema McTpare W CyJICKOT TIOCTYIKAa Kaja IMOCTOjH
ompaB/iaHa CyMIa Ja je JOIUIO [0 M3BpLICHA KPUBHYHOT Jeja Tpro-
BHHE JbY/IUMa.

[To craBy ECJBII, npBe nBe obaBe3e cy MaTepHjaTHOT KapakTepa, JOK
tpeha oOyxBara mpouecuu acnekt. Ilpecyna Kpaxynosa ipoitiue Byiapcke*
MPECTaBba, 3aTHM, KIbYUHY HPECYAy y MOIJIEAY yCIIOCTaBJbamha jOII jeIHE
MMO3WTHBHE 00aBe3e — MpaBa Ha KOMIICH3AIH]y KPTBe.>

Haxo KoHBeHIMja eKCILTMIMTHO HE TOMULE HAaUeNI0 HeKaKbaBama, Cya
j€ TOKOM ToCTieIlbe JeIeHHj€ Pa3BUO CTaHJap/ie KOjHu 3aXTeBajy O Jip)KaBa Ja
OCHUTYpajy Jia *XpTBE TProBUHE HE OyJy KpPHUBHYHO TOH-CHE 3a Jeia Koja cy
HETIOCPEAHO TOCNIEANIA IIXOBE EKCIIoaTaluje.

Ipenmer B. I]. JI. u A. H. dpoitiue YVjegumwenoi Kpamwescitiea®® tpen-
cTaBJba MpBY npecyay y kojoj je ECJbII uzpuuuto npuszHao moBpeny 4i. 4.
Yy KOHTEKCTY HEKaXrmhaBara JKPTaBa TPrOBUHE JbyauMa. TyXHOIM cy OHIU

2! Mako ce . 4. EKJBIT GaBu porncTBOM, POTICKMM TOJI0KajeM U IPUHYIHUM PaJoM
1 HE TOBOpH M3puunTo 0 Tproeuuu Jbynuma, ECJBII je y npenmeruma Rantsev v. Cyprus
and Russia (App. no. 25965/04), 7. 1. 2010, Chowdury and others v. Greece (App.no.
21884/2015), 30. 3. 2017, S. M. v. Croatia (App. no. 60561/14) 25. 6. 2020, nepunucao na
ce TproBuHa Jpyauma cmatpa nospeaom wi. 4. EKJbIL.

22 Rantsev v. Cyprus and Russia (App. no. 25965/04), 7. 1. 2010. paras. 285-289.

2 8. M. v. Croatia (App. no. 60561/14) 25. 6. 2020. paras. 304-306.

2 Krachunova v. Bulgaria (App. No.18269/18) 28. 11. 2023.

2 V.: Turanjanin, V. (2024), Expanding the circle of positive obligations: Enabling
victims of human trafficking to seek compensation in respect of lost earnings from their
traffickers: Krachunova v. Bulgaria (App. No.18269/18). European Human Rights Law Re-
view, (5), 448-453.

2 V. C. L. and A. N. v. The United Kingdom, (App. no. 77587/12 and 74603/12),
16. 2. 2021.
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BHjETHAMCKH MAJIOJICTHUITN KOJH Cy MJIETATHO yBe3eHH y YjenumeHo Kpasbes-
CTBO U MPUMOPAHU Ja paJie y WICTATHUM JIabopaToprjaMa 3a y3roj kaHaouca.
Ynpkoc uHAnIUjaMa 1a Cy OMIH KPTBE TPrOBHHE JbYAMMA, OPUTAHCKE BIACTH
Cy HMX Tpolecyupaiie U ocyauie 0e3 oarosapajyhe mpoiieHe HHUXOBOT CTa-
Tyca Kao JKpTaBa.

Cyn je ytBpauo aa je YjeaumeHo KpabeBCTBO MPEKPIIHIO CBOjY MO3H-
THUBHY 00aBe3y u3 4. 4. KonBeHuuje Tume mro:

— HUje CIpPOBENIO OJIaroBpeMeHy U e(UKacHy MPOIICHY CTaTyca TyXKHiia-
I1a K0 MOTEHIINjaJTHUX JKPTaBa TPrOBUHE;

— HHje CYCICHAOBAJIO KPUBHYHH IOCTYHAaK 10 OKOHYAMma IMOCTYIKA
uneHTHduKanyje;

— HHje Y3eJ0 Y 003Up eKCIUIoATaIlljy Kao OUTHY OKOJHOCT KOja yTHUE
Ha KPUBUYHY OJTOBOPHOCT.

ECJBII je y oBoj mpecyau (popMysrcao HEKOJWKO 3HAYajHUX MPaBHHUX
Hayesa Koja 00JMKyjy MPUCTYIl Ap)KaBa y CIMYHUM CUTyaldjama:

1. Ilo3nTuBHe o0aBe3e ApxkaBe: 4. 4. 3axTeBa Ja Ap>KaBe HE CaMo
CIpedaBajy U CaHKIMOHHMIIY TPrOBHHY JbyIMMa, Beh U 1a mpeay3My aKTHBHE
Mepe 3a WACHTH(HKAIM]Y W 3alTHTY XpTaBa, yKIbydyjyhu Kpo3 oOycraBy
KPUBUYHOT TOHCHa.”’

2. Hayesi0 HeKaKIbaBambha: )XPTBE TPrOBUHE HE CMEjy OMTH KPUBHUYHO
TOCHE 32 pajiibe y Koje Cy Omie yBydueHe Kao JHPEKTHA MOCJIeIUIa CBOje
excrutoaranuje. OBO Haveno, MaKO HUje M3PUYHTO HaBeAeHO y KoHBeHIUjH,
NPOU3WIIA3U U3 HEHOT LIUJba U JyXa.

3. O6aBe3a nyxHe naxkme (due diligence) opraHa ToOmemba U Cy/I0Ba!
TIpe JOHOIIEHA OJITYKE O IPOIECYHpamby, IpiKaBa Mopa Jia CIIPOBE/IE TEMEJbHY
MIPOIICHY 1A JIH je JIUIE MOTEHIINjaTHO KPTBA TPTOBHHE. Y CYIMPOTHOM, IpOIIe-
CyHpame IpejcTaBiba MOBPEIy MpaBa Ha 3alITUTY OJ POICTBA.

OBa mpecy/ia MoCTaBJba HOBU CTAHIAPJ Yy €BPOIICKOM IPaBy JbYACKUX
npaBa. thome ce jaya obGaBe3a npkaBa Jnia:

— pa3BHjy WHTCPHHCTHTYIIHOHATHE MEXaHH3ME 32 PAaHO NMperno3HaBa-
e JKPTaBa;

— OCHUTYypajy Ja TY’KUJIAIITBA U CYyAOBH MpPUMeHe NPUHIIKIIE TPOMOp-
NHOHAJIHOCTH M HYKHOCTH IIPU OJIYYHBAKY O IOKPETamhy HIH HACTABKY
KPUBUYHOT ITOCTYIIKA,;

— oMmoryhe 00ycTaBy MOCTYNKA HJIM NMpeycMepaBame y aJTepHATHB-
He MeXaHH3Me, KaJia [TOCTOoje Pa3JIo3u Jia Ce JIUIIEe TPETUpa Kao KPTBa.

¥ Turanjanin, V., Stanisavljevi¢, J. (2024). Human trafficking and forced prosti-
tution under article 4 of the European convention on human rights. German Law Jour-
nal, 25(2), 284.
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VY Tom xonTekcty, ECJbII naje cHaxkHY MOAPIIKY MPUCTYITY 3aCHOBAHOM
Ha JbYJICKUM MPpaBUMa U mojiceha apkaBe la TPEeTMaH XPTaBa TProBHHE MOpa
OWTH 3aCHOBAH HA MPU3HAY HBUXOBE PAUBOCTH M UCKIBYUCHY CCKYHIApHE
BUKTHMHU3AIIH]C.

Ilpecyna B. I]. JI. u A. H. mpexncraBiba BpXyHAI[ JYXEr Ipoieca y
koM je ECJBII pa3Bujao JOKTpUHY TO3MTHBHHUX 00aBe3a JpkaBa y OopOH
MPOTHB TPrOBUHE JbyaAuMa. PaHUjU CilydajeBU HUCY YBEK 00yXBaTall HAuello
HEKa)KIbaBarba, ajli Cy MOCTABJbaIH TEMEJbe Y TOTJIeAy JAYKHOCTH HUICHTH(U-
Kalyje, 3allITHTe U CIpeYaBama Jajber 3J10CTaBIbatba.

NIAEHTUPUKALINJA )KPTABA TPIOBUHE JbYJIUMA

Jda O6u ce mpuMeHWIN HaBeJcHH Mel)yHapomHu cTaHmapau, HOTPEOHO
je uneHTH(UKOBaTH XKPTBY TPrOBHHE JbyAMMA. Y JOKTPHHHU CE yKasyje na
BEIMKHU Opoj Meh)yHapoJHMX HHCTpYMEHATa YMHU TIPABHU OKBHP KOJUM CE TIPO-
MUCYjy TIO3UTHBHE 00aBe3e Ap)kaBe Y OMHOCY Ha 3a0paHy TPrOBHHE JbYAUMA.
Te obaBe3e ce aBOjako HCIOJbaBajy — y OJHOCY Ha M3BPIIHOIE KPHBUYHOT
JieNia TPTOBUHE JbyIUMa M Y OJHOCY Ha )KPTBE TProBHHE Jbyauma.”® OcHOBaHA
Cy cxBaTama ja oapenbe YcraBa® omoryhaBajy IUpeKTHY mpuUMeHy meljyHa-
POJHOT IIpaBa, OJJHOCHO Jajy MOTYNHOCT HaJUIe)KHUM JIp>KaBHHM OpraHuMa Jia
ce y CBOjUM OJJIyKama WK y 00pa3jioxemrMa UCTUX MO3UBajy Ha onpende
notBphernx (partnduxoBannx) MelyHapoIHHX yroBopa M ommTenpuxBaheHa
npaBuita MeljyrapoaHor mpasa.’’ Mako mojam TproBuHe JbyauMa HUje Ycra-
BOM JeduHHCcaH, 32 BeroBo oapeheme o1 3Hauaja cy mMehyHapomHH H3BOPH
JbYJICKHX TIpaBa.’!

2 Jemmuuh, M. (2025). ,,3Ha4aj Hana3a U MuLUbea LIeHTpa 3a 3alITHTY JKpTaBa Tp-
FOBHHE Jby/IMMa y KPUBUYHOM MNOCTYNIKY". Bewiiauerse y kaznenum nociyuyuma, yp. M.
Konaxosuh bojosuh, . CreBanosuh. [Tanuh: MHCTUTYT 32 KpUMHUHOJIOIIKA U COLIMOJIOLIKA
UCTpakuBama, 142.

2 Vcras Penybnuke Cpouje, Cuyocoenu inachux PC 6p. 98/06. u 115/21. Y. 16.
VYcraBa nporucaHo ja cy norephern MehyHapoIHH yroBOpH CacTaBHH €0 IPABHOT HOPET-
ka Pemybnmke CpOuje u HeIoCcpeHO ce MPUMERY]y, a 1a Cy IpeMa XHjepapXuju IpaBHAX
akaTa 1moTBpheHn MeljyHapoJHH yroBOpH MCTIOA Y CTaBa U M3HA 3akoHa (4. 194. Ycrasa),
Te J1a ce Cy/ICKe OJUTyKe 3aCHHMBajy Ha YcTaBy, 3aKOHY, MOTBpheHOM Mel)yHapoaHOM yroBo-
Py U IPOIHKCY JOHETOM Ha OCHOBY 3aKoHa (wiI. 145).

30 Nparnuesuh-/{uunh, P., Muposuh, T., XKapkosuh, M. (2016). Ilpasnu oxeup u
tpetiopyKe 3a UpumeHry UpUHYUIa HeKadiChasarba Jcpiiasa wplosune syguma y Peiyonuyu
Cpbuju. beorpan: Mucuja Opranusanuje 3a eBporcky 6e36ennoct u capagmy (OEBC) y
Cpbuju, 12.

31 Cumoswuh, [1., Opnosuh, C. (2023). Komenitiap Yciuasa Peiiyonuxe Cpbuje. beo-
rpan: CiyxOeHu rIacHuk, 177.
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O0agese p)kaBa y MOTJIeIy HICHTH(PHUKAIU]E )KPTaBa TPrOBUHE JbYIMMa
IUpEeKTHO mpousminaze u3 oxapenada Komsenmmje Caera EBpome o 6opbu
MpOTHB TpProBuHe Jbyauma. JlpskaBe mormucuuile oBe KonBeHiwmje (mehy
kojuma je u CpOwuja, koja je patuduroana oBy Konsenmujy 2009. roaune)
obaBe3aiie cy ce na he cBaka unanuia 00e30eUTH y CBOjJUM HAJICKHUM Opra-
HHMa KaJIpOBE KOjH CY 00YUYCHH 1 KBATM(UKOBAHH 32 CIIPEUABAE U Cy30Hjame
TPrOBUHE JbYAUMA, 332 UACHTH(PHUKOBAILE U IPYKambe MOMOhY KpTBama, yKIbY-
yyjyhu neny, u o6e36enuhe ga paznuuutu opranu mehycobno capalyjy, kao
¥ C HaJUISKHUM OpraHu3aldjama 3a IOJPIIKY, Kako O KpTBe OWiie MICHTH-
(hMKOBaHe y MOCTYIKY KOjU Ha OJroBapajyhu HauWH y3uma y 003up moceOaH
I0JIOXKA] JKEHA U JIele XKpTaBa U Kako OM UM ce, 10 MoTpedu, u3aaie GopaBu-
LIHE JT03BOJIE TIO0J ycioBuMa npeasuhenum y wi. 14. ose Konsennuje (. 10,
ct. 1). Y nornexy uaeHTuuKaImje KpTaBa TProBUHE JbyAnMa, Tpeba yKa3zaTH
Ha 00aBe3y JIpkaBa y MOTJICAy yCBajamba 3aKOHOJABHHUX I APYTHX Mepa Koje
Cy moTpeOHe Kako OM ce Ha oAroBapajyhum HauWH HIACHTU(HUKOBAJIE XPTBE,
U TO y capaimu C JPyrMM CTpaHaMa YrOBOPHHUIIAMA, Kao M PeJICBAHTHUM
opranuzanujama 3a noapumky (wi. 10, ct. 2). Tpeba moacerutu aa ui. 4, T. €.
neduHUIe Ja je , KpTBa” CBaKo (U3WYKO JIMIE KOje je TOCTAN0 IMpeIMeT
TPrOBUHE JbYAMMA y CMHUCIY Ae(UHHIIN]jE U3 OBOT WIaHA.

OcHoBaHa Cy cxBaTama Ja j¢ HICHTU(PHUKOBAKE JKPTaBa TPrOBUHE
JbyJIIMa OJ1 BEJIMKOT 3Ha4yaja 3a KPUBMYHM MOCTYIIAaK M3 JBa actiekTa. [IpBu ce
OJIHOCH Ha TO JIa )XKPTBE TPrOBHHE JbyIMMa Hajuenihe uMajy cTaTyc IMacHBHOT
Cy0jexTa y KpHBHYHOIPABHOM CMUCITY, OTHOCHO omTeheHor y KpHBHYHOIIPO-
LECHOM cMHuCTy. Jpyru acrekT 3HayajaH je Ipe CBera 3a OpraH KPHUBHYHOT
romema (JaBHO TY)KHJIAIITBO), alld U Cy/I, @ OJHOCH C€ Ha NPUHIUIT HeKaXKHha-
Bamka )XPTaBa TPrOBHHE JbyUMa, cX0aHO Wwi. 26. Konsennuje Casera EBpomne
0 6opOM MPOTHB TPrOBHHE JbyIUMa.>?

VY Perry6muin Cpouju, Llentap 3a 3amTHTy XKpTaBa TProBUHE Jby UM (Y
najbeM Tekcty — LlenTap) je oBnanthenn opran 3a GopManHy uaeHTHOUKAIA]Y
XKpTaBa TProBUHE JbyauMa. Pamyu ce 0 yCTaHOBH KOja je y CHCTEMY COLUjalTHE
3amrTuTe, a ocHosaHa je Oamykom Brnane Pemy6nuke Cpbuje ox 13. 4. 2012.
rogune. llenrtap je ca pagom modeo 2. 7. 2012. ronune. Tome je mpeTxoanIo
JOHOIICHEe Ypeade 0 Mpeku ycTaHoBa corjande 3amrute.* Llenrap je 3Ha-
yajaH YUHWIAIl y o0jacTh OopOe MPOTHB TProBHHE JbyauMa M capalyje ca
MUHHCTApCTBOM YHYTPAIIEHHX MOCIOBA U MPAaBOCYAHUM opranuma. OCHOBHU

32 Jenmuwh, M. (2025). ,3Hauaj Hanasa U MHUILLCHA L[eHTpa 3a 3alITHTY XPTaBa
TProBUHE JbyJUMa y KPUBUYHOM IIOCTYNKY®. Bewitiauere y KaszHeHum UOCHYIYUMA,
yp. M. Konakosuh bojosuh, 1. Cresanosuh. [Tanuh: MHCTHTYT 32 KpUMHUHOIIOIIKA U COLHU-
OJIOLIKA HCTpaXHBama, 145, 146.

3 Vpenba o mpexu ycraHoBa couujande 3amrrure, Cuyocoenu inacnux PC,
op. 16/12.
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3anmatak LleHTpa Be3aH je 3a uaeHTH(UKAIH]Y, yIyhuBame U 3alITUTY KpTaBa
Tproeune jpyauma. Cratyrom* u [IpaBUITHUKOM O YHYTPAIIK0] OPraHu3aIiju
M CHCTEMAaTH3all{ju MOoCiioBa U 3ajaataka®® npensuleno je ma Llentap cBojy
JIEIaTHOCT 00aBJba Yy OKBUPY JBE OpraHuzanuone jeaunuiie: Ciyx0e 3a Koop-
JMUHAIM]Y 3alTUTE XPTaBa TPrOBUHE JbyJAUMa Koja (DYHKIMOHHMIIE OJ jyJia
Mmecena 2012. roaune u [IpuxBaTrininTa 3a )KpTBE TPrOBUHE JbYIUMa, KOje je
3anoueno ¢ pajgoM y pedpyapy 2019. ronune. Tpeba ykazaTu a cy 3arocieH!
y LlerTpy mpodecrnoHany y ColrjatHoj 3alITUTH U CPOJHUM JUCHHUIUIMHAMA,
KOjU MMa]y MOTpeOHa 3Haka M BEIITHHE 3a paJ] ca )KpTBamMa TPrOBUHE JbyIUMA.
Ceu cTpyunu panuaunu LleHTpa nMajy mureHme 3a 00aBbamke OCHOBHHUX CTPYU-
HUX IIOCIIOBA Y COLIMjaJIHOj 3alITUTH U OpojHE JolaTHE 00YKe U TPEHUHIe KOj!
cy UM ganu crneurdpuyHa 3Hama. Y LleHTpy Cy 3alociieHu COIUjalHu paj-
HUIM, TICUXOJIO3H, CICIHjalTHU IeJaro3u, MpaBHUIM, JePEKTONI03HU, KOjU ca
Pa3NUYIUTUX aclekaTa MOTY Ja MPENOo3Hajy U pa3yMejy MPeXHUBIbEHY TPayMy
U 33jeHO IPYKe MOTPEOHY HOAPIIKY.

3a moctymnak uaeHTU(UKAIM]e )KPTaBa TPrOBUHE JbyAMMa 3HAYajaH aKT
cy CrangapaHe onepaTHBHE NPOIEIype 3a MOCTYIame ca KpTBaMa TPrOBHHE
spynuma ox 12. memem6pa 2018. rogmue.’® Ilpouenype je m3paamia Kanie-
Japuja 3a KOOPJIMHAIU]Y aKTHBHOCTH y OOpOM MPOTUB TProOBHHE JbyaUMAa
y [upexknuju nmonummje MuHHCTapCcTBa YHYTpamImbHUX IMocioBa PemyOmmke
Cpbuje, a ucre je 3akbydkoMm ycBojuo Caer 3a 00pOy NMpPOTHB TPrOBUHE
JbYZMMa, Ha CeTHUIIM OJpKaHoj 25. janyapa 2019. roause.

CrannmapJHe onepaTHBHE MPOLEAYPE CaAPIKE MPeriie]] aKTUBHOCTH KOje
ce Tudy uiaeHTuuKaIyje, ynyhusama, IOAPIIKE U 3aIITHTE )KPTaBa TPTOBUHE
JbynnuMa, YKJbydyjyhn momMoh u moapiiky »pTBama TPTOBHHE JbYAUMA y KpH-
BUYHOM MOCTYIIKY W OCTBapUBamby MMOBHHCKOIIPABHOT 33aXTEBa, OJHOCHO y
npykamy noMoh¥ y MapHUYHOM IMOCTYIIKY 32 HAKHAIy IITETE, Kao U J00po-
BOJBHOT TOBpPATKa JXpTaBa M palibd KOjUMa Ce T€ aKTHBHOCTU peaiu3yjy.
CrcTeMaTH30BaHe Cy y TET MpoIeIypa.

[IpBa ce ogHOCHM Ha TpeTUMHUHApHY WACHTH(UKANM]Y W yrnyhuBame,
IITO CE MOXKE pealn30BaTH OJ CTpaHE BEIHMKOT Opoja cydjekara KOju MOTY
Johu 110 ca3Hama O MOCTOjamky TPrOBHUHE JbYAMMA, JOK je Apyra mpouenypa
Be3aHa 3a (opMaTHy HWACHTH(UKANHU]y KPTBE TProBUHE JbyauMa. IloTpebHo

3 Craryr Lentpa nocrymnas je Ha: https://centarzztlj.rs/wp—content/uploads/2020/07/
Statut.pdf. (mpucrymmeno: 1. 6. 2025. rogune).

35 Hasenenwn IlpaBwiHuk jgoctynaH je Ha: https://centarzztlj.rs/wp—content/
uploads/2020/07/Pravilnik—o—organizacij—i—sistematizaciji.pdf (mpuctrymmseno: 1. 6. 2025.
TOJTUHE).

3 Jlocrymue Ha: https://media.srbija.gov.rs/medsrp/dokumenti/01.SOP+final+250
119.pdf (mpuctymsseno: 1. 6. 2025. ronune).
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j€ yKazaTH Ha pasiuky u3Mmel)y npenumuHapHe U dopMaie HICHTHPHUKAIT]e
KpTaBa TPrOBUHE JbyIUMA.

Kpyr cy6jexara xoju MOTY U3BPIIUTH MPEIUMHHAPHY WACHTH(PHUKALN]Y
JKpTaBa TPTOBUHE JbyJUMa JAJIEKO je MIMPH Hero Koxa (GopmaiHe uaeHTUU-
kanuje. Ty cnanajy npunagauiy MVYIl-a, 3anocieHu y MHCIEKIMjamMa paja
U OpraHuMMa jaBHUX BIAcTH, (PU3MYKa JIMIA, 3aI0CIEHHU y IpaBocyhy momyT
JaBHUX TyXWJala, CyAnjd y Cy[OBHMa OIIIITE HAJIC)KHOCTH M CyAHjd mpe-
KpIIajHUX CYZ0Ba, JIOKAJIHW THMOBH 3a OOpOy NpPOTHB TPrOBUHE JhbyIUMa,
JOKaJHA CaBeTH 3a 0e30eAHOCT WTA. YUCCHUIM OBOT IOCTYNKa KOPHCTE
WHIWKATOPE 3a IMPEI03HABAKE PU3UKA OJ TPTOBHHE JbYAMMA, & Y KOHTAKTYy
¢ MOTryhoMm *XpTBOM TProBUHE JbyJIuMa MpPOLEHYjy Ja JU joj je MmoTpeOHa
nomoh, ynyhyjy je Ha HaJUIeXHH OpraH 3a 3aIUTHTY U IMOAPIIKY XPTBaMa TPro-
BHHE JbYINMa, HHPOPMHUIITY O F-EHUM IIPaBHMa W TYXXHOCTH TIPHjaBJbUBAIba
Cllydaja HaJJISKHUM OpraHuMa, Kako O ce mpenyserne Mepe y 00pOu mpoTHB
TProOBUHE JbYAMMA. YUECHUIM NPETUMHUHAPHE UACHTH(UKALUje )KpTaBa TPro-
BUHE JbyIUMa OJIMax MO ca3Hamy 0 MOTyhoj TProBUHU JbyANMa 00ABEIITABAjY
TyXWIamTBO WU TIOTUITH]Y.

3a pasmuky onx HaBeneHor, lleHtap 3a 3amITUTy JKpTaBa TPrOBUHE
JpyauMa mokpehe mocrynak ¢opmaiHe HIAeHTH(UKAIMje KPTaBa TProBHHE
JbyIUMa, Kao jeJUHM HaJUIeKHU opraH y PemyOmunu Cpbuju. ¥V nutamy je
XUTaH TIOCTYMaK Koju ce mokpehe yBek kama ce nohe mo cazHama (1o mpu-
jaBH MIM Kaja paaHuk lLleHTpa TO ca3Ha) Ja je Heka ocoba KpTBa TPrOBHHE
symuma. Iloctynak ce mokpehe ommax WM HajKacHHjEe Y POKy of 24 daca
o]l pHjase.

CymTHHCKA pa3inka nu3Mely npenuMuHapHe u popMaiHe UICHTU(UKA-
[IMje *KpTaBa TPrOBUHE JbYIMMA je y TOME IITO ce (popManHa uIeHTHPUKAIT]a
3acHUBA Ha 00aBe3ama JIpkaBe Koje mpouctudy 3 Konsenmuje CaBera EBpore
0 0opOu HPOTUB TPrOBUHE JbYAWMA M Ha OCHOBY e oapeheno nmie mobuja
(unu He moOMja) cTaTyC )KPTBE TPrOBUHE JbyIMMA, IIITO ca cOO0OM HOCH OpojHE
nMmiuukanyje. [lpenuvmunapHa uaeHTHUKANMja je ,,IPETXOTHH KOpak™ y
TOM TIPOIIECY.

Haxure, y okBupy CTaHmapIHHUX ONEpaTHBHUX MPOIEaypa, IpyTa Ipolie-
Jypa Be3aHa je 3a (hopMaiHy UAeHTH(PHUKALH]Y )KpTaBa TProBuHe Jbyauma. OHa
ce peanusyje Kpo3 TPH Pajmbe: MHUIMjATHU PAa3roBOP Ca MPETHOCTaB/HEHOM
KPTBOM KOju 00aBJba CTpy4YHH pamHuK LleHTpa, oOaBemraBame U capaamy
yUeCHHKA y WACHTH(UKALNjH, y CMHCTYy oOaBemrTaBamba MVYIl-a, HamIe:kHOT
TyKunairtsa, LleHTpa 3a conMjadHu paj UTHA. U OKOHYAHE MOCTYIKa UACH-
TUHKaNKje, KOjH pe3ynTupa (GopMalHOM OAIYKOM JAa U ocoda 3a Kojy ce
MIPETHOCTABIBATIO J1A j€ )KPTBA TPTOBHHE JbYANMA, jeCTe WK Huje XpTBa. Tpeha
IpoIieIypa Be3aHa je 3a MOIPIIKY U 3alITUTY KPTBH TPrOBUHE JbyauMa. Vcmo-
JbaBa ce KPo3 JIBE PaIbe KOje ce MPeIy3uMajy — XUTHY HOAPIIKY K0 OITOBOP
Ha XUTHE NOTpede MPETHOCTABJbEHE JKPTBE U KPO3 KOHTHHYHPAHY MOAPIIKY.
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YeTspTa mporenypa 3acCHOBaHA je Ha TTOMONH | TIOJAPINIH KPTBaMa TPTOBHHE
JbyIuMa y KPUBHYHOM TOCTYIIKY W pEIIaBarby MMOBHHCKOIIPABHOT 3aXTeBa
WIM y TMApHUYHOM IIOCTYIKY 3a HakHamy mrere. [lera mpomenypa Hacio-
BJbCHA je Kao JO0OPOBOJPHM ITOBpATaKk KpTaBa TPrOBUHE JbYAMMA, a OJHOCH
ce Ha apxasibaHe PermyOnmke CpOuje U cTpaHIie y cilydajeBHMa MOBpaTKa y
3eMJbY MOpEKIIA.

Omnyka o uaeHTH(UKAIUjH JKPTBE TPrOBHHE JbYJMMa C€ IOHOCH IO
OKOHYamy MOCTYIKA, a HAjKACHHU]e Y POKY OJ TPH, & y M3Y3E€THO CI0KECHUM
cly4ajeBUMa — JIGBET MeCelM OJ JlaHa TMOJHOIICHa MpHjaBe/o0aBelITeHa.
®dopMaHU aKT 0 WACHTU(DUKAIM]H KPTBE TPTOBUHE JbyJIMMa jecTe Halla3 |
munubeme Llentpa.’”’ IleHTap yBeK [OCTaB/ba HAJUICKHO] OPraHH3AI[HOHO]
jenuuaui MYII-a, 0IHOCHO HAIJIC)KHOM jJaBHOM TY)KWJIAIITBY, CYAy U HaJjie-
xHOM lleHTpy 3a colujasHu paja CBOj Hajla3 M MHUILBEHE O pe3yaTaTuMa
CIPOBEIICHOT MTOCTYTKA WACHTH(HKALH]E, TOK IPYTroT yYEeCHHKA y MPEIUMHU-
HApHO] MICHTU(UKAIMjH, KOjU je XPTBY ymyTHo Ha lleHtap, oOaBemTaBa o
JIOHETOj OJJTYILIH.

Hanas u Munubeme caapxu BHIle aenoBa.’®

[IpBu geo ymHM pasior caunmbaBama Hajla3a i MUIUUBCHA, TIE CE HAaBOJE
ocHOBHH mojanu o LleHTpy m meroBoj ynosu. Jpyru meo omHocu ce Ha
OCHOBHE MOJAaTKe 0 KOPUCHUKY Tj. JIUIY KOj€ je y MOCTYNKY UAEeHTH(UKaLuje,
Kao ¥ 0 BeroBoj nopoauny. Tpehu neo gaje oAroBOp Ha MUTAKE TIE U KaKO
Cy NMPUKYIUBCHU TIOAANN Ha OCHOBY KOjUX Ce€ Jlaje Haja3 U MUIJbere. HaBone
ce U3BOpH Ca3Hama 0 MPUKYIUbeHUM moxanuma. [lonekan ce objamrmasa 1€
je peasu30BaH pa3roBOp ¢ KOPUCHUKOM Yy CBPXY HICHTU(DHUKAIM]E U KOjU
moJialy ¢y J100MjeHn Kpo3 MHTEepBjy. HapeaHu 1eo, HACIOBIBEH Kao ,,Hama3™,
CaZpKH YUHCHHIIC KOje ¢y oOWjeHe y TIOCTYINKY WACHTH(HUKAILMjE 1 OJHOCE
ce yIIIaBHOM Ha JIy>KH BPEMEHCKH MEPUOJ], a HE CaMO Ha MEpUOJ KOHKPETHOT

37 Tpeba ykasatu na je y usBemrajy GRETA u3 2023. roauHe nmoceOHa Haxma
nocBeheHa aHaMM3W MOCTYIKa MACHTH(UKAIM]e )KpTaBa TProBUHE Jbyauma y PemyOmuim
Cpbuju xoju je 00yxBaTHO TEepHOA onekuBama on 2017. no 2022. rogune. Y aeny u3Be-
mraja Koju ce 0aBu oBUM nuTamuMa (T. 206—217) KOHCTATOBAHO je BHUIIC OUTHUX YUEHCHU-
na. GRETA je ykazana na je y3 noapimky OEBC—a, Llentap 3a 3amTuTy >KpTaBa TProBUHE
JbyJIIMa Pa3BUO MHIMKATOpe 3a GopMaiHy HIACHTH(UKALHU]Y Jele U OAPACINX KPTaBa Tp-
rOBHHE JbYJMMa, K0 ¥ MHIUKATOpPE 3a CTPYYHY MPOLEHY Cly4ajeBa KOjU yKJbY4dyjy HacH-
Jbe HaJl 0J]paciiuMa M JICIIOM, Te PU3HKe 10 oBe JBe kareropuje. [IpumeheHo je na nako cBu
aKTepH, yKJbyuyjyhu HeBiajnHe opraHu3alyje U PUIaHUKE JIOKAJHUX TUMOBA 3a 60pOy
HPOTHB TPrOBUHE JbYIMMa, MOTY MACHTH()UKOBATH MPETIIOCTABIbEHE )KPTBE TPrOBHHE JbY-
nuMa, GpopmanHa uaeHTUUKALH]jA je U 1ajbe y HaAIexKHOCTH L{eHTpa, a OHa He 3aBHCH Of
HCX0Ja KPUBUYHE HCTpare.

% Haseneno mpema: Jenmauh, M. (2025). ,,3Ha4aj Hanasa u munubema LlenTtpa 3a
3aIUTUTY JKPTaBa TPrOBUHE JbYAUMAa y KPMBHUHOM IOCTYINKY®. Bewwiauerse y kasnenum
wocimyuyuma, yp. M. Konakosuh Bojosuh, U. CreBanopuh. [Tanuh: MHCTUTYT 32 KpUMHUHO-
JIOUTKA M COIMOJIONIKA UCTpaKuBama, 148, 149.
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KpUBHUYHOI J€Jia TProBUHE JbyJuMa. HaI/IMe, KPpUBUYHO JCJI0 TProBUHA
JpynuMa Hajuemhe UMa CBOjy ,,UCTOPHUjy™ KOja ce Orye[ia y MOCTOojamby Mpes-
ycJI0Ba 3a eKCIIoaTanujy )KpTBe. Y MpaKcH je TO YecT Cilydaj y cuTyanujama
eKcCIIIoaTalyje MaJIOJeTHHX JIMIA O] CTPaHe POoAnTesba y CBPXY Ipocjauea,
r7ie ce Jiella HaBHKaBajy Ha Ipocjadere Kao PYTHHY CBAKOJHEBHOT XXHBOTA
U KO BUX ce I'yOu Mepleniyja MTETHOCTH TaKBOT MOHAIIamka. Y NeNy KOju
j€ HacJOBJBCH Kao ,,MUILJBEHH¢ KOPUCHHUKA™ AaTO je BHlCHE KPTBE TPrOBHHE
JbyJIMMa O CUTYaIlUju y K0joj ce Haima3u. Ty cy HaBeJieHa 3ama)kama CTPYYHOT
muna LleHTpa o ToMe Kako XpTBa TPTOBHHE JbYMMa HEPIUITNPA CBOj MOJIOXKA]
Y TIpYUXBaTa TPEHYTHY CHUTYyaIlHjy, KakBe WMa IUIaHOBE 3a OyayhHOCT u ja 1
j€é MOTHBHCaHa Aa y4YecTBYyje y KPHBHYHOM IMOCTynKy. KibydHu neo Hamasza
U MUIIJBEHa jecTe MHTEpIpeTanyja Hajlasa, I7e CTPYYHH THM H3HOCH CBOjE
Bul)ele KOMILJIETHE CHUTYyalllje KOPUCHHUKA, oOjammaBajyhu pasiore kKoju cy
JIOBEITH JIO TA4HO OApel)eHOT ,,MUIIJbEeHa™, Ka0 3aKJbyUHOT Jeiia. Y OBOM eIy
aQHATM3UPAHHU Cy y3POUYHO-TIOCIECAUYHM OJHOCH CUTYyaluje HACHTH(UKOBaHE
KPTBE TProBUHE JbyJIUMa M IOjalllberba I0jeINHUX HCHUX IMocTynaka. Y
MUIUBEHY C€ M3HOCH 3aKJby4aK O WACHTH(HKALUjH HEKOT JIMIA Kao JKPTBE
TProBUHE JbyJMMa M OOJIMKY eKcIuIoaTaluje, Kao W O HY)XHHM KOparuMa
Koje je MoTpeOHO Mpey3eTH y INiby 30phbaBarba 1 3aIlITHTE XKPTBE. Y OBOM
JIelly Ce HaBOJE W CIIyYajeBU EKCIUIOATalldje BPIICHEM KPUBHYHHUX Jeia, a
IITO MPEICTaBJba OCHOB 3a IPUMEHY MPHHIUIIA HeKaKibaBamba KPTaBa TPro-
BHHE JbYIHMA.

Jlakie, Hana3 u MunUbewke LleHTpa je (opMalHM aKT KOjUM Ce HEKO
JWIe WACHTH(HKYje Kao KPTBAa TProBHHE JbyAMMA. TeK HAaKOH JOHOIICH-a
OBOT aKTa, MOXE C€ Yy MPaKCH IPUMCHUTH IIPUHINT HEKAKIHaBamba.

TPEHYTHO CTAIBE Y PEIIYBJIUINA CPBUJU
Y NOTJIEQY IMPUHIUITA HEKAKKIbABAIBA KPTABA
TPI'OBUHE /bYINMA U TPERU U3BEIITAJ GRETA

Kao mTo je Beh HaBeneHO, OBaj MPUHIMUI TMOJpa3yMeBa UCKIbYYCHE
Ka3HEHEe OJrOBOPHOCTH 3a Y4HEbGHA MPOTHBIIPABHA Jiea Koja Cy MOoCieania
TProBHHE JbyMMa. TO ce He OJIHOCH caMO Ha KpUBHYHA Jielia, Beh 1 Ha npexp-
maje. be3 063upa Ha cTpyKTypy MpaBHOT CHCTEMa, Ha ApKaBaMa je Aa yCKiIaae
CBOje NpaBHe CUCTEME ca HaBeICHUM Mel)yHapOoJHHM CTaHJapAoM U 0be3oese
3aKOHOJIaBHM OKBHP 3a OBaj BHJI 3aITHTE >KpTaBa TProBHHE JbyanMa. Baba
MoJICeTHTH J1a 4i1. 27. beuke KOHBEHIMje 0 YTOBOPHOM NpaBy npexaBuha aa ce

,-..CTPaHa YTOBOPHHUIIA HE MOXKE IO3UBATH Ha OJAPEA0E CBOT YHYTpPAIIHET
npaBa Kao ONpaB/Jame 3a HEUCITYhCHEe yroBopa.
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VY Penry6murn CpOuju He MOCTOjU moceOaH 3aKOHOIaBHH OKBHP KOJH ce
OJTHOCH Ha TPUHIIHMIT HEKa)KhaBama JKPTaBa TProBUHeE Jpyauma. OBa KOHCTA-
Tanuja je moHoBjbeHa y Tpehem usBemrajy GRETA 3a Penyonuky Cp6ujy®
y 1. 114, Te je HaBeaeHO Ja OJICYCTBO TOCEOHE 0/pende O HEKAKHaBABY
KpTaBa TPrOBHHE JbYANMA HOCH PH3HUK PA3THUUTOT MOCTYIIAkha, Y 3aBUCHOCTH
O]l TYXKHOIIa 33/Ty’KEHOT 32 CIIy4aj.

VY oBom m3BemiTajy, y T. 115. GRETA je usHena 3anaxama 0 NPUMEHU
pasMatpanor npuHiuna y Cpouju. Haseneno je na

,.-..HaIIexkHU opranu CpOuje ocnamajy ce Ha ommre oapende Kpusuuaor
sakonuka (K3),* xojuma je yTBpheHO Hayesno ja HeMa KPUBHYHOT Jieia YKO-
JIUKO je MCKJbYYeHA NMPOTHBIPABHOCT MM KpUBHIA (WI. 12, cT. 2), OAHOCHO
KOje MCKJbYUyjy KPHUBHILY 3a Jello Major 3Haudaja (wi. 18), kao u 3a mena
ourmkeHa U3 HyxkHe oxopane (wi. 19) u xpajibe Hyxne (wi. 20). Jaswe,
1. 21. K3 npensuleHo je na KpUBHYHO JIeJO HHje OHO JENI0 KOje je ydu-
bCHO TOJ J€jCTBOM HEOJI0JbHBE CHIIE, JJOK aKO jé KPUBHYHO JIETI0 YUHEEHO
IIOJI ICjCTBOM CHJIE KOja HHje HEOJ0JbHBA HIIM NPETHE, YIHMHHOI ce Ka3Ha
Moxe yomaxutu. Un. 284. 3KII mpomucano je ma Tyxmian Moxe, uzmely
ocrajor, oJ0annuTH KPUBUYHY NPHjaBy ako M3 came IpujaBe MPOUCTHYE Ja
HE [0CTOje OCHOBH CYMIb€ J1a j€ YUHUIEHO KPUBHYHO JIEJI0 3a KOje Ce TOHM IO
ciny>k0eHO0j Dy’KHOCTHU. 3aKOH O IpekpiuIajuMa takohe mponucyje (wi1. 15) ma
HEeMa MPEeKpIlaja aKo je yUHHUIAI HOCTYHao MO JI€jCTBOM HEO0JbUBE CHIIC.
Jame, 3akoH O CTpaHIIMMa W MHCTPYKIIMja 32 HETOBO CIIPOBONEHE CaapiKe
onpende kKojuMa ce HCKJbydyje WIHM yMamyje KpHBHYHA OJHOCHO yINpaBHA
OJICOBOPHOCT JKPTaBa TProOBUHE JhyInMa Koje cy yiuie y CpOujy HE3aKOHHTO,
OJTHOCHO 4MjH je 6opaBak y CpOuju HeperymapaH.”

VY 1. 117. ucrakuyro je na je GRETA

,»---00aBEIITCHA J1a Y HEKUM CITy4ajeBHMa IMOTUIIH]CKU CIYKOCHHIH, TYKHOIIH
U Cy/Hdje He y3uMajy y 003Hp MHAMKATOpE Ja je OKPUBJEEHH MOrao 1a Oyxe
JKPTBa TPrOBUHE JbYIMMa, HAPOYUTO Y CIIy4ajeBUMa KaJja je Moryha TproBuHa
JpynuMa (TIpe)KBal(pHUKOBaHA Yy JIAKIIE KPHBHYHO JIEJIO (HIIP. MOCPEIOBAEHE
y BpIIeHY MPOCTUTYIH]e). Jenan ox u3a3zoBa moMeHyT neneranuju GRETA
jecte 0JICyCTBO KOMyHHKaIHje u3Mel)y peleBaHTHUX akTepa, MITO JOBOIH JIO
TOTa Ja ce ca JKpTBaMa TPTOBHHE JbYJMMa IIOCTyIA Kao ¢ omTeheHnM y kpu-
BUYHOM IOCTYIKY 3a TPTOBHUHY JbYANMA, JOK CE€ HCTOBPEMEHO IMpeJl IPyTroM
MHCTAHIIOM TOHE 3a JIeJI0 Ha KOj€ X je TProBal] IPUCHINO (YeCTO MPEeKpIa;).
VY jeIHOM TaKBOM CIIy4ajy, y KOjeM je *KpPTBa Of CTpaHe HUXKET TYXKUJIAIITBa

3 Council of Europe, GRETA, Report concerning the implementation of the Coun-
cil of Europe Convention on Action against Trafficking in Human Beings by Serbia, Third
evaluation round, 2023.

40 Kpununu 3akouuk — K3, Cuyocoenu inacnux PC, 6p. 85/05, 88/05, 107/05,
72/09, 111/09, 121/12, 104/13, 108/14, 94/16, 35/19. u 94/24.
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Ouia MOABprHYyTa MCTpasu 3a Kpaly, JIOK je y HpeaMery MpOTHB TProBa
ouna omrehena, HBO koja je momarana »KpTBH YIIO30pWIJIa je TY)KHOIIA HA
napaJie)IH| MOCTYIAaK T€ je MOCTYMaK MMPOTHB KPTBE MPEKUHYT.

VY 1. 118. u 119. uzBemraja, GRETA 3akmpyuyje na je

»--.[IOTPEOHO [a apxkaBHU opranu CpOuje yiioke 10JaTHU HALIOP U OCUTYPajy
Jla CBH OpPTaHU KOjH YYECTBYjy y UCTPa3U U KPUBHYHOM T'OHCHbY IMOTCHIM] -
HUX CJIy4ajeBa TProBHHE JbYIUMa, YKIbYUYjyhil U pekpiiajHe cyauje, 1001y
HEOINXo/Hy 00yKy Kako Ou ce 00e30equia focineaHa NpUMeHa Havena HeKa-
KIbaBarba HAa CBE XKPTBE TPrOBHHE JbYMMA, TE Ja je MOTPEOHO 1a Ap:KaBHU
opranu CpOmje HacTaBe Ja mpaTe CrpoBol)ere Hauena HeKaKmbaBama KaKo
Om yTBpIWIN J1a TN Cy HEONMXOJHE 3aKOHCKEe M3MEHE Ja OW ce OCTBapmiIn
HBCTOBH IINJBEBH yTBpheHu y wi. 26. KonBeHmyje, kao u 1a 6u ce 3arapanro-
Baja JOCIEIHOCT PaKce Y BEeroBoj NpuMeHu.

AKTYEJIHU ITPOJEKTHU Y 3AKOHOJABCTBY CPBUJE
— HAIIPT 3AKOHA O CY3BUJAIY U CIIPEYABABY
TPTOBUHE JbYJINUMA U 3ALITUTA KPTABA

MUHHCTapCTBO YHYTpamImbux TocioBa Pemybmmke CpOuje m3pamuio
je HanpT 3akoHa O Cy30HWjamy W CIpevaBamy TPrOBHHE JbYJUMa W 3aIITHTH
JKpTaBa, y MOrJieAy KOjer je CIpOBE/ICHa jaBHA pacmpaBa y nepuoay on 22. 5.
10 10. 6.2025. rogune. Y o0pasnoxkemy pasnora*! ucrakuyro je ma cy Hauprom
3aKOHa TpaHcroHoBaHe ojpenoe Jupexktuse 2011/36 Erpornickor mapiaMeHnTa
u CaBera 0 cnpevaBamy U Cy30HMjamy TPrOBHHE JbYAMMA M 3alITUTH XPTaBa
u Jlupextuse 2024/1712 o uamenama u gonyHama Jupektuse 2011/36, ocum
y ey KOju ce OJHOCH Ha KpUBHUYHA JIeJia U CaHKIUje, KOJH Ce TPaHCIIOHYje
MIPUJINKOM TIPUIIPEeMe U3MEHA U OMMyHa 3aKOHHKA O KPHBHYHOM IIOCTYIKY U
KpuBnuHor 3akoHHKa. YKa3aHo je Ja je MOoJa3Hy OCHOBY 3a u3pany Harmpra
MpecTaBbajla aHallu3a CTama Koja je rmokasaja Ja ce y 0Boj 00JacTu youeH!
npo0OsieMu MTPBEHCTBEHO OTJIE/Ia]y Yy HEMOCTOjalkby jeIMHCTBEHOT MHCTUTYIIHO-
HAaJHO OpraHW3aIlMOHOT OKBHpPA, U30CTAHKA jaCHO JIehUHUCAHE KOOPIWHAIN]E
U capalme pelIeBaHTHUX cy0jekara, Kao M HEAOCTaTaK MYJITHIUCIUTUINHAP-
HOT MIPUCTYyIA y CclipevyaBamy U cy30ujamy TproBuHe JbyauMa. HaBeneHo nma
yTHIaj] HA epuKacHO Mpykame MoMONH, TOAPIIKE U 3aLITUTE XKpTBamMa TpPro-
BHHE JbY/INMa, OTKPUBAE U TOKA3UBAEe KPUBUIHOT J€JIa, KPHBUYHO TOMmEHE
U TIPOLECYUpamke YIMHUIAA KPUBUYHOT JIeJia TPrOBUHA JBYIUMAa U CPOJHHUX

41

Ipeyseto 26. jyma 2025. ca: https://mup.gov.rs/wps/portal/sr/dokumenti/
Regulativa/Nacrti+zakona
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KpUBWYHHX jaelia. Takohe je MCTakHyTO Ja HUCY Mpenu3Ho oapeheHe Haie-
JKHOCTH KJBYYHHUX CcyOjekaTta y CIpedaBamy U Cy30Hjamy TPrOBUHE JbYAUMA U
to: CaBera 3a 60pOy IPOTHB TProBUHE JbyAMMa, HarponanHor KoopuHaTOpa
3a 60pOy MpOTHB TProBHHE JbyAMMa M HanmoHamHor m3BecTHolna 3a 001acT
TProBUHE JhyOMMa, Kao M LleHTpa 3a 3amTHTy KpTaBa TPrOBHHE JBYIHMMA,
Te Ja ce y mocrtojeheM cucTeMy yodyaBa W HEyjeIHAUCHO IOCTYHAame peie-
BaHTHHUX cyOjekara y oOnactu 60pOe MpoTUB TProBUHE JbynuMa, 0e3 Bohema
jeI[I/IHCTBeHI/IX CTaTUCTUYKHUX IIOoJaTaka H eBI/IZ[eHHI/Ija 0 XpTBaMa TProBHUHC
Jpyauma. [locienuiie youeHuxX mpobOiieMa oriieiajy ce y HeJIoBOJbHO edu-
KacHOM CIIpedaBamy U Cy30Hjamy TPrOBHHE JbyIUMa, Ka0 M HECPa3MEPHOM
Opojy m3melhy QopMarHO HICHTU(PUKOBAHUX JKPTaBa TPrOBUHE JbYIHMa U
Opoja omteheHNX KPUBUYHUM JEIOM TPrOBHHA JbYHMA.

Hamprom 3akoHa ce eKCIITUIMTHO Y Wi. 37. MpomnKcyje MpaBo Ha HeKa-
JKEbaBakE KPTaBa TPrOBUHE JbYTUMA:

»KpTBa TproBuHe JbyauMa Hehe ce Ka3HHTH 3a M3BPILICHE KA3HEHOT
JieN1a, y OHOj MEpH Yy K0joj je Ha To Omia npuHyheHa, y ckiaay ¢ HoTBpheHuM
Mel)yHapoHHM yroBOpUMa U HAIMOHAJIHUM 3aKOHOJABCTBOM.

Ha oBaj HaunH UMITIEMEHTHPAjy c€ IOMEHYTH Mel)yHapOHH CTaHAapau
Yy CPIICKO 3aKOHOJABCTBO CKCIUTUIIMTHUM MPOTHCHBAHEM NPUHIIMIIA HEKa-
JKEbaBama )KPTaBa TPrOBUHE JbYAMMA 3a Ka3HECHA Jiella, Ka0 3aKOHCKOT Havea.
[Topen HaBeneHor, Hauprom ce perynuiie mocTynak NpeluMUHapHE U Gop-
MaJlHe WACHTHU(HKANHKje XpTaBa TProBUHE JbYIHMa, a OBa Jpyra je W Jajbe
y HamiexHoctn LlenTpa 3a 3amTury skpraBa TprouHe JpyauMa. C o03upom
nma GopMmanHa uaeHTUUKAIH]E )KPTBE TPrOBUHE JbyIUMa MPEICTaB/ba OCHOB
3a MpUMEHY MPUHIMIIA HEKAXKIbaBama, MOTpeOHO je ykasaTu na je Hauprom
3aKOHa IpeABHEHO Ja HAKOH CIIPOBEICHOr IOCTyIKa (hOpMajHEe HACHTHU-
¢ukanuje llenrap noHOCH OJUTYKY O (DOPMATHO] MICHTU(DUKAIIUjU HA KOy je
I03BOJBEH MpHroBop. HampTrom 3akona mpommcyje ce odpazoBame Kommcuje
KOja oaiTyuyje 1o npuroopy Ha Omiyky o (GopMaiHoj UASHTHPHUKALI]H, KO
JIEIOTBOPHO HPABHO CPEJCTBO, Y IIMJbY CIIpedYaBama JOHOIICHA OIyKe Ha
HITETY KPTBE TPTOBUHE JbyIMMa, YHMe ce 00e30ehyje TBOCTENeHOCT MoCTy KA.
OBo je moceOHO 3HaYajHO jep ojapeheHo Juie, Koje je U3BPIIMIO HEKO Ka3HEHO
JIEJI0 Kao MOCIEAUIy TPrOBUHE JbyTUMa, MMa MPaBHU MHTEPEC a Ce YTBPIU
HBCH CTaTyC JXPTBE, IITO Jajbe OMOryhaBa MpuMeHy NPHHIUIA HEKAXKEbABaba.

659



Tacuux Ageoxaiticke komope Bojeogune, 6p. 3/2025.

3AK/bYYAK

Peny6nnka CpOuja jour yBek y CBOj 3aKOHOJABHHU OKBHpP HHjE MMILIE-
MCHTHUpaJIa IPUHOUII HCKaKIbaBamba )XpTaBa TPrOBUHE JbyJUMaA. HpBI/I Kopanu
y OBOM TIpaBIy Cy npeny3eTn u3panoM Harpra 3akona o cy30mjamy u cripeda-
Barby TPrOBHHE JbYIMMa M 3aIITHTH XPTaBa, KOjU y TPEHYTKY MHCarba OBOT pajia
jour yBek HHje ycBojeH. MehyTum, Hu oBaj HarpT He perynuiie y HOTIYHOCTH
CBa IUTama Koja ce MOTry IOjaBUTH Kao cropHa y npakcu. OH camo Npornu-
Cyje mpaBO Ha HEKaKHaBame )KPTaBa TPrOBHHE Jby/IMMa 33 Ka3HEHE JICIUKTE
(kpuBHMYHA JieNia U Mpekpliaje), 6e3 Jasbe paspaje MPOLECHUX WMIUIMKAIH]ja
oBor mpuHNuNa. MarepujanHonpasHe ojapende KpuBnunor 3akoHuKa Koje ce
MOTy TPUMEHUBATH y OBUM CHUTyalHjama, a Ha Koje je ykazaHo y GRETA
M3BEINTajy, OCTajy BaH ojpenaba Hampra momeHyTtor 3akoHa. U mpouecHu
aCIEeKTU OBOT MHUTAama, OJAHOCHO JePHHUCAEmE y KOjUM (a3aMa MpeKpIIajHOT
U KPUBUYHOT MOCTYIIKA CE€ MOKE MPUMEHUTHU MPUHIUII HCKAXKHbaBambha, HUCY
pazjammserd. OCHOBAHO €€ MOXE 3aKJbYUMTH A2 Mel)yHapoaHU MIPABHU OKBHUP
onpehyje ma Gopba mMpoTHB TProBHHE JbyJAMMa MNpeACTaBba MpOjeKar Iuia-
HEeTapHUX pa3Mepa, Te Jla My Ce Mopa MOCBETHTH noceOHa maxma. M3 tor
pasiora, moTpeOHO je U3BPUIMTH H3MEHE 3aKOHHUKA O KPUBHYHOM MOCTYIMKY*
u 3akoHa 0 mpekpmajuma®’ kako Ou ce y oapeade OBUX 3aKOHA UMIUIEMEH-
THUPAO NPUHIMII HEKAXKHHABama >KpTaBa TProBHHE JbyauMa. To je MoTpeOHO
YUMHHUTU Tako Ja c€ MPELU3HO MpONHIIe y KOojuM (a3aMa OBHX Ka3HCHHMX
MOCTyNaKa ¥ Ha KOjU Ha4WH, PEJIEBAHTHHU MPOIIECHU CYOjeKTH MOTY, OCJIama-
jyhu ce Ha MmehyHapoHe cTaHmape ajau U 3aKoH O Cy30Hjamy U ClipeuaBamy
TProBHUHE JbyJIUMa M 3alITUTH XpTaBa KOju he y MEepCreKTUBH YMHUTH AEO
no3uTUBHOT npaBa CpOuje, MPUMEHUTH MPUHIUI HEKaKMmaBama. Y CMUCITY
HaBEeJICHOT, a 10 y30py Ha Ppaniycky, moryhe cy u u3mene Kpuuanor 3ako-
HHKa ca IMJbeM MMIUIEMEHTAalUje 0Jipeade 0 HeKaXKbaBamy KPTaBa TPrOBUHE
spynuma. Ha oBaj HaunH, W3MeHaMa MOMEHYTHX 3aKOHA OM ce cBeoOyXBaTHO
peryaucao mpaBHU OKBHP 33 MPHUMEHY pa3MaTpaHOT NpHHIUIA, YuMe Ou ce
y MPaKCH OJIAKIIAJIO MOCTYNAame PEJICBAHTHUX Cy0jekaTra KOju OBaj MPHHIIUI
Tpeba a mpuMemyjy.

42 3akonuk o kpuBn4HOM noctynky — 3KII, Cayocoenu inachux PC, 6p. 72/2011,
101/2011, 121/2012, 32/2013, 45/2013, 55/2014, 35/2019, 27/2021. u 62/2021.

4 3akon o npekpmajuma — 3011, Cayocbenu inacnux PC, 6p. 65/13, 13/16, 98/16,
91/19, 112/22.
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Particular attention is paid to the Center for the Protection of Vic-
tims of Human Trafficking, which is the only state body competent
for the implementation of this procedure. The authors then consider
this issue from the perspective of GRETA’s third report and also
address the current steps being taken by Serbia to fulfill its interna-
tional obligations; accordingly, a summary analysis is provided of
the provisions of the Draft Law on the Suppression and Prevention
of Human Trafficking and the Protection of Victims in terms of the
principle of non-punishment. The authors conclude that implement-
ing the principle of non-punishment of victims of human trafficking
into the current legal system of the Republic of Serbia, in line with
international standards, should be accompanied by corresponding
amendments to the Criminal Code, the Criminal Procedure Code,
and the Law on Misdemeanors.

Keywords: human trafficking, victim, non-punishment of vic-
tims of human trafficking, criminal proceedings, misdemeanor
proceedings

INTRODUCTION

The principle of non-punishment of victims of human trafficking is one
of the most important aspects of the contemporary human-rights approach to
combating human trafficking. This principle means that victims of human traf-
ficking must not be subject to criminal, misdemeanor, or any other form of
legal sanction for activities that are directly connected to their exploitation or
the coercion under which they acted. In practice, this means that victims must
not be punished, for example, for illegal border crossing, prostitution, use of
false documents, or other unlawful activities that they committed as a direct
consequence of trafficking.

This principle stems from the broader obligation of states to identify,
protect, and assist victims of human trafficking, as well as to ensure the
effective prosecution of traffickers. If victims are sanctioned, they risk being
isolated from support systems, which would discourage them from cooperat-
ing with authorities and lead to traffickers avoiding liability. This principle
is therefore crucial for the effective implementation of legal and institutional
protection against human trafficking.
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INTERNATIONAL LEGAL FRAMEWORK
The Palermo Protocol (2000)

The Protocol to Prevent, Suppress and Punish Trafficking in Persons
Especially Women and Children (hereinafter: the Protocol)! was adopted on
November 15, 2000, in Palermo, within the framework of the United Nations
Conference on Transnational Organized Crime. It supplements the United
Nations Convention against Transnational Organized Crime, better known as
the Palermo Convention®. This protocol entered into force on December 25,
2003, after being ratified by 40 states. The adoption of the Protocol marked the
first global and comprehensive attempt to respond systematically to the phe-
nomenon of human trafficking, with a clear definition of that criminal offense,
the obligation of states to criminalize it, and an obligation to provide victims
with protection and support.

The purpose of this Protocol, defined in Article 2, is:

— To prevent and combat trafficking in persons;

— To protect and assist the victims of such trafficking, with full respect
for their human rights; and

— To promote cooperation among States Parties in order to meet those
objectives.

The Protocol is the first international instrument to provide a univer-
sally accepted definition of human trafficking, in Article 3(a). This definition
includes three elements:

1. Action (for example, recruitment, transportation, harboring, or recep-
tion of persons);

2. Means (for example, threat, force, abduction, fraud, abuse of power or
of a position of vulnerability);

3. Purpose (exploitation, which includes sexual exploitation, forced
labor, slavery, etc.).

In the case of children (persons under 18 years of age), the use of
“means” is not required for the act to be considered human trafficking. This
comprehensive definition has enabled broad application and harmonisation of
national legislation.

Although the Palermo Protocol does not contain an explicit provision
on the non-punishment of victims of human trafficking, Article 6 is key to

' UN General Assembly, Protocol to Prevent, Suppress and Punish Trafficking in
Persons, Especially Women and Children, Supplementing the United Nations Convention
against Transnational Organized Crime, 15 November 2000.

2 UN General Assembly, United Nations Convention against Transnational
Organized Crime: A/RES/55/25, 2001.
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understanding the implicit obligation of states not to treat victims as perpetra-
tors of criminal offenses:

“Each State Party shall consider implementing measures to pro-
vide assistance and support to victims of trafficking in persons, including
appropriate housing, medical and psychological assistance, counseling, in
particular as regards their legal rights...”

Although it does not mention victims’ criminal liability, the very empha-
sis on their protection, rehabilitation, and access to information, in the context
of exploitation, leads to the conclusion that the victim must not be subjected
to prosecution for the unlawful activities that they were compelled to commit.
In line with this, the United Nations Office on Drugs and Crime (hereinafter:
UNODC), in its training manuals, model laws, and expert guidelines,® consist-
ently advocates that States:

— Explicitly introduce the criminal-law principle of non-punishment
into their legislation;

— Ensure that victims are not punished for offenses that are a direct
consequence of trafficking (for example, prostitution, unlawful presence,
possession of forged documents);

— Allow judicial authorities discretionary powers to refrain from
prosecution when there are indicators of trafficking.

The 2020 UNODC Issue Paper on The Non-Punishment Principle states:

“Although the Protocol does not contain an explicit provision on non-
punishment, its implementation requires treating the victim as a person in
need of assistance, rather than as an offender. Therefore, the non-punishment
principle is considered a logical consequence of Article 6 of the Protocol and
the overall spirit of the Convention.™

Although international instruments such as the Protocol do not impose
a direct criminal- law norm, they create an obligation to harmonize domestic
law with the instrument’s spirit. Therefore, States Parties to the Protocol, such
as the Republic of Serbia (the Protocol was ratified in 2001), should ensure:

— A clear legal basis for applying the principle of non-punishment;

— Mechanisms for identifying victims before they are prosecuted;

— Training for police, prosecutors, and judges on applying this principle.

3 For example: UN Office on Drugs and Crime (UNODC), Model Law against Traf-
ficking in Persons, 5 August 2009; UN Office on Drugs and Crime (UNODC), Global Pro-
gramme Against Trafficking in Human Beings, Toolkit to Combat Trafficking in Persons,
2nd ed., October 2008.

4 The Inter-Agency Coordination Group against Trafficking in Persons (ICAT),
Non-Punishment of Victims of Trafficking, 1ssue Brief, August 2020.
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In practice, ignoring this obligation can lead to secondary victimization,
reduced cooperation with investigative authorities, and undermining the effec-
tiveness of efforts to combat human trafficking.

The Warsaw Convention (2005) — The Council of Europe Convention
on Action against Trafficking in Human Beings

The Council of Europe Convention on Action against Trafficking in
Human Beings (hereinafter: the Warsaw Convention) was adopted on May
3, 2005, in Warsaw and entered into force on February 1, 2008.° Unlike the
Palermo Protocol, which is primarily of a security and criminal-law nature, the
Warsaw Convention focuses on the human rights of victims and represents the
first binding instrument at the European level to introduce a comprehensive
mechanism for protection, prevention, and prosecution in the field of human
trafficking. The Convention aims to ensure the protection of the rights and
dignity of victims of human trafficking and to enhance cooperation between
states in combating this phenomenon. Particular attention is paid to protecting
victims from secondary victimization, which also includes the issue of their
criminal liability for acts that are a direct consequence of their having been
victims of trafficking.

One of the most important innovations of this Convention is the explic-
itly formulated Article 26, which provides:

“Each Party shall, in accordance with the basic principles of its legal
system, provide for the possibility of not imposing penalties on victims for
their involvement in unlawful activities, to the extent that they have been
compelled to do so0.”

This is the first time that a binding international legal instrument refers
to the non-punishment principle in a clear and direct manner. Its formula-
tion, although advisory in tone (“provide for the possibility”), encourages
states to integrate this principle into their substantive and procedural criminal
law systems.

GRETA, the Council of Europe’s body responsible for monitoring the
implementation of the Warsaw Convention, in its interpretations of Article 26
consistently emphasizes that states must develop effective victim-identifica-
tion mechanisms because the principle of non-punishment loses its impact if
the victim is not recognized as such at the outset of criminal proceedings.®

5 Council of Europe, Convention on Action against Trafficking in Human Beings,
CETS No. 197, 16 May 2005.

¢ Piotrowicz, R. (2020). Article 26: Non-punishment provision. In: 4 Commentary
on the Council of Europe Convention on Action against Trafficking in Human Beings.
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According to GRETA reports, countries should ensure that prosecu-
tors, police, and courts are trained on the importance of this principle in order
to prevent secondary victimization. Practice in some countries, such as the
United Kingdom and France, shows the adoption of specific guidelines for
prosecutors that require them to verify victim status before deciding whether
to initiate proceedings.

Application of Article 26 requires:

— Proactive identification of the victim before initiating criminal
proceedings;

— Establishing a causal link between the act and the trafficking
relationship;

— Flexibility in criminal proceedings, including the ability to suspend
prosecution or refrain from filing an indictment;

— Inter-institutional cooperation, especially between law enforcement
and public prosecutors, on the one hand, and victim support services on
the other.

Directive 2011/36/EU of the European Parliament
and of the Council on Preventing and Combating Trafficking
in Human Beings and Protecting Its Victims

Here, it is necessary to refer to Article 8 (“Non-prosecution or non-appli-
cation of penalties to the victim”) of Directive 2011/36/EU of the European
Parliament and of the Council of 5 April 2011 on preventing and combating
trafficking in human beings and protecting its victims,” which was adopted six
years after the Warsaw Convention. This article stipulated that

“Member States shall, in accordance with the basic principles of their
legal systems, take the necessary measures to ensure that competent national
authorities are entitled not to prosecute or impose penalties on victims of
trafficking in human beings for their involvement in criminal activities
which they have been compelled to commit as a direct consequence of being
subjected to any of the acts referred to in Article 2.”

The preamble to this Directive, in point 14, explains the scope and pur-
pose of the non-punishment provision. It states that

Cheltenham, UK: Edward Elgar Publishing. Accessed on: June 26, 2025 from: https://doi.
org/10.4337/9781788111560.00038.

7 European Union: Council of the European Union, Directive 2011/36/EU of the
European Parliament and of the Council of 5 April 2011 on preventing and combating

trafficking in human beings and protecting its victims, and replacing Council Framework
Decision 2002/629/JHA, OJ L 101/1-101/11, 15 April 2011 (2011/36/EU).
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“Victims of trafficking in human beings should, in accordance with
the basic principles of the legal systems of the relevant Member States, be
protected from prosecution or punishment for criminal activities such as the
use of false documents, or offences under legislation on prostitution or immi-
gration, that they have been compelled to commit as a direct consequence of
being subject to trafficking. The aim of such protection is to safeguard the
human rights of victims, to avoid further victimization, and to encourage
them to act as witnesses in criminal proceedings against the perpetrators.”

Further clarification and expansion of the principle of non-punishment
of victims of human trafficking was made in Directive (EU) 2024/1712 of the
European Parliament and of the Council of 13 June 2024 amending Direc-
tive 2011/36/EU on preventing and combating trafficking in human beings and
protecting its victims,® which amends the aforementioned Directive 2011/36/
EU and provides that this principle covers, in addition to criminal offences,
“other unlawful activities.” In this way, the principle of non-punishment is
extended to all punishable offenses, which is in line with the rationale of this
principle and international standards.

The Istanbul Convention (2011)
— The Council of Europe convention on preventing
and combating violence against women and domestic violence

The Istanbul Convention, officially titled the Council of Europe Con-
vention on Preventing and Combating Violence Against Women and
Domestic Violence,” was adopted in Istanbul on May 11, 2011, and entered
into force on August 1, 2014. It represents the first legally binding interna-
tional instrument at the European level to establish a comprehensive normative
framework for preventing gender-based violence, protecting victims, and pros-
ecuting perpetrators, based on a human-rights approach and the principle of
gender equality.

Although the Istanbul Convention does not regulate human trafficking
as a separate criminal offense, nor does it replace the specialized international
regime established by the Warsaw Convention, its relevance to this field is

8 European Union: Council of the European Union, Directive (EU) 2024/1712 of the
European Parliament and of the Council of 13 June 2024 amending Directive 2011/36/EU
on preventing and combating trafficking in human beings and protecting its victims, OJ L,
24 June 2024 (2024/1712).

? Council of Europe, The Council of Europe Convention on Preventing and Combat-
ing Violence against Women and Domestic Violence, ISBN 978-92-871-7990-6, November
2014.
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indirect but normatively and conceptually significant. The Convention is based
on the understanding that violence against women is a structural and gender-
based phenomenon, and it recognizes that women and girls are at increased
risk of various forms of exploitation, including sexual exploitation, forced
labor, and other practices that often occur in the context of human trafficking.

The particular importance of the Istanbul Convention for victims of
human trafficking lies in its view of the victim as a rights holder and in its
emphasis on preventing secondary victimization. The Convention requires
States Parties to ensure that the institutional response to violence does not lead
to additional punishment, stigmatization, or marginalization of victims but is
instead aimed at their protection, recovery, and empowerment. This approach
is especially important in situations where victims of trafficking have been
forced to participate in unlawful activities as a direct consequence of violence,
coercion, or exploitation.

Although the Istanbul Convention does not contain an explicit provision
on the principle of non-punishment of victims for criminal or other unlaw-
ful activities that they were compelled to commit, it indirectly contributes to
affirming this principle through a number of its provisions. Above all, the Con-
vention insists on an approach based on human rights, the obligation of states
to act with due diligence, and the need to take into account the specific cir-
cumstances and vulnerability of victims of gender-based violence at all stages.
In this regard, punishing victims for acts committed under coercion would be
incompatible with the basic aims and spirit of the Convention.

The implementation of the Istanbul Convention is monitored by the
Group of Experts on Action against Violence against Women and Domestic
Violence (hereinafter: GREVIO), which, in its evaluation reports, pays partic-
ular attention to access to justice, the conduct of law-enforcement and judicial
authorities toward victims, and the risks of secondary victimization in criminal
and misdemeanor proceedings. Although GREVIO does not have a mandate
to directly monitor the implementation of the principle of non-punishment
in the context of human trafficking, its practice indicates the importance of
developing national policies that prevent the criminalization of victims of gen-
der-based violence, including victims of human trafficking.'

10 See: Turanjanin, V. (2024). Expanding the circle of positive obligations: Enabling
victims of human trafficking to seek compensation in respect of lost earnings from their
traffickers: Krachunova v Bulgaria (App. No. 18269/18). European Human Rights Law Re-
view, (5), 448-453; Stoyanova, V. (2024). Krachunova v. Bulgaria: New Positive Obliga-
tion under Article 4 ECHR to Compensate Victims of Human Trafficking for Pecuniary
Damages. Accessed on June 26, 2025 from https://strasbourgobservers.com/2024/03/19/
krachunova-v-bulgaria-new-positive-obligation-under-article-4-echr-to-compensate-vic-
tims-of-human-trafficking-for-pecuniary-damages/
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In practical terms, the standards of the Istanbul Convention require
States to develop institutional and procedural mechanisms that enable the
early identification of victims, adequate training of the police, prosecutors, and
courts, as well as effective multisectoral cooperation with civil society organi-
zations and victim support services. In this way, the Istanbul Convention
complements the international and European legal framework for combating
trafficking in human beings, contributing to strengthening the protection of
victims and developing an approach that prevents their further victimization
within the legal system.

UN documents and UNODC manuals
— Practical Interpretation of the Principle of Non-Punishment

In addition to the Palermo Protocol, which does not explicitly introduce
the principle of non-punishment but implies it within the framework of Arti-
cle 6, manuals, guidelines, and commentaries issued by United Nations bodies
have a key role in its realization, primarily by the UNODC and the Office
of the United Nations High Commissioner for Human Rights (hereinafter:
OHCHR). One of the most important documents is The Role of ‘Non-Pun-
ishment’ Provisions in Addressing Trafficking in Persons.'!' This document is
particularly important because it:

— Clearly defines what the principle of non-punishment refers to;

— Stresses the obligation of states to build mechanisms for identifying
victims before initiating proceedings;

— Points to the need for liability to be legally eliminated, not merely
mitigated.

“Non-punishment provisions must not only be viewed as discretionary
mechanisms for sentencing mitigation, but as legal guarantees ensuring that
victims are not held liable for unlawful activities they were compelled to
commit as a direct consequence of their trafficking experience.”!?

With a similar focus on the protection of victims, the OHCHR published
the Recommended Principles and Guidelines on Human Rights and Human
Trafficking (E/2002/68/Add.1),!* which explicitly state that victims of traf-
ficking should not be detained, prosecuted, or punished for illegal entry into

"' UN Office on Drugs and Crime (UNODC), The Role of ‘Non-Punishment’ Provi-
sions in Addressing Trafficking in Persons, 2020, 7.

12 Ibid., 7.

13 United Nations High Commissioner for Human Rights (UNHCHR), Recommend-
ed Principles and Guidelines on Human Rights and Human Trafficking, E/2002/68/Add.1,
UN Office of the High Commissioner for Human Rights (OHCHR), 20 May 2002.
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or residence in countries of transit and destination, or for their involvment in
unlawful activities that are a direct consequence of their situation as victims
of trafficking.'* Although this document is not legally binding, it is widely
applied as a standard in the practice of international and domestic authorities,
including national courts and human rights institutions.

Several key lessons follow from these sources. First, the principle of
non-punishment is increasingly being treated not only as a protection policy
but as a victim’s right, grounded in their status as a person compelled to engage
in unlawful activities. Second, states have a positive obligation to ensure that
victims are not subjected to criminal or administrative proceedings, but are
instead provided with legal and psychosocial assistance. Third, the role of
prosecutors and judges is crucial — both in identifying victims and in assessing
the causal link between trafficking and the offense committed. Finally, sys-
temic cooperation with civil society and non-governmental organizations has
proven to be a key element of the successful implementation of these stand-
ards, especially in countries in transition.

Examples of Good Practice
in Applying the Principle of Non-Punishment

Over the past two decades, influenced by international standards and
recommendations, various states have taken steps towards codifying, institu-
tionalizing, and applying the principle of non-punishment of victims of human
trafficking. Although these efforts are inconsistent, certain states provide
examples of good practice that can serve as a model for other legal systems,
including countries in transition such as Serbia.

The United Kingdom was one of the first countries to recognize the
importance of the principle of non-punishment and to implement it system-
atically through case law and specific legal instruments. A key mechanism
is Section 45 of the Modern Slavery Act 2015'5, which provides victims of
human trafficking with a statutory defense where their conduct was a result
of exploitation. In practice, this provision is applied in criminal proceedings
involving offenses such as theft, drug production, or illegal work, when there
is evidence that the victims acted under coercion.!'

14 United Nations High Commissioner for Human Rights (UNHCHR), Recommend-
ed Principles and Guidelines on Human Rights and Human Trafficking, 3.

15 Parliament of the United Kingdom, Modern Slavery Act 2015 (c. 30), London,
2015.

16 Connelly, L. J. (2016). The Governance of Sex Trafficking: Politics, Policy and
Practice in England and Wales. (doctoral dissertation). Leeds: University of Leeds, 194.
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According to analyses by Anti-Slavery International, such legal
solutions contribute to fairer criminal proceedings and reduce secondary vic-
timization.!” At the same time, challenges remain in the consistent application
of the defense in case law and in ensuring adequate identification of victims in
the early stages of proceedings.

In Canada, although there is no explicit defense based on non-pun-
ishment in the federal criminal statute, the practice of public prosecutors in
certain provinces (for example, Ontario and British Columbia) shows consist-
ent application of guidelines allowing for refraining from criminal prosecution
in cases where a trafficking victim committed an offense as a direct conse-
quence of exploitation.'® This approach is based on a public interest test and
the concepts of proportionality and humane treatment of vulnerable groups.

In 2013, France adopted amendments to the Criminal Code that intro-
duced the possibility of excluding criminal liability for victims of human
trafficking who were compelled to commit criminal offenses (Art. L.221-6-2,
Code pénal). French courts, with the support of specialized NGOs and law-
yers, actively apply this institute, especially in cases involving the exploitation
of children in begging and sexual exploitation. France also insists on includ-
ing a psychological and social assessment when deciding whether prosecution
should be pursued."’

Italy applies an innovative model that combines the criminal and migra-
tion dimensions of victim protection. According to Article 18 of the Testo
Unico sull’Immigrazione, victims of human trafficking who cooperate with
the authorities can obtain a special residence status and, at the same time, be
exempted from criminal liability for activities directly caused by exploita-
tion. Such practice, combined with a well-developed network of shelters and
NGOs, allows for the systematic identification of victims and the consistent
application of the principle of non-punishment.

17 Baldwin, S. B., Eisenman, D. P., Sayles, J. N., Ryan, G., Chuang, K. S. (2011).
Identification of human trafficking victims in health care settings. Health and Human
Rights, 13(1), 36-49.

'8 Department of Justice Canada, A Handbook for Criminal Justice Practitioners on
Trafficking in Persons, Working Group on Trafficking in Persons, 2024.

1 Council of Europe, GRETA, Report concerning the implementation of the Council
of Europe Convention on Action against Trafficking in Human Beings by France. Stras-
bourg, 2017.

20 Palumbo, L. (2015). Protection of trafficked people in Italy: policies, limits and
challenges. Journal of Money Laundering Control, 18(1), 52—65.
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CASE LAW OF THE EUROPEAN COURT OF HUMAN RIGHTS ON
THE APPLICATION OF THE PRINCIPLE OF NON-PUNISHMENT
OF VICTIMS OF HUMAN TRAFFICKING

Article 4 of the European Convention on Human Rights prohibits slav-
ery and forced labor. In the case law of the European Court of Human Rights
(hereinafter: ECtHR),?! this provision has evolved into a broader framework
of protection against human trafficking, given that trafficking is regarded as a
contemporary form of slavery. In Rantsev v. Cyprus and Russia* and S.M. v.
Croatia,” the EctHR defined three groups of positive obligations of the state:
1) the obligation to put in place a legislative and administrative framework to
prevent and punish human trafficking; 2) the obligation to protect victims of
trafficking by providing measures of prevention, registration, and assistance
to such persons; 3) the obligation to conduct an investigation and judicial pro-
ceedings when there is reasonable suspicion that the criminal offense of human
trafficking has been committed. According to the ECtHR, the first two obliga-
tions are of a substantive nature, while the third covers the procedural aspect.
Krachunova v. Bulgaria® represents a key judgment in terms of establishing
an additional positive obligation — the victim’s right to compensation.?

Although the Convention does not explicitly mention the principle of
non-punishment, the Court has developed standards in the past decade requir-
ing states to ensure that trafficking victims are not prosecuted for activities that
are the direct consequence of their exploitation.

The case of V.C.L. and A.N. v. the United Kingdom®® represents the first
judgment in which the ECtHR expressly found a violation of Article 4 in the
context of the non-punishment of victims of trafficking. The applicants were
Vietnamese minors who had been illegally brought into the United Kingdom

21 Although Article 4 of the ECHR addresses slavery, servitude, and forced labor
and does not expressly refer to trafficking in human beings, the ECtHR held in Rantsev v.
Cyprus and Russia (App. no. 25965/04), 7 January 2010; Chowdury and Others v. Greece
(App. no. 21884/2015), 30 March 2017; and S. M. v. Croatia (App. no. 60561/14), 25 June
2020, that trafficking in human beings falls within the scope of Article 4 of the ECHR.

22 Rantsev v. Cyprus and Russia (App. No. 25965/04), 7 January 2010, paras.
285-289.

B S.M. v. Croatia (App. No. 60561/14) 25 June 2020, paras. 304-306.

2 Krachunova v. Bulgaria (App. No.18269/18) 28 November 2023.

2 For more, see: Turanjanin, V. (2024). Expanding the circle of positive obliga-
tions: Enabling victims of human trafficking to seek compensation in respect of lost earn-
ings from their traffickers: Krachunova v Bulgaria (App. No. 18269/18). European Human
Rights Law Review, (5), 448—453.

# V.C.L. and A.N. v. The United Kingdom (Apps. No. 77587/12 and 74603/12), 16
February 2021.
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and forced to work in illegal cannabis factories. Despite indications that they
were victims of trafficking, the British authorities prosecuted and convicted
them without an adequate assessment of their status as victims.

The Court found that the United Kingdom had breached its positive
obligation under Article 4 of the Convention because it:

— Failed to carry out a timely and effective assessment of the appli-
cants’ status as potential victims of trafficking;

— Failed to suspend the criminal proceedings until the completion of the
identification procedure;

— Failed to take exploitation into account as a material circumstance af-
fecting criminal liability.

In this judgment, the ECtHR formulated several significant legal princi-
ples that shape the approach of states in similar situations:

1. Positive obligations of the state: Article 4 requires that states not
only prevent and punish human trafficking, but also take active measures to
identify and protect victims, including by suspending criminal prosecution.?’

2. Principle of non-punishment: Victims of trafficking must not be
prosecuted for activities they were compelled to commit as a direct conse-
quence of their exploitation. This principle, although not explicitly stated in
the Convention, follows from its purpose and spirit.

3. Due diligence of prosecutors and courts: Before deciding to prose-
cute, the state must conduct a thorough assessment of whether the person is a
potential trafficking victim. Otherwise, prosecution constitutes a violation of
the right to protection from slavery.

This judgment sets a new standard in European human rights law. It
strengthens the obligation of states to:

— Develop inter-institutional mechanisms for early identification
of victims;

— Ensure that prosecutors and courts apply the principles of propor-
tionality and necessity when deciding whether to initiate or continue criminal
proceedings;

— Allow for suspending proceedings or referral to alternative mech-
anisms when there are grounds for treating the person as a victim.

In this context, the ECtHR provides strong support for a human rights-
based approach and reminds states that the treatment of trafficking victims
must be based on the recognition of their vulnerability and the exclusion of
secondary victimization.

?” Turanjanin, V., Stanisavljevi¢, J. (2024). Human trafficking and forced prosti-
tution under article 4 of the European convention on human rights. German Law Jour-
nal, 25(2), 284.
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The judgment in V.C.L. and A.N. represents the culmination of a long
process in which the ECtHR has developed the doctrine of positive obligations
of states in combating human trafficking. Earlier cases did not always directly
address the principle of non-punishment, but they laid the groundwork in terms
of the duty to identify victims, provide protection, and prevent further abuse.

IDENTIFICATION OF VICTIMS
OF HUMAN TRAFFICKING

In order to apply the international standards set out above, it is necessary
to identify victims of human trafficking. The doctrine points out that a large
number of international instruments form the legal framework that prescribes
the positive obligations of the state regarding the prohibition of human traf-
ficking. These obligations manifest in two ways — in relation to perpetrators of
the criminal offense of human trafficking and in relation to victims of human
trafficking.?® There is a well-founded understanding that the provisions of the
Constitution® allow for the direct application of international law, i.e., allow
competent state authorities to refer to the provisions of ratified international
treaties and generally accepted rules of international law in their decisions
or reasoning.*® Although the concept of human trafficking is not defined in
the Constitution, international sources of human rights are important for its
definition.”!

The obligations of States with regard to the identification of victims of
human trafficking derive directly from the provisions of the Council of Europe
Convention on Action against Trafficking in Human Beings. The States Par-
ties to this Convention (including Serbia, which ratified this Convention in

28 Jeli¢i¢, M. (2025). Znacaj nalaza i misljenja Centra za zastitu Zrtava trgovine lju-
dima u kriviénom postupku. Vestacenje u kaznenim postupcima, (eds. Kolakovi¢ Bojovié
M., Stevanovi¢ I.) Pali¢: Institute of Criminological and Sociological Research, 142.

2 Constitution of the Republic of Serbia, Official Gazette of the RS, No. 98/06 and
115/21. Article 16 of the Constitution stipulates that ratified international treaties are an in-
tegral part of the legal order of the Republic of Serbia and are directly applicable and that,
under the hierarchy of legal acts, ratified international treaties rank below the Constitution
and above laws (Article 194 of the Constitution), and that court decisions are based on the
Constitution, law, ratified international treaties, and general acts adopted on the basis of
law (Article 144).

30 Dragiéevié¢-Dicié, R., Mirovié, T., Zarkovié, M. (2016). Pravni okvir i preporuke
za primenu principa nekaznjavanja Zrtava trgovine ljudima u Republici Srbiji. Belgrade:
OSCE Mission to Serbia, 12.

31 Simovi¢, D., Orlovi¢, S. (2023). Komentar Ustava Republike Srbije. Belgrade:
Official Gazette, 177.
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2009) have undertaken to ensure that each state shall provide its competent
authorities with staff who are trained and qualified to prevent and combat
human trafficking, to identify and provide assistance to victims, including
children, and to ensure that the various authorities involved cooperate with
each other, as well as with relevant support organisations, in order to identify
victims in a procedure that takes into account the special situation of women
and child victims and so that, where necessary, residence permits are issued
under the conditions set out in Article 14 of the Convention (Art. 10, para.
1). With regard to the identification of victims, it should be noted that states
are obligated to adopt legislative or other measures to ensure the appropriate
identification of victims, in cooperation with other state parties and relevant
support organizations (Art. 10, para. 2). It should be noted that Article 4(e)
defines a “victim” as any natural person who is subject to trafficking in human
beings as defined in this article.

There is a well-founded understanding that identifying victims of human
trafficking is of great importance for criminal proceedings for two reasons.
The first is that victims of human trafficking most often have the status of the
passive subject in a criminal-law sense, i.e., the injured party in a criminal-
procedure sense. The second aspect is important primarily for the prosecuting
authority (the public prosecutor’s office), but also for the court, and relates to
the principle of non-punishment of victims of human trafficking, pursuant to
Article 26 of the Council of Europe Convention on Action against Trafficking
in Human Beings.?

In the Republic of Serbia, the Center for the Protection of Victims of
Human Trafficking (hereinafter: the Center) is the authorized body for the
formal identification of victims of human trafficking. It is an institution within
the social welfare system, established by the Decision of the Government of
the Republic of Serbia of April 13, 2012. The Center began operating on July
2,2012. This was preceded by the adoption of the Regulation on the Network
of Social Protection Institutions.*® The Center is a key actor in the fight against
human trafficking and cooperates with the Ministry of Internal Affairs and
judicial authorities. The Center’s core tasks are related to the identification,
referral, and protection of victims of human trafficking. Its Statute** and its
Rulebook on Internal Organization and Systematization of Work Positions and

32 Jeligi¢, M. (2025). Znacaj nalaza i misljenja Centra za zastitu Zrtava trgovine lju-
dima u krivicnom postupku. Vestacenje u kaznenim postupcima, (eds. Kolakovi¢ Bojovi¢
M., Stevanovi¢ 1.) Pali¢: Institute of Criminological and Sociological Research, 145, 146.

3 Regulation on the Network of Social Protection Institutions, Official Gazette of
the RS, No. 16/12.

3% The Center’s Statute is available at: https:/centarzztlj.rs/wp-content/up-
loads/2020/07/Statut.pdf (accessed on June 1, 2025).
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Tasks® stipulate that the Center carries out its activities through two organi-
zational units: the Service for the Coordination of the Protection of Victims of
Human Trafficking, which has been operating since July 2012, and the Shelter
for Victims of Human Trafficking, which began operating in February 2019.
It should be noted that the employees of the Center are professionals in social
welfare and related disciplines, who have the necessary knowledge and skills
to work with victims of human trafficking. All professional staff at the Center
hold licenses to perform core professional tasks in social welfare and have
completed numerous additional trainings providing specific expertise. The
Center employs social workers, psychologists, special educators, lawyers, and
defectologists, who can recognize and understand the trauma experienced by
victims from different perspectives and together provide the necessary support.

The Standard Operating Procedures for Handling Victims of Human
Trafficking of December 12, 2018, is an important instrument for the pro-
cedure of identifying victims of human trafficking.’® These procedures were
drafted by the Office for the Coordination of Activities in Combating Human
Trafficking within the Police Directorate of the Ministry of Internal Affairs of
the Republic of Serbia, and were adopted by the conclusion of the Council for
Combating Human Trafficking at its session held on January 25, 2019.

The Standard Operating Procedures provide an overview of activities
related to the identification, referral, support, and protection of victims of
human trafficking, including assistance and support to victims of human traf-
ficking in criminal proceedings and in pursuing property claims, i.e., assistance
in civil proceedings for damages, as well as the voluntary return of victims and
the steps through which these activities are carried out. They are grouped into
five procedures.

The first relates to preliminary identification and referral, which can be
carried out by a large number of actors that may become aware of possible
trafficking, while the second procedure concerns the formal identification of a
victim of human trafficking. It is necessary to point out the difference between
preliminary and formal identification of victims of human trafficking.

The circle of actors that can carry out preliminary identification of
victims of human trafficking is much greater than in the case of formal
identification. This includes members of the Ministry of Internal Affairs,
employees in labor inspectorates and other public authorities, private individu-
als, employees of the judiciary, such as public prosecutors, judges of courts

3 The referenced Rulebook is available at: https:/centarzztlj.rs/wp-content/up-
loads/2020/07/Pravilnik-o-organizacij-i-sistematizaciji.pdf (accessed on June 1, 2025).

3¢ Available at: https://media.srbija.gov.rs/medsrp/dokumenti/01.SOP+final+250119.
pdf (accessed on June 1, 2025).
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of general jurisdiction and misdemeanor courts, local teams for combating
human trafficking, local security councils, etc. Participants in this procedure
use indicators to recognize the risk of human trafficking and, in contact with a
potential victim, assess whether they needs assistance, refer them to the com-
petent authority for the protection and support of victims of human trafficking,
inform them of her rights and the duty to report the case to the competent
authorities, so that anti-trafficking measures may be taken. Participants in pre-
liminary identification must immediately notify the public prosecutor’s office
or the police upon learning of possible trafficking.

By contrast, the Center for the Protection of Victims of Human Traf-
ficking initiates the formal identification procedure as the only competent
authority in the Republic of Serbia. This is an urgent procedure that is initi-
ated whenever information is obtained (through a report or otherwise) that a
person is a victim of human trafficking. The procedure is initiated immediately
or within 24 hours of the report at the latest.

The essential difference between preliminary and formal identification
is that formal identification is based on the state’s obligations arising from
the Council of Europe Convention on Action against Trafficking in Human
Beings, based on which a certain person is (or is not) granted the status of a
trafficking victim, which entails numerous implications. Preliminary identifi-
cation is a “prior step” in that process.

Therefore, within the Standard Operating Procedures, the second pro-
cedure concerns the formal identification of victims of human trafficking. It
is carried out in three steps: an initial interview with the presumed victim
conducted by a professional staff member of the Center; notification and
cooperation among participants in identification, which includes notifying
the Ministry of Internal Affairs, the competent public prosecutor’s office, the
Center for Social Work, etc.; and completion of the identification procedure,
which results in a formal decision on whether or not the person presumed to be
a victim of human trafficking is indeed a victim. The third procedure concerns
victim support and protection. It is carried out in two steps — emergency sup-
port in response to the urgent needs of the presumed victim and continuous
support. The fourth procedure is based on assistance and support to victims of
human trafficking in criminal proceedings and in resolving property claims, or
in civil proceedings for damages. The fifth procedure is the voluntary return of
victims of human trafficking, and it concerns citizens of the Republic of Serbia
and foreign nationals in cases of return to their country of origin.

A decision on the identification of a victim of human trafficking is
made upon completion of the procedure and no later than three months, or in
extremely complex cases, nine months from the date of the report/notification.
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The formal act of identification is the Center’s expert report.’” The Center
always submits its expert report on the outcome of the identification procedure
to the competent organizational unit of the Ministry of Internal Affairs, the
competent public prosecutor’s office, the court, and the competent Center for
Social Work, while it informs the other participant in the preliminary identifi-
cation, who referred the victim to the Center, of the decision.

The expert report consists of several parts.*®

The first part sets out the reasons for preparing the expert report and
provides basic information about the Center and its role. The second part
concerns basic information about the person undergoing the identification
procedure, i.e., the presumed victim, as well as their family. The third part
addresses where and how the information on which the expert report is based
was obtained, setting out the sources of information. Sometimes it explains
where the interview with the presumed victim for identification purposes took
place and what information was obtained through the interview. The following
section, titled “Findings,” contains facts obtained in the identification proce-
dure, which mainly relate to a longer period of time rather than only the period
of the specific trafficking offense. Namely, the criminal offense of human
trafficking often has its own “history,” which is reflected in the existence of
preconditions for victim exploitation. In practice, this is often the case in situ-
ations of exploitation of minors by parents for the purpose of begging, where
children become accustomed to begging as a routine part of daily life and lose
the perception of the harmfulness of such behavior. The section titled “opinion
of the presumed victim” sets out the trafficking victim’s view of the situation
they are in. It contains observations by the Center’s expert on how the victim
perceives their position and accepts the current situation, their plans for the
future, and whether they are inclined to participate in criminal proceedings.

37 1t should be noted that the 2023 GRETA report paid particular attention to the
analysis of the procedure for identifying victims of human trafficking in the Republic of
Serbia, covering the evaluation period from 2017 to 2022. In the part of the report ad-
dressing these issues (paras. 206-217), several important facts were noted. GRETA indi-
cated that, with the support of the OSCE, the Center for the Protection of Victims Human
Trafficking developed indicators for the formal identification of child and adult victims of
human trafficking, as well as indicators for the expert assessment of cases involving vio-
lence against adults and children, and risks for these two categories. It was observed that,
although all actors, including NGOs and members of local anti-trafficking teams, can iden-
tify presumed victims of human trafficking, formal identification remains within the juris-
diction of the Center, and it does not depend on the outcome of a criminal investigation.

3 As cited in: Jeli¢i¢, M. (2025). Znacaj nalaza i miSljenja Centra za zaStitu Zrtava
trgovine ljudima u krivicnom postupku. Vestacenje u kaznenim postupcima, (eds. Kolakovi¢
Bojovi¢ M., Stevanovi¢ 1.) Pali¢: Institute of Criminological and Sociological Research,
148, 149.
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The key part of the expert report is the interpretation of the findings, where
the expert team presents its view of the presumed victim’s overall situation,
explaining the reasons that led to a specific “opinion” as the concluding part.
This section analyzes the causal relationships between the situation of the
identified trafficking victim and clarifies certain aspects of their conduct. The
opinion provides a conclusion on whether a person is identified as a traffick-
ing victim and the form of exploitation, as well as the necessary steps to be
taken for the victim’s care and protection. This section also addresses cases of
exploitation through the commission of criminal offenses, which is the basis
for applying the principle of non-punishment of victims of human trafficking.

Therefore, the Center’s expert report is the formal act by which a person
is identified as a victim of human trafficking. Only after this act is adopted can
the principle of non-punishment be applied in practice.

THE CURRENT SITUATION IN THE REPUBLIC OF SERBIA
REGARDING THE PRINCIPLE OF NON-PUNISHMENT
OF VICTIMS OF HUMAN TRAFFICKING AND GRETA’S
THIRD REPORT

As already stated, this principle entails excluding criminal liability for
unlawful activities committed as a result of human trafficking. This applies
not only to criminal offenses but to misdemeanors as well. Regardless of the
structure of the legal system, it is up to states to harmonize their legal systems
with this international standard and provide a legislative framework for this
type of protection of trafficking victims. It is worth noting that Article 27 of
the Vienna Convention on the Law of Treaties provides that

“...a party may not invoke the provisions of its internal law as justification
for its failure to perform a treaty.”

In the Republic of Serbia, there is no specific legislative framework gov-
erning the principle of non-punishment of victims of human trafficking. This
observation is reiterated in GRETA’s third report on the Republic of Serbia,*
in paragraph 114, which notes that the absence of a specific provision on non-
punishment of victims of human trafficking entails the risk of inconsistent
treatment, depending on which prosecutor is assigned to the case.

39 Council of Europe, GRETA, Report concerning the implementation of the Coun-
cil of Europe Convention on Action against Trafficking in Human Beings by Serbia, Third
evaluation round, 2023.
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In this report, in paragraph 115, GRETA made observations regarding
the application of this principle in Serbia. It was stated that

“..the Serbian authorities rely on general provisions in the CC,* which
establish the principle that there is no criminal offence without an unlaw-
ful act or culpability (Art. 14, para. 2), or which exclude culpability for acts
of minor significance (Art. 18), as well as acts committed out of necessary
defence (Art. 19) and extreme necessity (Art. 20). Further, Article 21 of the
CC provides that an act committed under irresistible force would not be con-
sidered a criminal offence, while the commission of an offence under force
which was not irresistible would trigger the application of mitigating circum-
stances leading to more lenient sanctions. Article 284 of the CPC stipulates
that the prosecutor may, inter alia, reject the criminal report for criminal
offences which are not prosecuted ex officio if he/she finds that prosecution
would not be justified. The Law on Misdemeanours also stipulates (Article
15) that if a misdemeanour was committed under force or threat, it would not
be considered as such. Further, the Law on Foreigners and the Instruction
on its implementation contain provisions excluding or reducing the criminal
or administrative responsibility of victims of trafficking who entered Serbia
illegally or whose stay in Serbia is irregular.”

In paragraph 117, it is emphasized that GRETA

“...was informed that in some cases police officers, prosecutors and judges
failed to take into account indicators that the accused may have been a victim
of trafficking, especially in cases where possible THB was (re)qualified
as a lesser offence (e.g. mediation in prostitution). One of the challenges
mentioned to GRETA is the lack of communication between the relevant
actors, leading to victims of trafficking being treated as injured parties in a
criminal case for THB while they are simultaneously prosecuted for the act
which they were forced to commit by the trafficker (often a misdemeanour)
at another instance. In one such case, in which the victim was investigated
for theft by a lower prosecutor’s office while he/she appeared as an injured
party in the case against the trafficker, the NGO which was assisting the
victim alerted the prosecutor to the parallel proceedings and the case against
the victim was discontinued.”

In paragraphs 118 and 119 of the report, GRETA concludes that

“...the Serbian authorities should make further efforts in order to ensure that
all of the authorities involved in the investigation and prosecution of poten-
tial cases of THB, including misdemeanour judges, receive the necessary
training to ensure the consistent application of the non-punishment principle

40 Criminal Code — CC, Official Gazette of the RS, Nos. 85/05, 88/05, 107/05, 72/09,
111/09, 121/12, 104/13, 108/14, 94/16, 35/19, and 94/24.
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to all victims of trafficking, and that the Serbian authorities should keep
the implementation of the non-punishment principle under review so as to
determine whether legislative amendments are not necessary to achieve its
objectives, as set out by Article 26 of the Convention, and to guarantee con-
sistency of practice in its implementation.”

CURRENT PROJECTS IN SERBIAN LEGISLATION
— DRAFT LAW ON THE SUPPRESSION AND PREVENTION
OF HUMAN TRAFFICKING AND THE PROTECTION OF VICTIMS

The Ministry of Internal Affairs of the Republic of Serbia has drafted
a Law on the Suppression and Prevention of Human Trafficking and the Pro-
tection of Victims, on which a public hearing was held from May 22, 2025,
to June 10, 2025. The explanatory memorandum on the reasons for adopting
the law*' emphasized that the Draft Law transposes the provisions of Direc-
tive 2011/36 of the European Parliament and of the Council on preventing
and combating trafficking in human beings and protecting its victims, as well
as Directive (EU) 2024/1712 amending Directive 2011/36, except for the part
relating to criminal offenses and sanctions, which is to be transposed when
drafting amendments to the Criminal Procedure Code and the Criminal Code.
It was pointed out that the starting point for drafting this law was a situation
analysis, which showed that the problems identified in this area primarily con-
cern the absence of a unified institutional and organizational framework, the
lack of clearly defined coordination and cooperation among relevant actors,
as well as the lack of a multidisciplinary approach to preventing and com-
bating human trafficking. This affects the efficient provision of assistance,
support, and protection to victims of human trafficking, detecting and proving
the criminal offense, and the prosecution and adjudication of perpetrators of
the criminal offense of human trafficking and related criminal offenses. It was
also emphasized that the there lacked a clear definition of the competences of
key actors in preventing and combating human trafficking, namely the Council
for Combating Human Trafficking, the National Coordinator for Combating
Human Trafficking, and the National Rapporteur for Human Trafficking, as
well as the Center for the Protection of Victims of Human Trafficking, and
that the existing system also shows inconsistent conduct by relevant actors
in the field of combating human trafficking, without unified statistical data

4 Accessed on June 26, 2025, from: https://mup.gov.rs/wps/portal/sr/dokumenti/
Regulativa/Nacrti+zakona
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and records on trafficking victims. The consequences of these problems are
reflected in the insufficiently effective prevention and suppression of human
trafficking, as well as a disproportionate gap between the number of formally
identified trafficking victims and the number of injured parties in cases involv-
ing the criminal offense of human trafficking.

The Draft Law explicitly stipulates, in Article 37, the right to non-pun-
ishment of victims of human trafficking:

“A victim of human trafficking shall not be punished for committing
an offense, to the extent to which they were compelled to do so, in accord-
ance with ratified international treaties and national legislation.”

In this way, the aforementioned international standards are implemented into
Serbian legislation by explicitly stipulating the principle of non-punishment
of victims of human trafficking for criminal offenses, as a statutory principle.
In addition, the Draft Law regulates the procedure for preliminary and formal
identification of trafficking victims, with formal identification remaining within
the jurisdiction of the Center for the Protection of Victims of Human Traffick-
ing. Given that formal identification is the basis for applying the principle of
non-punishment, it should be pointed out that the Draft Law stipulates that,
after the formal identification procedure has been carried out, the Center shall
make a decision on formal identification against which an objection is permit-
ted. The Draft Law prescribes the establishment of a Commission that decides
on objections against the formal identification decision, as an effective legal
remedy, in order to prevent decisions to the detriment of trafficking victims,
thereby ensuring a second-instance procedure. This is particularly important
because a person who has committed an offense as a consequence of human
trafficking has a legal interest in having their status as a victim established,
which in turn enables the application of the principle of non-punishment.

CONCLUSION

The Republic of Serbia has not yet implemented the principle of non-
punishment of victims of human trafficking into its legislative framework.
The first steps in this direction were taken through drafting the Draft Law on
the Suppression and Prevention of Human Trafficking and the Protection of
Victims, which, at the time of writing, has not yet been adopted. However,
even this Draft Law does not fully regulate all issues that may arise as con-
tentious in practice. It merely prescribes the right of trafficking victims not
to be punished for punishable offenses (criminal offenses and misdemeanors),
without further elaborating on the procedural implications of this principle.
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The substantive provisions of the Criminal Code that may be applied in these
situations, as referred to in the GRETA report, remain outside the provisions
of the Draft Law. The procedural aspects of this issue, i.e., defining at which
stages of misdemeanor and criminal proceedings the principle of non-punish-
ment may be applied, have not been clarified. It can be reasonably concluded
that the international legal framework establishes that combating human traf-
ficking is a project of global proportions and therefore warrants particular
attention. For this reason, amendments to the Criminal Procedure Code** and
the Law on Misdemeanors* are necessary in order to implement the principle
of non-punishment of victims of human trafficking. This must be done by pre-
cisely prescribing at which stages of these proceedings and in what manner the
relevant procedural actors can apply the principle of non-punishment, relying
on international standards as well as the Law on the Suppression and Preven-
tion of Human Trafficking and the Protection of Victims, which is expected to
become part of Serbia’s positive law. In that sense, and following the example
of France, amendments to the Criminal Code are also possible, with the aim
of implementing a provision on the non-punishment of trafficking victims. In
this way, amendments to these laws would comprehensively regulate the legal
framework for implementing this principle, thereby facilitating the work of
relevant actors responsible for applying this principle in practice.
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reske policije ovlasceni su da preduzimaju odredene mere i radnje
kojima se prikupljaju obavestenja i dokazi koji mogu biti od znacaja
za krivicéni postupak za poreska krivicna dela. Postavlja se pitanje
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Kljucéne reci: poreska krivicna dela, Poreska uprava, poreska
kontrola, Poreska policija

UVODNA RAZMATRANJA

U Srbiji je otkrivanje poreskih krivicnih dela u nadleznosti Poreske
uprave, organa uprave u sastavu Ministarstva finansija (MF),' koja je obrazo-
vana Zakonom o poreskom postupku i poreskoj administraciji (ZPPPA, ¢l. 1).
Poreska uprava (PU) u okviru poslova drzavne uprave MF ne samo da vodi
postupak utvrdivanja, naplate i kontrole poreza, nego i otkriva poreska kri-
viéna dela’ i prekr$aje i njihove izvrSioce (¢l. 11, st. 1. ZPPPA).? Poslove iz

! Poreska uprava, kao organ uprave u sastavu Ministarstva finansija, obavlja stru¢ne
poslove i poslove drzavne uprave koji se, izmedu ostalog, odnose na otkrivanje poreskih
kriviénih dela i njihovih izvrSilaca (Cl. 3, st. 2. Zakona o ministarstvima). Ovakvo reSenje
ne odstupa od resenje u drzavama ¢lanicama EU (Thirion, E., Scherrer, A. (2017). Member
States’capacity to fight tax crimes: Ex-post impact assessment).

2 Poreska krivi¢na dela, u smislu ovog zakona, su krivi¢na dela koja ,.kao moguéu
posledicu imaju potpuno ili delimi¢no izbegavanje placanja poreza, sainjavanje ili podno-
Senje falsifikovanog dokumenta od znacaja za oporezivanje, ugrozavanje naplate poreza i
poreske kontrole, nedozvoljen promet akciznih proizvoda i druge nezakonite radnje koje
su u vezi s izbegavanjem i pomaganjem u izbegavanju placanja poreza,” a utvrdena su u
ZPPPA i u drugom zakonu (¢l. 135, st. 2. ZPPPA).

ZPPPA je inicijalno propisivao pet poreskih kriviénih dela: izbegavanje plac¢anja
poreza, neuplacivanje poreza po odbitku, sastavljanje ili podnosenje falsifikovanog doku-
menta od znacaja za oporezivanje, ugrozavanje naplate poreza i poreske kontrole i nedo-
zvoljen promet akciznih proizvoda (¢l. 172—176). Tokom godina prva dva krivi¢na dela su
iz sporednog presla u osnovno kriviéno zakonodavstvo, odnosno njihove radnje su predvi-
dene kao krivi¢na dela u Krivicnom zakoniku, u grupi kriviénih dela protiv privrede, dok
suu ZPPPA dodata nova krivicna dela (Ili¢-Popov, G. (2016). Poreska krivicna dela u srp-
skom poreskom zakonodavstvu. Nauka, bezbednost, policija, 21(1), 42). U delu sedmom
vazeteg ZPPPA: Kaznene odredbe, Glava prva, propisana su sledeca poreska krivi¢na dela:
Poreska prevara u vezi s porezom na dodatu vrednost (¢l. 173a), Ugrozavanje naplate po-
reza i poreske kontrole (Cl. 175), Nedozvoljen promet opreme za fiskalizaciju (¢l. 175a),
Nedozvoljen promet racunovodstvenih i drugih softvera (¢l. 175b), Nedozvoljen promet
akciznih proizvoda (¢l. 176) i Nedozvoljeno skladistenje robe (¢l. 176a).

Od krivi¢nih dela propisanih u Kriviénom zakoniku (KZ) u poreska krivi¢na dela
prema ovim kriterijumima spadaju nesumnjivo poreska utaja (¢l. 225), neuplaéivanje pore-
za po odbitku (¢l. 226) i onemogucavanje vrsenja kontrole (¢l. 237), a s obzirom na ,,mo-
gucu posledicu® u obzir bi mogla da dodu i druga kriviéna dela protiv privrede (npr. nedo-
zvoljena trgovina), kao i neka druga krivi¢na dela (recimo, falsifikovanje isprave i posebni
slucajevi falsifikovanja isprave).

3 Poreska uprava je nadlezna da: 1) otkriva poreska krivi¢na dela; 2) otkriva izvrsi-
oce poreskih krivicnih dela, i 3) preduzima zakonom propisane mere u vezi s otkrivanjem
poreskih krivi¢nih dela i njihovih izvrSilaca (¢l. 160, t. 5) ZPPPA.
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svoje nadleznosti PU izvrSava samostalno na celokupnoj teritoriji Republike
Srbije (¢l. 11, st. 2. ZPPPA), preko svojih organizacionih jedinica (¢l. 168,
st. 1. ZPPPA). Radi izvrSavanja poslova na otkrivanju i prijavljivanju* poreskih
krivi¢nih dela i njihovih izvrSilaca zakonom je predvideno formiranje posebne
organizacione jedinice PU, a to je Poreska policija (¢l. 161, st. 1. ZPPPA).}
Njene poslove obavljaju inspektori Poreske policije, ovlaséena sluzbena lica
MF, koji preduzimaju odredene mere i radnje radi otkrivanja poreskih krivic-
nih dela i njihovih izvrsilaca.t

Postupanje Poreske policije funkcionalno je povezano s poreskom
kontrolom,” bududi da se ve¢ u toku poreske kontrole mogu pojaviti indicije
o protivzakonitim radnjama s elementima krivicnog dela, a da izvestaj pore-
skog inspektora, kome se prilazu i dokazi prikupljeni tom prilikom, po prirodi
stvari, predstavlja najzastupljeniji izvor saznanja za Poresku policiju.

U narednim podnaslovima analiziraju se zakonske odredbe koje ureduju
ovlas¢enja poreskih inspektora i inspektora Poreske policije, posmatrane u
Sirem nacionalnom kontekstu, kao i u svetlu Principa 3: Odgovarajuca istrazna
ovlaséenja, odredenog u vodi¢ima OECD o borbi protiv poreskog krimina-
la.® Rezultati analize ukazuju na potrebu da se u okviru strateSkog pristupa

4 Tako ,,prijavljivanje* poreskih kriviénih dela i njihovih izvrSilaca nije izri¢ito na-
vedeno u ¢l. 160. ZPPPA kojim se utvrduje nadleznost Poreske uprave, prijavljivanje treba
shvatiti kao jedan od poslova iz nadleznosti Poreske uprave, tj. kao preduzimanje zakonom
propisanih mera u vezi s otkrivanjem poreskih krivi¢nih dela i njihovih izvrSilaca, u smislu
tog Clana.

5 Sektor Poreske policije formiran je u okviru Centrale Poreske uprave. Nadlezni
organ jedinice lokalne samouprave nema prava i obaveze Poreske uprave koje se odnose
na otkrivanje poreskih krivicnih dela, niti na formiranje Poreske policije (Cl. 2a, st. 2, t. 3.
i 6. ZPPPA).

¢ Kako u pogledu ovlas¢enja Poreske policije za otkrivanje poreskih kriviénih dela i
ucinilaca ZPPPA upucuje na ,,zakon*, odnosno na ,,zakon kojim se ureduje krivicni postu-
pak®, pojedine odredbe ZPPPA u radu se dovede u korelaciju sa Zakonom o policiji (ZP) i
Zakonikom o krivi¢énom postupku (ZKP).

" Ranije je ZPPPA radnje u cilju otkrivanja poreskih krivicnih dela smatrao oblikom
poreske kontrole, da bi 2018. te radnje izdvojio iz poreske kontrole.

8 U vodi¢ima je postavljeno deset principa za borbu protiv poreskog kriminala:
Inkriminisanje krSenja poreskih propisa (Princip 1); Delotvorna strategija suzbijanja pore-
skog kriminala (Princip 2); Odgovarajuca istrazna ovlas¢enja (Princip 3); Delotvorna ovla-
$¢enja za privremeno i trajno oduzimanje imovine (Princip 4); Organizaciona struktura s
jasno odredenom nadleznoscu (Princip 5); Odgovarajuci resursi za istragu poreskog krimi-
nala (Princip 6); Propisivanje poreskih krivi¢nih dela kao predikativnih u odnosu na pranje
novca (Princip 7); Odgovarajuéi okvir za saradnju domacih nadleznih organa (Princip 8);
Dostupnost mehanizama za medunarodnu saradnju (Princip 9); Zastita prava okrivljenog
(Princip 10). Vise o tome, v.: Turksen, U., Abukari, A. (2021). OECD’s global principles
and EU’s tax crime measures. Journal of Financial Crime, 28 (2), 407.
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suzbijanju poreskog kriminala u Srbiji postojeci pravni okvir ovlas¢enja Pore-
ske policije unapredi.’

OD PORESKE KONTROLE DO PORESKE POLICIJE

U toku postupka poreske kontrole poreski inspektor: a) proverava i
utvrduje zakonitost i pravilnost ispunjavanja poreske obaveze, i b) proverava
tanost i potpunost podataka iz poreske prijave, poreskog bilansa, ra¢uno-
vodstvenih izvestaja i drugih evidencija poreskog obveznika i uskladenost tih
podataka sa zakonom, odnosno drugim propisima (¢l. 123, st. 1. ZPPPA).!° Da
bi doneo zakonitu i pravilnu odluku, poreski inspektor utvrduje Cinjenice, a
ako utvrdi ¢injenice i okolnosti koje ukazuju na postojanje osnova sumnje da
je izvrSeno poresko krivi¢no delo, ta saznanja dalje prenosi Poreskoj policiji.

Utvrdivanje ¢injenica u postupku poreske kontrole

Poreski inspektor duzan je, po nacelu zakonitosti, da u svakom kon-
kretnom predmetu utvrdi potpuno ¢injenicno stanje (Cl. 4, st. 3. ZPPPA), Sto
¢ini prikupljanjem i izvodenjem dokaza,'' do kojih dolazi primenom opstih

° ViSe o potrebi institucionalnog prilagodavanja, v.: Kamm, A., Koch, C., Nikifora-
kis, N. (2021). The ghost of institutions past: History as an obstacle to fighting tax evasion?
European Economic Review, 6; Tsingou, E. (2020). Fighting Financial Crime: Who De-
signs Global Governance and Who Does The Work? Fudan Journal of the Humanities and
Social Sciences, 172—173.

1" Do 2018. ZPPA je pod poreskom kontrolom izri¢ito podrazumevao samo postu-
pak provere i utvrdivanja zakonitosti i pravilnosti ispunjavanja poreske obaveze. Ipak, za-
kon je poznavao i kancelarijsku kontrolu, pod kojom je podrazumevao proveru tacnosti,
potpunosti i uskladenosti podataka, uporedivanjem sa podacima iz sluzbenih evidencija
koje vodi, odnosno kojima raspolaze PU.

' Kao dokaz moze da upotrebi poresku prijavu, poreski bilans, poslovne knjige i
evidencije, ra¢unovodstvene iskaze, poslovnu dokumentaciju i druge isprave i informaci-
je kojima raspolaze Poreska uprava, prikupljene od poreskog obveznika ili tre¢ih lica, is-
kaz svedoka, nalaz vestaka, uvidaj, kao i svako drugo sredstvo kojim se cinjenice mogu
utvrditi (Cl. 43, st. 2. ZPPPA). V.: Ministarstvo finansija. (2022b). Misljenje br. 011-00-
00179/2022-04 od 15. 8. 2022. god, Bilten — sluzbena objasnjenja i strucna misljenja za
primenu finansijskih propisa, LXII (7-8), 83. Primera radi, ,.trziSna cena udela za svrhu
odredivanja kapitalnog dobitka ne mora se iskljuc¢ivo utvrdivati na osnovu knjigovodstvene
vrednosti udela, ve¢ se u svakom konkretnom slucaju utvrduje na osnovu svih dokaznih
sredstava koja su od znacaja za dokazivanje Cinjenica relevantnih za konkretan poresko-
pravni odnos* (Ministarstvo finansija. (2020). Misljenje br. 413-00-76/2019-04 od 29. 5.
2020. godine. Bilten — sluzbena objasnjenja i strucna misljenja za primenu finansijskih
propisa, LX (3-5), 118).
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pravila, koji vaze za utvrdivanje ¢injenica u poreskom postupku,'> i poseb-
nih pravila, propisanih za poresku kontrolu."® Za utvrdivanje ¢injenica veoma
vazna su pravila o mestu poreske kontrole, posebno ona za vrSenje uvidaja,
o ¢emu ¢e biti rec¢i. Polaze¢i od ¢l. 3. ZPPPA, pored ovlaséenja iz ZPPPA,
poreski inspektor ima i ovlaséenja propisana u Zakonu o inspekcijskom
nadzoru (ZIN).

ZPPPA ne samo da propisuje ovlas¢enja poreskog inspektora, nego je
utvrdio i obaveze poreskog obveznika i tre¢ih lica,'" pod pretnjom odgovor-
nosti za posebne poreske prekriaje.'”® Pored toga, onemogucavanje vrSenja
kontrole predstavlja krivicno delo (Cl. 237. KZ).

Dostavijanje isprava i dokaza na uvid i proveru

Radi utvrdivanja Cinjeni¢nog stanja poreski inspektor moze kako od
poreskog obveznika, tako i od tre¢ih lica da zahteva da mu, u roku koji odredi,
dostave na uvid i proveru poslovne knjige i evidencije, racunovodstvene iskaze,
poslovnu dokumentaciju i druge isprave i dokaze'® (Cl. 44, st. 1. ZPPPA)."”
Poreskom inspektoru je ostavljeno da odluci da li ¢e traziti da mu se potrebne
isprave dostave na uvid i proveru u sluzbenim prostorijama, ili elektronskim
putem, ili ¢e se uvid i provera obaviti kod lica koje je duzno da ih dostavi (kod
poreskog obaveznika ili tre¢eg lica) (¢l. 44, st. 2. ZPPPA).

12 Opsta pravila sadrZana su u Glavi trecoj, Dela drugog: Opste o poreskom postup-
ku i prvostepeni postupak utvrdivanja i naplate poreza (¢l. 43-53. ZPPPA).

13 Naime, u ¢l. 43, st. 3. ZPPA izri¢ito je propisano da se utvrdivanje ¢injenica u
postupku poreske kontrole vrsi i prema odredbama ¢l. 117-139. (¢l. 43, st. 3. ZPPPA).
Radi se o odredbama sadrzanim u Delu tre¢em: Pruzanje poreskih usluga, poreska kontrola
i poreska policija, u okviru Glave prve: Poreske usluge (¢l. 117-117g), Glave druge: Pore-
ska kontrola (¢l. 118-129v), Glave Cetvrte: Mere za otklanjanje utvrdenih povreda zakona i
nepravilnosti u primeni propisa (¢l. 130—134a) i Glave pete: Otkrivanje poreskih krivi¢nih
dela (¢l. 135-139).

14 Poreski obveznik ima pravo i duznost da bude prisutan tokom poreske kontrole, ali
i da izvrSava obaveze utvrdene u ZPPPA i drugim poreskim zakonima (¢l. 24, st. 1, t. 10;
¢l. 25, st. 1, t. 9. 1 10. ZPPPA). Obaveza poreskog obveznika da uestvuje u postupku
poreske kontrole uredena je u ¢l. 127. ZPPPA.

15 Posebni poreski prekrsaji su prekrsaji odredaba sadrzanih isklju¢ivo u ovom zako-
nu (¢l. 176b, st. 1. ZPPPA), a propisani u ¢l. 179. 1 €l. 180. ZPPPA, u kojima je predvide-
no novcano kaznjavanje za pravna lica, odgovorna lica u tom pravnom licu, preduzetnike
i fizicka lica koja nisu preduzetnici (Mili¢, I. (2022). Specificnosti prekrSajnog gonjenja
prema Zakonu o poreskom postupku i poreskoj administraciji. Zbornik radova Pravnog
fakulteta u Novom Sadu, 56(2), 1082).

16 Dokaz treba razumeti u smislu ¢l. 43, st. 2. ZPPPA.

17 V.: Ministarstvo finansija. (2024). Misljenje br. 380875 2023 10520 004 000 011
004 od 13. 6. 2024. godine. Bilten — sluzbena objasnjenja i strucna misljenja za primenu
finansijskih propisa, LXIV (6), 55.
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Poreski obveznik je duzan da poreskom inspektoru na njegov zahtev
omoguci uvid u poslovne knjige, evidencije i drugu dokumentaciju ili isprave
(Cl. 127, st. 2. ZPPPA)." Uvid u dokumentaciju poreski inspektor moze da
zahteva 1 od zaposlenih kod poreskog obveznika ali i od drugih lica (¢l. 127,
st. 5. ZPPPA), a lice kome je upucen takav zahtev duzno je da poreskom inspek-
toru ucini dostupnom dokumentaciju kojom raspolaze (¢l. 127, st. 7. ZPPPA).

Zakon predvida i mogu¢énost uskrac¢ivanja predocavanja isprava u pogledu
taksativno navedenih lica," propisujué¢i shodnu primenu pravila o slucajevima
i uslovima za uskracivanje davanja informacija (¢l. 47, st. 1. ZPPPA).*° Medu-
tim, kako je propisano da se sumnja koja bi proistekla iz nepostupanja poreskog
obveznika moZe tumaciti na njegovu Stetu (¢l. 51, st. 3. ZPPPA), nedostavlja-
nje isprava na uvid bi moglo predstavljati i indiciju za poresko krivi¢no delo i
povod za izvestaj koji poreski inspektor upucuje Poreskoj policiji. Takvo pra-
vilo se jasno razlikuje od polozaja osumnji¢enog u krivicnom postupku, i ne bi
se smelo primenjivati u postupanju Poreske policije.

Poreski inspektor je ovlaséen i da privremeno oduzme dokumentaciju i
druge predmete, odnosno njihov odgovarajuci deo, radi obezbedenja dokaza,
na osnovu ¢l. 24. ZIN, a oduzeti predmeti se mogu koristiti kao dokaz u krivic-
nom postupku za poreska krivi¢na dela.

Davanje informacija

Ukoliko potrebne informacije i podaci nisu dostupni putem sluzbenih
evidencija i registara (Cl. 45, st. 9. ZPPPA) poreski inspektor moze ih zatraziti
od odredenih lica, shodno ¢l. 43, st 3. ZPPPA.?! Informacija se, po pravilu, daje
u pisanom obliku, a samo izuzetno, usmenim putem, ako tako naredi poreski
inspektor, u slucaju da informacija nije data kada je zahtevana ili je data u
pisanom obliku, ali nije razjasnila ¢injenicno stanje (Cl. 45, st. 4.1 5. ZPPPA).

18 Pored toga, poreski obveznik je obavezan da vodi propisane poslovne knjige i evi-
dencije radi oporezivanja, kao i da podnese dokumentaciju koje zahteva poreski inspektor
(¢l. 25, st. 1, t. 3.1 4. ZPPPA) u skladu sa poreskim propisima.

Y To su ¢lanovi porodice poreskog obveznika, u smislu zakona kojim se ureduje
porez na dohodak gradana; svestenik, advokat, poreski savetnik, revizor i lekar, o onome
$to im je poreski obveznik poverio ili su u tom svojstvu saznali, a odnosi se na poresku
obavezu poreskog obveznika, kao i njihovi pomoc¢nici lica, kao i lica koja uéestvuju u pro-
fesionalnoj delatnosti radi pripreme za zvanje (v.: €l. 46, st. 1. 1 2. ZPPPA).

20 Tpak, predvideno je jedno ogranicenje, pa tako lice koje u ime poreskog obve-
znika Cuva isprave, poslovne knjige, ostale evidencije i druge stvari, ne moze da uskrati
da ih predo¢i, ukoliko bi i poreski obveznik bio duzan da ih predoci da ih sam ¢uva (¢l. 47,
st. 2. ZPPPA).

21 Na trazenje poreskog obveznika, odnosno tre¢eg lica, u postupku poreske kontrole
poreski inspektor je duzan da zahtev dostavi u pisanom obliku (¢l. 45, st. 3. ZPPPA).
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Obaveza poreskog obveznika da ucestvuje u postupku poreske kontrole
podrazumeva i njegovu duznost da na zahtev poreskog inspektora daje obave-
Stenja i izjave (Cl. 127, st. 1. ZPPPA). Pored toga, poreski obveznik je obavezan
da pruzi informacije koje zahteva poreski inspektor, u skladu sa poreskim pro-
pisima (¢l. 25, st. 1, t. 3) ZPPPA), odnosno da na zahtev i u razumnom roku
koji odredi poreski inspektor pruzi sve raspolozive informacije, neophodne za
utvrdivanje ¢injeni¢nog stanja od znacaja za oporezivanje.?

Poreski inspektor podatke moze da zahteva 1 od zaposlenih kod poreskog
obveznika ali i od drugih lica (¢l. 127, st. 5. ZPPPA), a lice kome je upucen
takav zahtev duzno je da poreskom inspektoru u¢ini dostupnim podatke, odno-
sno dokumentaciju kojom raspolaze (¢l. 127, st. 7. ZPPPA). Zahtev za davanje
informacija moze da uputi i drugim licima, privrednim subjektima, bankama,
drzavnim organima i organizacijama, organima teritorijalne autonomije i
lokalne samouprave (Cl. 45, st. 1, u vezi sa ¢l. 127. ZPPPA). Medutim, zahtev
upucen njima se ne odnosi samo na informacije kojima raspolazu a koje su
neophodne za utvrdivanje ¢injeni¢nog stanja od znacaja za oporezivanje, nego
1 na sve raspolozive informacije koje poreski inspektor proceni da su potrebne
u postupku poreske kontrole.

Poreski obveznici i druga lica kojima je upuéen zahtev za davanje
informacija se u zahtevu upozoravaju na posledice uskraéivanja davanja infor-
macija, odnosno davanja neistinitih informacija (¢l. 45, st. 2. ZPPPA). Zakon
predvida i moguénost uskraéivanja informacija, ali samo za lica koja su u odre-
denom odnosu sa poreskim obveznikom, i to samo u pogledu informacija o
¢injenicama od znacaja za oporezivanje (¢l. 46. ZPPPA). U pogledu poreskog
obveznika, propisano je da ukoliko propusti da postupi po svojoj duznosti, pa
uskrati trazene informacije poreskom inspektoru, sumnja koja bi proistekla iz
takvog nepostupanja moze se tumaciti na njegovu Stetu (Cl. 51, st. 3. ZPPPA).

Saznanja do kojih je doSao primenom ovih ovlas¢enja u toku poreske
kontrole se preko izvestaja poreskog inspektora mogu koristiti kao dokaz
— isprava — u krivicnom postupku za poresko krivi¢no delo, Sto vazi i za infor-
macije koje su mu dostavljene u pisanom obliku.

Vestacenje
Kada u konkretnom slucaju poreski inspektor proceni da je to potrebno

radi utvrdivanja cCinjenica u postupku poreske kontrole, moze imeno-
vati veStaka,” koji sastavlja nalaz u pisanom obliku, a moze biti pozvan i

22 V.: Ministarstvo finansija. (2022a). Misljenje br. 011-00-00789/2020-04 od 4. 5.
2022. god, Bilten — sluzbena objasnjenja i stru¢na misljenja za primenu finansijskih propi-
sa, LXII(5), 18.

# PU imenuje vestaka iz reda poreskih savetnika odnosno iz reda sudskih vestaka
odgovarajuce struke, po potrebi (¢l. 48, st. 3. ZPPPA), a za vestaka se ne moze imenovati
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da usmeno obrazlozi svoj nalaz, koji se svakako prilaze spisu predmeta (Cl. 48,
st. 1. i st. 8-10. ZPPPA).

U slu¢aju sumnje na poresko krivicno delo, poreski inspektor dostavlja
Poreskoj policiji i nalaz vestaka uz svoj izvestaj, a nalaz bi se mogao koristiti
kao dokaz — isprava — u eventualnom krivicnom postupku.

Uvidaj i ulazak na zemljiste i u prostorije

Ukoliko je u postupku poreske kontrole za utvrdivanje ili razjasnjenje
¢injenica od znacaja za oporezivanje potrebno neposredno opazanje poreskog
inspektora, obavlja se uvidaj (Cl. 49, st. 1. ZPPPA). Predmet uvidaja je stvar,
prostorija ili zemljiste. Poreski obveznik, po pravilu, prisustvuje uvidaju (¢l. 49,
st. 2. ZPPPA),* a predvidena je moguénost za uce$ce vestaka (Cl. 49, st. 4.
ZPPPA). U zapisnik o uvidaju, koji se prilaze spisu, unose se utvrdeni nalazi,
te eventualne primedbe poreskog obveznika, odnosno drugog poreskog
duznika, kao 1 razlozi odbijanja potpisivanja zapisnika (¢l. 49, st. 3, 5-7.
ZPPPA). Zapisnik o uvidaju mogao bi se koristiti kao dokaz — isprava — u kri-
viénom postupku za poresko krivi¢no delo.

ZPPPA ustanovljava duznost odredenih lica — ne ograni¢avajuéi se na
poreskog obveznika — da omoguce ulazak na zemljiSte i u prostorije za potrebe
obavljanja uvidaja, ali i drugih radnji u poreskom postupku, pa i u postupku
poreske kontrole (¢l. 50). Pri tome, nije predvidena mogucénost iskljuc¢enja/
oslobodenja od ove duZnosti. Naime, drZalac/vlasnik je duZan da omoguci
ulazak na zemljiste 1 u prostorije radi vrSenja uvidaja u skladu s odredbom
¢l. 125. ZPPA, a koji sadrZi pravila o mestu poreske kontrole.

Kada se ¢l. 49. 1 50. dovedu u vezu sa ¢l. 125. ZPPPA, dolazi se do toga
da se uvidaj u okviru poreske kontrole moze obaviti ne samo u poslovnim
prostorijama poreskog obveznika i sluzbenim prostorijama PU, nego i na
drugom mestu, u zavisnosti od predmeta kontrole (¢l. 125, st. 1. ZPPPA) — §to
bi mogle biti i poslovne prostorije trecih lica.

To drugo mesto moze da bude i stan poreskog obveznika, u koji pore-
ski inspektor moze da ude i vrsi pregled, ako za to dobije odobrenje suda

lice koje je povezano s poreskim obveznikom, u skladu sa zakonom kojim se ureduje po-
rez na dohodak gradana, odnosno zakonom kojim se ureduje porez na dobit pravnih lica
(¢l. 48, st. 4. ZPPPA). Po pravilu, pre nego Sto imenuje odredeno lice za vestaka, poreski
inspektor o tome obavestava poreskog obveznika, ali samo pod uslovom da u konkretnom
slucaju ne postoji opasnost od odlaganja (¢l. 48, st. 2. ZPPPA). Ukoliko takva opasnost po-
stoji, ne bi postojala obaveza prethodnog obavestavanja, u smislu pravila o opStem uprav-
nom postupku, odnosno postupku upravnog nadzora.

2* Tzuzetno, uvidaj se obavlja bez prisustva poreskog obveznika, pod uslovom da bi
odlaganje uvidaja moglo da: a) ugrozi utvrdivanje ¢injenica, ili b) ima za posledicu uniste-
nje dokaza od znacaja za oporezivanje (¢l. 49, st. 3. ZPPPA).

697



Glasnik Advokatske komore Vojvodine, br. 3/2025.

(¢l. 125, st. 5. ZPPPA). Upitno je da li je takva odredba uskladena sa ¢l. 40.
Ustava RS, prema kom je odstupanje od nepovredivosti stana a protiv volje
drzaoca stana moguce iskljuc¢ivo na osnovu pismene odluke suda — a imajuci
u vidu da ,,odobrenje* nije isto §to i odluka suda u pisanom obliku. Nejasno
je koji to sud daje ,,odobrenje poreskom inspektoru i u kom postupku. Pola-
zeci od ¢l. 3, st. 1. ZPPPA, na uvidaj u stanu poreskog obveznika ne bi se
primenjivale odredbe ¢l. 22. ZIN koje ureduju vrsenje uvidaja u stambenom
prostoru, niti se ,,odobrenje suda“ u smislu ZPPPA moze razumeti kao pisana
odluka osnovnog suda, koja se na pisani predlog poreskog inspektora donosi
u vanparnicnom postupku. Usled toga, ostaje bojazan na koju je ukazano, a
postupanje po takvoj odredbi moze, primenom pravila iz ¢l. 16, st. 1. ZKP, za
posledicu da ima nemoguénost zasnivanja sudske odluke na dokazima — isho-
dima takvog uvidaja.

Kada se st. 5. u ¢l. 125. ZPPPA dovede u vezu sa st. 1, deo odredbe
,»ha drugom mestu, u zavisnosti od predmeta kontrole“ ne bi se mogao tuma-
¢iti kao osnov za ulazak u stan treéeg lica radi vrSenja poreske kontrole, jer
zakon izri¢ito dozvoljava iskljucivo ulazak u stan poreskog obveznika. Medu-
tim, s obzirom na to da ¢l. 3, st. 2. ZPPPA upucuje na primenu zakona kojim
se ureduje inspekcijski nadzor ukoliko u ZPPPA nije drugacije propisano, za
vrsenje uvidaja u stambenom prostoru trecih lica primenjivale bi se odredbe
¢l. 22. ZIN.»®

IzveStavanje Poreske policije

Ako se u ovom postupku utvrdi da je poreski obveznik nepravilno izvr-
$io obaveze iz poreskopravnog odnosa ili je propustio da ih izvr$i, nalaZe
mu se da te nepravilnosti ili propuste otkloni (¢l. 123, st. 2. ZPPPA). Uko-
liko, pak, u postupku poreske kontrole poreski inspektor dode do saznanja
da cinjenice i okolnosti ukazuju na postojanje osnova sumnje da je izvrseno

25 ZIN detaljno ureduje vrSenje uvidaja u stambenom prostoru, stvaraju¢i osnov ¢ak
1 za pretresanje stambenog prostora i stvari u njemu. Naime, ukoliko poreski inspektor na-
merava da radi utvrdivanja ¢injenica izvrsi uvidaj u stambenom prostoru ili drugom prostoru
sa takvom namenom, ,,mora da pribavi pisanu odluku nadleznog suda“ (¢l. 22, st. 1. ZIN),
podnosenjem pisanog predloga, propisane sadrzine (¢l. 22, st. 4. ZIN), kojim se moze traziti
i dozvola za vrSenje pretresanja stambenog prostora i stvari u njemu (¢l. 22, st. 4. ZIN). Sud
o ovom predlogu odlucuje u hitnom vanparni¢nom postupku, po pravilima parni¢nog po-
stupka za obezbedenje dokaza (¢l. 22, st. 6.1 7. ZIN), pa dozvoljava vrSenje uvidaja u stam-
benom prostoru (¢l. 22, st. 13. ZIN), ako su ispunjeni propisani uslovi (¢l. 22, st. 8. ZIN), a
pretresanje stambenog prostora i stvari u njemu ukoliko postoji osnovana sumnja da ¢e se
pretresanjem nac¢i predmet ili tragovi koji mogu biti znacajni za postupak (¢l. 22, st. 9. ZIN).
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poresko krivi¢no delo,* o tome sastavlja izvestaj koji, zajedno s pribavljenim
dokazima, dostavlja nadleznom rukovodiocu PU, a koji izvestaj s dokazima
prosleduje rukovodiocu Poreske policije (¢l. 136, st. 1. i 3. ZPPPA). Dalje
postupanje PU zavisi od ishoda aktivnosti Poreske policije: ako bi utvrdila da
¢injenice 1 okolnosti iz izveStaja ne ukazuju na postojanje osnova sumnje da
je izvrSeno poresko krivi¢no delo, o tome bi obavestila nadleznog rukovodi-
oca PU, koji bi mogao da podnese zahtev za pokretanje prekrsajnog postupka
(¢l. 137, st. 3. ZPPPA).

lako se tako ne oznacava, izveStaj poreskog inspektora ima funkciju
kriviéne prijave, s obzirom na to da sadrzi saznanja o krivicnom delu i da
predstavlja akt obaveStavanja organa nadleznog za otkrivanje krivicnog dela
1 u¢inioca, kome se prilazu i dokazi. Kao jedan od dokaza koji bi se prilagao
izvestaju je zapisnik o poreskoj kontroli,*’ u koji se unose relevantne ¢injenice
1 okolnosti utvrdene preduzimanjem istraznih ovlas¢enja poreskog inspektora
tokom kontrole, pa i one koje ukazuju na postojanje osnova sumnje da je izvr-
Seno poresko krivicno delo. Ovaj izvestaj zapravo predstavlja polazni osnov i
putokaz Poreskoj policiji u pravcu otkrivanja poreskog krivicnog dela, prilaze
se, sa svim dokazima do koje je doSao poreski inspektor, krivi¢noj prijavi
1 mogao bi se koristiti kao isprava u krivicnom postupku.

Sastavljanje, dostavljanje i prosledivanje izvestaja Poreskoj policiji,
s dokazima, predstavlja duznost poreskog inspektora, odnosno nadleznog ruko-
vodioca PU. Medutim, duznost obavestavanja nadleznih organa ne postoji samo
u pogledu poreskih krivicnih dela: ukoliko bi utvrdio da ¢injenice i okolnosti
ukazuju na postojanje osnova sumnje da je izvrSeno neko drugo krivi¢no delo,
za koje PU nije nadlezna, poreski inspektor podnosi krivi¢nu prijavu nadle-
znom javnom tuziocu (¢l. 136, st. 4. ZPPPA), prema pravilu iz ¢l. 280. ZKP.*®

2 Tzvorno je ova duznost nastupala ukoliko tokom poreske kontrole poreski inspektor
utvrdi da ¢injenice i okolnosti ukazuju na postojanje osnova sumnje, da bi 2018. re¢ ,,utvrdi
bila zamenjena re¢ima ,,dode do saznanja“. Dakle, ranije je bilo potrebno da u toku postupka
poreske kontrole poreski inspektor utvrdi takve Cinjenice i okolnosti, $to je ¢inio na osnovu
dokaza, odnosno preduzimanjem dokaznih radnji — nakon izmena dovoljno je da za takve
¢injenice sazna, pa da ih unese u izvestaj i dostavi na proveru Poreskoj policiji.

27 MF je potvrdilo da zapisnik, koji poreski inspektor sastavlja o poreskoj kontroli, a
koji sadrzi ,,opis toka i sadrzine preduzete radnje i datih izjava, kao i podatak o ispravama
koje su koriscene®, kao takav predstavlja javnu ispravu i dokaz o toku i sadrzini predu-
zetih radnji i datih izjava, izuzev u delovima na koje je stavljena primedba (Ministarstvo
finansija. (2019). Misljenje br. 011-00-117/2019-04 od 28. 2. 2019. godine. Bilten — sluzbe-
na objasnjenja i strucna misljenja za primenu finansijskih propisa, LIX (3), 180).

28 Ovaj ¢lan predvida da drzavni i drugi organi prijavljuju krivi¢na dela za koje se
goni po sluzbenoj duznosti, o kojima su obavestena ili za njih saznaju na drugi nacin (u
toku vrSenja poreske kontrole), pod uslovima predvidenim zakonom ili drugim propisom
(taj zakon je upravo ZPPPA), a da u prijavi navode dokaze koji su im poznati i preduzima
mere da bi se sacuvali tragovi kriviénog dela, predmeti na kojima je ili pomocu kojih je
ucinjeno krivi¢no delo 1 drugi dokazi.
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POSTUPANJE PORESKE POLICIJE

Inspektori Poreske policije imaju odredena ovlaséenja koja preduzimaju
po saznanju da je ucinjeno poresko krivicno delo, do kog saznanja dolaze iz
izvestaja poreskog inspektora o poreskoj kontroli ili na drugi nacin. Mere i
radnje koje je inspektor ovlaséen da preduzme u cilju otkrivanja poreskih kri-
vicnih dela i izvrSilaca propisane su u ¢l. 135. ZPPPA.

»Potrazene* radnje

Radi otkrivanja poreskih kriviénih dela i njihovih izvrSilaca, Poreska
policija je inicijalno mogla da postupa kao organ unutra$njih poslova u pret-
kriviénom postupku (¢l. 135, st. 3. ZPPPA 2002), dok prema vaze¢em ZPPPA
postupa kao policija u predistraznom postupku, po pravilu i bez izuzetka, i
to ili samostalno ili u saradnji sa Ministarstvom unutrasnjih poslova (¢l. 135,
st. 5. ZPPPA).

Poreska policija je ovlas¢ena da, u skladu sa zakonom, preduzima sve
»potrazene* radnje, izuzev ograni¢enja kretanja (¢l. 135, st. 3. ZPPPA). No,
zakon ne pojasnjava koje su to ,,potrazene” radnje, niti odreduje blize o kom
se zakonu radi (za razliku od narednog stava u ¢l. 135, u kom, u pogledu doka-
znih radnji, upucuje na zakon o krivicnom postupku). Ovakvo normiranje je
neprecizno, jer dovodi do toga da nije jasno $ta znaci ,,u skladu sa zakonom*,
pa time ni koje to mere i radnje u predistraznom postupku Poreska policija
moze da preduzme.

Ako se deo ,,u skladu sa zakonom* odnosi na ZP, pitanje je da li se
pod ,,potraZzenim‘ radnjama misli na: a) pojedine policijske mere i radnje,
u smislu ¢l. 47. — recimo na policijsko opazanje, opserviranje; traganje za
licima i predmetima; mere ciljane potrage; javno raspisivanje nagrade, odno-
sno na neke druge mere i radnje? ili na b) pojedina policijska ovlaséenja, u
smislu ¢l. 64, 1 koja — da li se ,,potrazene radnje* odnose samo na prikuplja-
nje obavestenja, privremeno oduzimanje predmeta, pregled prostora, objekata,
dokumentacije ili i na obezbedenje i pregled mesta dogadaja i druga ovla-
S¢enja? Polaze¢i od formulacije ,,izuzev ograniCenja kretanja® (¢l. 135, st. 3.
ZPPPA), Poreska policija svakako ne bi mogla, u smislu ZP, da zadrzi lica i
privremeno ograni¢i slobodu kretanja, da zaustavi i pregleda lica, predmete i
saobracajna sredstva (€l. 64, st. 2, st. 5.1 9), niti da preduzima policijska ovla-
S¢enja iz ¢l. 47. kojima se na bilo koji nacin ograni¢ava kretanje.

Prosto propisivanje u ZPPPA da Poreska policija postupa kao organ
unutra$njih poslova ,,u skladu sa zakonom* deluje nedoreceno, pa bez nedvo-
smislenog upucivanja ostaje nejasno da li Poreska policija uopste postupa po
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ZP, odnosno koje to ,,potrazene* radnje je ovlaséena da preuzima u smislu tog
zakona, a koji detaljno i precizno ureduje posebno policijske mere i radnje,
a posebno policijska ovlas¢enja. Mozda je zakonopisac pod ,,potrazenim‘
radnjama mislio samo na mere i radnje koje je policija ovlas¢ena i duzna da
preduzima u smislu ZKP? No, ukoliko je to bila intencija, onda je tako trebalo
i propisati, odnosno uputiti na ZKP, kao §to se ¢ini u pogledu dokaznih radnji
u ¢l. 135, st. 4. ZPPPA — usred takvog propusta, postojeca norma je nedo-
voljno jasna.

Ako se deo ,,u skladu sa zakonom* odnosi na ZKP, pod ,,potrazenim*
radnjama bi se radilo o merama i radnjama koje je u predistraznom postupku
policija ovlas¢ena da preduzme radi ispunjenja duznosti da se otkriju krivicno
delo i ucinilac (¢l. 286). Shodno tome, radi otkrivanja poreskih krivicnih dela
i ucinilaca tih dela, odnosno radi pronalazenja ucinioca, sprecavanja sakri-
vanja ili bekstva ucinioca ili saucesnika, otkrivanja i obezbedivanja tragova
poreskog krivicnog dela i predmeta koji mogu da posluze kao dokaz, te pri-
kupljanja obavestenja od koristi za kriviéni postupak (¢l. 286, st. 1. ZKP),
Poreska policija bi bila ovlaséena da:

1. trazi potrebna obavesStenja od gradana; izvr$i potreban pregled pre-
voznih sredstava, putnika i prtljaga (ne i da zaustavi prevozno sredstvo, jer
nije ovlas¢ena da ograniCava slobodu kretanja); preduzima potrebne mere u
vezi s utvrdivanjem istovetnosti lica i predmeta; raspiSe potragu za licem i
predmetima za kojima se traga; u prisustvu odgovornog lica pregleda odre-
dene objekte i prostorije drzavnih organa, preduzeca, radnji i drugih pravnih
lica, ostvari uvid u njihovu dokumentaciju i oduzme je, po potrebi (¢l. 286,
st. 2. ZKP);

2. po nalogu suda, a na predlog javnog tuzioca, pribavi evidenciju
ostvarene telefonske komunikacije, koris¢enih baznih stanica ili izvrsi locira-
nje mesta sa kojeg se obavlja komunikacija (¢l. 286, st. 3. ZKP).

Medutim, ovaj ¢lan predvida da je policija ovlaséena da preduzima i
,,druge potrebne mere i radnje” u cilju ispunjenja duznosti iz st. 1. (¢l. 286,
st. 2. ZKP). Takva formulacija sama po sebi nije precizna i ostavlja prostor
za fakticko preduzimanje radnji i mera koje nisu izricito propisane zakonom.
Otuda nije do kraja jasno ni koje su to ,,druge potrebne mere i radnje koje bi
Poreska policija mogla da preduzme, a radi otkrivanja poreskih krivi¢nih dela
i ucinilaca tih dela. To svakako ne bi mogle biti mere i radnje kojima se ogra-
nic¢ava kretanje.”

» S obzirom na to da ZPPPA iz ovla$éenja na preduzimanje ,,potrazenih® radnji izu-
zima ,,ogranicenja kretanja“ (Cl. 135, st. 3. ZPPPA), Poreska policija ne bi mogla, u smislu
ZKP, da: za neophodno potrebno vreme, a najduze do osam Casova, ograni¢i kretanje na
odredenom prostoru, niti da zaustavi prevozna sredstva (¢l. 286, st. 2. ZKP); preduzima
,.druge potrebne mere i radnje* koje bi predstavljale ogranicavanje kretanja (¢l. 286, st. 2.
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Postupaju¢i kao policija u predistraznom postupku, odnosno organ
postupka u smislu ZKP (¢l. 2, st. 1, t. 14. 1 15. ZKP), Poreska policija predu-
zima ,,potrazene‘ radnje u vezi s poreskim krivicnim delima od saznanja da je
kriviéno delo ucinjeno, pa do pokretanja kriviénog postupka. Za preduzima-
nje mera i radnji iz ¢l. 286. ZKP potrebno je da postoje osnovi sumnje da je
ucinjeno delo za koje se goni ex officio (Cl. 286, st. 1) — Sto ZPPPA u ¢l. 135,
st. 3. propusta da propiSe u pogledu ,,potrazenih® radnji (dok za dokazne radnje
to izriCito ¢ini u narednom stavu). Iz toga bi se moglo zakljuciti da je Poreska
policija ovlas¢ena da preduzima ,,potrazene* radnje u cilju otkrivanja poreskih
krivi¢nih dela i izvrSilaca i pre postojanja osnova sumnje, no, pitanje je da li
je to bila intencija zakonopisca ili se radi o propustu. Osim toga, prema ZKP
policija je ovlas¢ena da te mere i radnje preduzima u cilju ispunjenja duznosti
(¢l. 286, st. 1) — ZPPA za Poresku policiju predvida samo da je ovlaséena (ne i
duzna) na preduzimanje radnji.

Iz svega navedenog, usled nedovoljne recitosti zakonopisca, ostaje
nejasno koja je bila njegova namera o ovim itekako vaznim pitanjima, odno-
sno koje to ,,potrazene” radnje i u skladu sa kojim zakonom je Poreska policija
radi otkrivanja poreskih kriviénih dela i ucinilaca ovlaséena da preduzima u
smislu ¢l. 135, st. 3. ZPPPA.

Pored toga Sto se takvom nedore¢enoséu Poreskoj policiji daju neo-
dredena ovlas¢enja, vazno je napomenuti da ovaj zakon kao posebni poreski
prekrsaj propisuje nepostupanje po zahtevu Poreske policije u toku postupka
iz ¢l. 135, st. 3. ZPPPA. Imajuéi u vidu sve rec¢eno, a narocito da nije sasvim
jasno 1 precizno propisano §ta je to Sto Poreska policija uopste moze da radi i s
tim u vezi zahteva, nesporno je stvorena jedna situacija pravne neizvesnosti u
preduzimanju ,,potrazenih* radnji, a koju bi trebalo otkloniti izmenama zakona.

Dokazne radnje

Prvobitno je Poreska policija bila ovlaséena jedino da preduzme dokaznu
radnju saslusanje okrivljenog, tj. mogla je da pozove i saslusa osumnjicenog.
ZID ZPPPA 2005. daje Poreskoj policiji Sira ovla§¢enja propisujuci da moze,
u skladu s odredbama zakona kojim se ureduje krivi¢ni postupak (prethodno
je samo stajalo u skladu sa zakonom), ne samo da poziva i sasluSava osumnji-
¢enog, nego i da pre pokretanja krivicnog postupka izvrsi pretresanje stana,
poslovnih ili drugih prostorija, prevoznih sredstava i lica kada postoje osnovi
sumnje da je izvrSeno poresko krivicno delo, i da prinudno oduzme predmeta

ZKP); prinudno dovede lice pozvano na informativni razgovor a koje se nije odazvalo na
poziv (€l. 288); odredi zadrzavanje na mestu izvrSenja krivicnog dela (¢l. 290 ZKP); hapsi
(¢l. 291); odredi zadrzavanje osumnji¢enog (¢l. 294).
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koji mogu posluziti kao dokaz u krivicnom postupku za poreska kriviéna
dela. Ova ovlas¢enja prvobitno nije mogla da vrs$i samostalno, ve¢ u saradnji
sa policijom, a od izmena 2015. ih preduzima ili samostalno ili u saradnji sa
Ministarstvom unutrasnjih poslova.

Vazeci zakon ovlascuje Poresku policiju na preduzimanje tih nekoliko
dokaznih radnji u predistraznom postupku, jasno upucujuci na zakon kojim
se ureduje krivicni postupak (¢l. 135, st. 4. ZPPPA). S obzirom na to da je
taksativno nabrojao dokazne radnje koje Poreska policija moze da predu-
zme, Poreska policija nije ovlas¢ena da preduzima druge dokazne radnje, koje
inace preduzima policija u predistraznom postupku. Upuéivanje u ZPPPA na
odredbe zakona o krivicnom postupku ne bi se moglo smatrati (dovoljnim i
valjanim) pravnim osnovom da Poreska policija vr$i uvidaj, ili preduzme tajni
nadzor komunikacija, i dr. — ovo upucivanje znaci samo da prilikom preduzi-
manja izric¢ito dozvoljenih dokaznih radnji Poreska policija postupa u skladu
s relevantnim odredbama ZKP.

S tim u vezi je vazno istaknuti da se na Poresku policiju, koja postupa
kao organ unutrasnjih poslova u predistraznom postupku za poreska krivicna
dela, primenjuje 1 ¢l. 287. ZKP, pa se dokazi do kojih je dosla, preduzima-
njem dokaznih radnji koje je ovla$¢ena da preduzme, mogu koristiti kao dokaz
u krivicnom postupku, pod uslovom da su one sprovedene u skladu ZKP. U
suprotnom, vazilo bi pravilo iz €l. 16, st. 1. ZKP, odnosno dokazi koje bi
Poreska policija pribavila postupajuci suprotno ZKP bili bi nezakoniti dokazi.
O nezakonitim dokazima bi se radilo i ako bi Poreska policija dosla do njih
suprotno pravilima propisanim u ZPPPA, pa i ako bi preduzimala dokazne
radnje koje nije ovim zakonom ovla$¢ena da preduzme. Takvi dokazi se ne bi
mogli koristiti u kriviénom postupku i na njima se ne bi mogle zasnivati sudske
odluke (¢l. 84. ZKP). 1z tog razloga bi promisljenom zakonskom intervencijom
trebalo precizirati ovlaséenja Poreske policije na preduzimanje dokaznih radnji.

SasluSanje osumnjicenog

Policija u predistraznom postupku moze da poziva gradane radi priku-
pljanja obavestenja, a tom prilikom ih ne saslusava u svojstvu okrivljenog niti
ispituje u svojstvu svedoka ili veStaka, osim u slucaju iz ¢l. 289. ZKP (¢l. 288,
st. 1. 1 2. ZKP). Poreska policija bi, na osnovu ¢l. 135, st. 3. ZPPPA, kao
vid ,,potrazenih® radnji, mogla da poziva gradane na informativni razgovor,
pa i osumnji¢enog, odnosno lice za koje postoje osnovi sumnje da je ucinilo
poresko kriviéno delo. Dodatno, zakonodavac je Poreskoj policiji i izri¢ito dao
ovlaséenje da osumnjicenog pozove i saslusa (¢l. 135, st. 4. ZPPPA), §to ¢ini
upravo u skladu sa ¢l. 289. ZKP. Naime, lice za koje postoje osnovi sumnje
da je ucinilac poreskog krivicnog dela ili prema kome preduzima radnje u
predistraznom postupku, Poreska policija moze pozvati samo u svojstvu
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osumnji¢enog, a u pozivu ga mora upozoriti da ima pravo da uzme branioca
(¢l. 289, st. 1. ZKP). Ako bi Poreska policija u toku prikupljanja obavestenja
od gradanina, koga nije pozvala u svojstvu osumnji¢enog, ocenila da se to lice
moze smatrati osumnji¢enim za poresko krivicno delo, bila bi duzna da ga
odmah pouci o njegovim pravima iz ¢l. 68, st. 1, t. 1.1 2. ZKP, kao i pravu
da uzme branioca koji ¢e prisustvovati saslusanju (¢l. 289, st. 2. ZKP). U oba
slucaja bi Poreska policija bila duzna da bez odlaganja obavesti nadleznog
javnog tuzioca, koji moze sam da obavi sasluSanje osumnji¢enog, da prisu-
stvuje saslusanju ili da saslusanje poveri Poreskoj policiji (¢I. 289, st. 3. ZKP).

Dok izvornim tekstom zakona Poreska policija nije bila ovlas¢ena da
osumnji¢enog prinudno dovede, od ZID ZPPPA 2005. dobija i tu moguc-
nost. Ovlas¢enje prinudnog dovodenja bi zbog reci ,,ukljucujuci* u ¢l. 135,
st. 4. ZPPPA, a i teleoloski tumaceno, trebalo shvatiti isklju¢ivo u vezi s pozi-
vanjem osumnji¢enog u tom svojstvu u smislu ¢l. 288. 1 289. ZKP, aneiu
smislu ¢l. 196, st. 2. ZKP. Naime, ukoliko poziva osumnji¢enog, pa se on na
uredan poziv ne odazove, Poreska policija bi ga mogla prinudno dovesti, ali
samo ukoliko je on u pozivu bio na to upozoren. Kao §to je u prethodnom
podnaslovu pokazano, Poreska policija van ove situacije nije ovlaséena da
ogranicava slobodu kretanja. Osumnji¢enog koji je pozvan u tom svojstvu i
gradanina za koga se tokom informativnog razgovora proceni da se smatra
osumnji¢enim Poreska policija ne moze zadrzati radi sasluSanja — to bi mogao
da ucini samo javni tuzilac, u skladu sa ¢l. 294. ZKP.

Ako bi osumnji¢eni pristao da da iskaz, Poreska policija bi mogla
da ga saslusa, postupaju¢i u skladu s odredbama o saslusanju okrivljenog
(¢l. 85-90. ZKP), a zapisnik o sasluSanju bi se mogao koristiti kao dokaz u kri-
vicnom postupku. No, ZKP postavlja jasan uslov za saslusanje osumnji¢enog
u policiji, Sto vazi i za Poresku policiju, a to je da je osumnjiceni i pristanak
da bude saslusan i iskaz tokom saslusanja dao u prisustvu branioca (¢l. 289,
st. 4. ZKP). U suprotnom, zapisnik bi se morao izdvojiti iz spisa predmeta
(¢l. 237. ZKP).

U vezi sa sasluSanjem, osumnjiceni za poreska krivicna dela mora da
ima branioca u sluc¢ajevima obavezne odbrane: od prvog saslusanja — ako
se postupak vodi zbog krivicnog dela za koje je propisana kazna zatvora od
osam godina ili teza kazna, odnosno od lisenja slobode — ako je zadrzan (¢l. 74,
t. 2.1 3. ZKP). Ukoliko ga osumnji¢eni sam ne obezbedi, postavlja mu se bra-
nilac po sluzbenoj duznosti (¢l. 76, st. 1. ZKP). ZPPPA od 2022. predvida da
osumnji¢enom, koji nije sam obezbedio branioca, PU — Poreska policija posta-
vlja branioca po sluzbenoj duznosti, ako se radi o poreskom kriviénom delu za
koje je propisana kazna zatvora od osam godina ili teza kazna (¢l. 16a, st. 1).%

30 0d svih poreskih krivi¢nih dela iz ZPPPA, ova odredba bi se primenjivala samo
za krivi¢no delo poreska prevara u vezi sa porezom na dodatu vrednost, i to samo u sluc¢aju
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Pomenuta situacija odgovara slucaju obavezne odbrane iz ¢l. 74, t. 2. ZKP, s
tim da se, s obzirom na ¢l. 3, st. 1. ZPPPA, primenjuju pravila iz ovog zakona,
a ne pravilo iz ZKP da branioca postavlja javni tuzilac (¢l. 76, st. 1. ZKP).
Ukoliko se predistrazni postupak vodi za laksa krivicna dela (za koja je propi-
sana novc¢ana kazna ili kazna zatvora do osam godina — a to je vec¢ina poreskih
kriviénih dela), ¢l. 16a. ZPPPA se ne primenjuje: osumnji¢enom bi branioca po
sluzbenoj duznosti jedino mogao da postavi javni tuzilac, ukoliko mu je odre-
dio zadrzavanje radi saslusanja (¢l. 294. ZKP).

Deo odredbe ¢l. 16a, st. 1. ZPPPA, po kojoj Poreska policija postavlja
branioca ,,prilikom saslu§anja“ je problemati¢an. Prostim jezickim tumace-
njem ovog dela odredbe dolazi se do toga da se sa saslusanjem ve¢ zapocelo i
da ono traje, pa se tokom saslusanja branilac postavlja u slucaju da ga osumnji-
¢eni nije sam obezbedio — §to bi bilo u suprotnostima s navedenim pravilima
ZKP i pravima okrivljenog, ali i pravima branioca (recimo, prava da nepo-
sredno pre prvog sasluSanja osumnji¢enog procitaju krivi¢nu prijavu, zapisnik
o uvidaju i nalaz i miS$ljenje veStaka). Takode, nejasno je kako bi se moglo
smatrati da je ispunjen uslov da se zapisnik o sasluSanju osumnji¢enog moze
koristiti kao dokaz — da osumnjiceni svoj pristanak (Sto prethodi sasluSanju)
1 svoj iskaz da u prisustvu branioca — kada se prema ZPPPA branilac posta-
vlja ,,prilikom®, a ne pre saslusanja. U tom delu je neophodno preciziranje
zakonske odredbe radi usaglasavanja sa ZKP, tim pre §to je i propisano da se
branilac postavlja ,,u skladu sa zakonikom kojim je ureden krivicni postupak”.

Pretresanje

Ukoliko se deo ,,u skladu sa zakonom* iz ¢l. 135, st. 3. ZPPPA odnosi na
ZKP, Poreska policija moze da preduzima mere i radnje koje je policija ovla-
S¢ena da preduzme u predistraznom postupku (¢l. 286. ZKP). No, ne samo da
bi Poreska policija mogla da izvrsi potreban pregled prevoznih sredstava, put-
nika i prtljaga, kao i da u prisustvu odgovornog lica pregleda odredene objekte
1 prostorije drzavnih organa, preduzeca, radnji i drugih pravnih lica, te ostvari
uvid u njihovu dokumentaciju i da je, po potrebi, oduzme, nego je ovlaséena i
da preduzme pretresanje. Naime, ukoliko postoje osnovi sumnje da je izvrSeno
poresko kriviéno delo, Poreska policija moze, pre nego $to bude pokrenut
krivi¢ni postupak, dakle, ne i nakon tog momenta, da izvr$i pretresanje stana,

da iznos povracaja ili poreskog kredita, odnosno iznos poreza Cije se pla¢anje izbegava
prelazi 15 miliona dinara (¢l. 173a, st. 1. i 2. u vezi sa st. 4). Od drugih poreskih krivi¢-
nih dela, odredba bi bila relevantna u postupku za kriviéna dela: poreske utaje, u slucaju
da iznos obaveze Cije se placanje izbegava prelazi petnaest miliona dinara (¢l. 225, st. 1.
u vezi sa st. 3. KZ); i neuplacivanje poreza po odbitku, u slu¢aju da iznos obracunatog, a ne-
uplacenog poreza, odnosno doprinosa prelazi sedam miliona i petsto hiljada dinara (¢l. 226,
st. 1. u vezi sa st. 3. KZ).
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poslovnih ili drugih prostorija, prevoznih sredstava i lica, §to ¢ini u skladu
s odredbama zakona kojim se ureduje krivi¢ni postupak (¢l. 135, st. 4. ZPPPA).
Iz ove odredbe proizlazi da Poreska policija moze da pretresa samo prosto-
rije, prevozna sredstva i lica, ali ne 1 uredaje za automatsku obradu podataka
i opreme na kojoj se Cuvaju ili se mogu cuvati elektronski zapisi u smislu
¢l. 152, st. 3. ZKP.

Kako ZPPPA jasno upucuje na ZKP, da bi se pristupilo pretresanju mora
biti ispunjen materijalni uslov, a to je postojanje verovatnoce da ¢e se pretresa-
njem pronaci okrivljeni, tragovi krivicnog dela ili predmeti vazni za postupak
za poresko kriviéno delo (Gl. 152, st. 1. ZKP). Sto se ti¢e formalnog uslova,
zahtev za postojanjem naredba suda ZPPPA ureduje razli¢ito u zavisnosti od
toga $ta je predmet pretresanja.

Naime, ¢l. 135, st. 4. ZPPPA izri¢ito propisuje da se pretresanje stana
i drugih prostorija moZe vrsiti samo na osnovu naredbe suda i uz prisu-
stvo dva svedoka, iz Cega proizlazi sledece: a) stan 1 druge prostorije (pa i
poslovne) mogu se pretresati iskljuc¢ivo ukoliko postoji naredba suda, pod
pretpostavkama i po postupku u smislu ¢l. 155-157. ZKP, ali ne bez prisu-
stva svedoka u smislu ¢l. 156, st. 7. u vezi sa st. 3. ZKP; b) na postupanje
Poreske policije se ne primenjuje ¢l. 158. ZKP, koji propisuje slucajeve u
kojima policija moZze izuzetno bez naredbe suda da ude u stan i druge prosto-
rije 1 bez prisustva svedoka preduzme pretresanje stana i drugih prostorija ili
lica koja se tu zateknu (npr. uz saglasnost drzaoca).

Sto se ti¢e prevoznih sredstava i lica, kako ZPPPA ne propisuje izri¢ito
da se pretresanje moze vrsiti samo na osnovu naredbe suda i uz prisustvo dva
svedoka, primenjuju se pravila iz ZKP pa bi Poreska policija mogla da izvrsi
pretresanje za koje postoji naredba i bez prisustva svedoka u smislu ¢l. 156,
st. 7. u vezi sa st. 3. Medutim, pretresanje lica bez naredbe suda i bez pri-
sustva svedoka Poreska policija ne bi mogla da preduzme u smislu ¢l. 159.
ZKP, s obzirom na to da Poreska policija niti ima ovlas¢enje da lisava okri-
vljenog slobode, niti da izvrSava naredbu za dovodenje.

Privremeno oduzimanje predmeta

U slucaju postojanja osnova sumnje da je izvrSeno poresko krivicno
delo Poreska policija je ovlas¢ena, pre pokretanja Kkrivicnog postupka, da
izvr$i privremeno oduzimanje predmeta koji mogu posluziti kao dokaz u kri-
vicnom postupku za to delo (¢l. 135, st. 4. ZPPPA), §to ¢ini u skladu sa ZKP.
Nakon pokretanja postupka, Poreska policija vise nema ta ovlascenja. lako
ZPPPA upucuje na ZKP, imajuc¢i u vidu ¢l. 3, st. 1. ZPPPA, Poreska policija
ne bi mogla da privremeno oduzme predmete koji se po Krivicnom zako-
niku moraju oduzeti, u smislu ¢l. 147, st. 1. ZKP, nego samo predmete koji
mogu posluziti kao dokaz u krivicnom postupku, i to isklju¢ivo predmete s
dokaznim potencijalom u postupku za poreska krivi¢na dela. U predmete koje
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moze oduzeti Poreska policija spadaju i uredaji za automatsku obradu poda-
taka i oprema na kojoj se ¢uvaju ili se mogu Cuvati elektronski zapisi, u smislu
¢l. 147, st. 3. ZKP. Odredba ¢l. 147, st. 2, po kojoj se mogu privremeno odu-
zeti sredstava koja su predmet sumnjive transakcije, ne bi se mogla primeniti,
s obzirom na to da provera ra¢una i sumnjivih transakcija (¢l. 143—-146. ZKP)
nije medu dokaznim radnjama koje je Poreska policija ovlaséena da preduzme.

Pored toga, bududi da se na pretresanje koje preduzima Poreska policija
primenjuje i ¢l. 153. ZKP, ovla$¢ena je i da privremeno oduzima predmete i
isprave pronadene prilikom pretresanja, a koji su u vezi sa svrhom pretresanja.
Ako bi se tom prilikom pronasli predmeti koji nisu u vezi s poreskim krivicnim
delom zbog koga je pretresanje preduzeto, ali ukazuju na drugo krivi¢no delo
za koje se goni po sluzbenoj duznosti, Poreska policija bi mogla privremeno
da oduzme samo one predmete koji ukazuju na neko drugo poresko krivicno
delo — ne, i1 ukoliko bi predmeti ukazivali na krivi¢no delo koje nije poresko
krivi¢no delo.

Prijavljivanje poreskog krivi¢nog dela

Cl. 137. ZPPPA predvida da Poreska policija sastavlja kriviénu prijavu
,»na osnovu prikupljenih obavestenja“ i da u njoj navodi ,,dokaze za koje je
saznala prilikom prikupljanja obavestenja u skladu sa ovlas¢enjima iz ¢l. 135,
st. 3. 1 4. ovog zakona, ukljucujuéi i Cinjenice i dokaze iz izveStaja poreskog
inspektora iz ¢l. 136, st. 1. ovog zakona® (¢l. 137, st. 1).3!

Kriviénu prijavu Poreska policija podnosi javnom tuziocu, prema ops$tim
pravilima za utvrdivanje stvarne i mesne nadleznosti.*?

U vezi s otkrivanjem poreskih krivi¢nih dela vazno je istaknuti i pita-
nje nadleznosti javnog tuZilastva. Poreska krivicna dela nisu u Strategiji
istraga finansijskog kriminala 2015. bila svrstana u registar krivicnih dela

31U izvornom tekstu ¢l. 135, st. 1. iz 2002. bilo je predvideno da Poreska policija
prikuplja obavestenja — ne i dokaze — a da, ukoliko tom prilikom ,,sazna“ za neke dokaze,
njih navodi u prijavi. Ova formulacija je nastala po uzoru na tekst tada vazeceg ZKP, koji
se odnosi na obavestenja prikupljena od gradana tokom informativnog razgovora. Zakon-
skom intervencijom 2018. posle reci ,,prilikom prikupljanja obavestenja“ dodate su i reci
,,u skladu sa ovlas¢enjima iz ¢l. 135, st. 3. i 4. ovog zakona“. Radi se ovlas¢enjima na
preduzimanje ,,potrazenih® i pojedenih dokaznih radnji, a koja su Poreskoj policiji data jo§
2005. godine. Ishod je da ovaj stav, jo$ uvek vazeceg ZPPPA sadrzi nelogi¢nost: proizlazi
da Poreska policija samo prikuplja obavestenja, ne i dokaze, a da, ukoliko tom prilikom
»sazna“ za neke dokaze, njih navodi u prijavi — medutim, ne samo da prikuplja obavestenja
preduzimanjem ,,potrazenih®, nego i preduzima pojedine dokazne radnje, ¢iji rezultat je do-
kaz. 1z tog razloga je potrebno precizirati ovu odredbu ZPPPA, u smislu da Poreska policija
sastavlja kriviénu prijavu na osnovu prikupljenih obavestenja i dokaza.

32 Tako je u vecini drzava ¢lanica EU, v.: Thirion, E., Scherrer, A. (2017). Member
States’ capacity to fight tax crimes: Ex-post impact assessment, 49—-50.
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protiv privrede i protiv sluzbene duznosti, koja bi se smatrala kriviénim delima
finansijskog kriminala, i koja bi bila u nadleznosti posebnih odeljenja u visim
javnim tuzilastvima i sudovima, iz razloga Sto se smatralo da kao laksa kri-
vicna dela protiv privrede treba da budu ostavljena u nadleznosti osnovnih
javnih tuzilastava i sudova, usled ¢ega su izostavljena iz kataloga krivicnih
dela na koje se primenjuje Zakon o organizaciji i nadleznosti drzavnih organa
u suzbijanju organizovanog kriminala, terorizma i korupcije. Drugim re¢ima,
poreska krivicna dela ne smatraju se koruptivnim delima niti delima organizo-
vanog kriminala, bez obzira na moguce, itekako Stetne posledice po Republiku
Srbiju u konkretnim sluc¢ajevima. Od posebnog znacaja za otkrivanje poreskih
krivi¢nih dela i ucinilaca bila bi intervencija i u ovom zakonu, tako §to bi se
makar kriviécno delo poreske utaje (¢l. 225, st. 2. 1 3. KZ) uvrstilo medu kri-
vicna dela protiv privrede na koje se ovaj zakon primenjuje (Cl. 2, t. 4), i time
bilo u nadleznosti posebnih odeljenja visih javnih tuzilastava i visih sudova
za suzbijanje korupcije, odnosno Javnog tuzilastva za organizovani kriminal i
viSeg suda pred kojim postupa u smislu ¢l. 3. tog zakona.

Uz krivi¢nu prijavu Poreska policija javnom tuziocu dostavlja i doku-
mentaciju, pribavljene izvestaje, izjave i druge materijale relevantne za
uspesno vodenje kriviénog postupka (¢l. 137, st. 1. 1 4. ZPPPA). S obzirom
na to da postupa kao policija u predistraznom postupku za poreska krivi¢na
dela, Poreska policija bi trebalo da uz krivi¢nu prijavu dostavi i predmete koje
je privremeno oduzela, spise o preduzetim merama i radnjama, kao i sluzbene
beleske, u smislu ¢l. 288, st. 9. ZKP. Takode, Poreska policija ne bi trebalo
da u kriviénu prijavu unosi sadrzinu izjava koje su pojedini gradani dali pri-
likom prikupljanja obavestenja, osim iskaza koji je osumnji¢eni dao prilikom
saslusanja (Cl. 288, st. 8. ZKP). I ova pitanja bi trebalo na odgovarajuci nacin
urediti u ZPPPA.

Javni tuzilac, kao rukovodilac predistraznog postupka, postupa po krivic-
noj prijavi, pa i po prijavi Poreske policije o poreskom krivicnom delu, u skladu
s pravilima utvrdenim u ZKP,* a ako odbaci krivi¢nu prijavu koju je podnela
Poreska policija, obavesStava je o donoSenju reSenja, kao i o razlozima za to,
radilo se o poreskim ili o drugim krivicnim delima (v.: ¢l. 284, st. 2. ZKP).

U situaciji u kojoj Poreska policija, nakon S$to je podnela krivi¢nu pri-
javu, ,,sazna za nove C¢injenice, dokaze ili tragove krivicnog dela“, nastupa
njena duznost ,,da prikupi potrebna obavestenja“ i izvestaj o tome, kao dopunu
kriviéne prijave, dostavi javnom tuziocu (¢l. 137 st. 5 ZPPPA, §to odgovara
¢l. 288, st. 10. ZKP). Ova duznost bi postojala samo ukoliko bi naknadno

3 Izvorno je ZPPPA uredivao i postupak po kriviénoj prijavi, pa je bilo propisano da
je drzavni tuzilac duzan da je uzme u razmatranje u roku od tri dana od dana prijema, kao i
da o odluci po krivi¢noj prijavi obavesti rukovodioca Poreske policije u roku od osam dana
od dana donosSenja odluke. No, ovaj ¢lan je brisan 2014. godine.
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saznala za nove Cinjenice, dokaze ili tragove poreskog, ne i nekog drugog
krivicnog dela. U tom drugom slucaju podnosila bi krivicnu prijavu prema
pravilima iz ¢l. 280. ZKP.

Ako Poreska policija prilikom preduzimanja ,,potrazenih radnji* utvrdi
da ,,u radnjama lica nema elemenata poreskog krivicnog dela, ve¢ one predsta-
vljaju druga kaznjiva dela” — podnosi odgovarajuéu prijavu nadleznom organu
(CL. 139, st. 1. ZPPPA).** U slucaju da je Poreska policija postupala povodom
izvestaja poreskog inspektora, pa utvrdi da ¢injenice i okolnosti, do kojih je
dosao tokom poreske kontrole, ipak ne ukazuju na postojanje osnova sumnje
da je izvrSeno poresko kriviéno delo (usled ¢ega nema uslova za podnosSenje
krivi¢ne prijave), zakon propisuje da inspektor Poreske policije o tome oba-
vestava nadleznog rukovodioca Poreske uprave radi podnosSenja zahteva za
pokretanje prekrsajnog postupka (¢l. 137, st. 3. ZPPPA). Medutim, ukoliko bi
Poreska policija utvrdila da u radnjama ima elemenata drugog, a ne poreskog
kriviénog dela, duznost podnoSenja krivi¢ne prijave nadleznom javnom tuzi-
ocu postoji prema opsStim procesnim pravilima (¢l. 280. ZKP). Konacno, ako
Poreska policija prilikom preduzimanja ,,potrazenih radnji* utvrdi €injenice
i dokaze od znacaja za visinu poreske obaveze, dostavlja ih organizacionom
delu Poreske uprave nadleznom za poslove kontrole (¢l. 139, st. 2. ZPPPA).*

KORAK NAPRED?

U Srbiji je od 2015. u toku reforma administrativnog poreskog
sistema u cilju stvaranja modernog, efikasnog i ekonomic¢nog sistema. Ovaj
proces zapocet je donoSenjem Programa transformacije Poreske uprave za
period 2015-2020, koji je dopunjen Akcionim planom za period 2018-2023.
U tom Programu je kao jedna od oblasti reforme bilo predvideno i unaprede-
nje funckije za poreske istrage, a kroz predlog neophodnih izmena i dopuna
ZPPPA 1 ZKP, kako bi se prosirila ovlaséenja i nadleZnosti za poreske istrage.
Medu aktivnostima za realizaciju Programa transformacije Poreske uprave za
period 2021-2025. su i one koje se odnose na otkrivanje poreskih krivicnih
dela, odnosno na Poresku policiju. Transformacija sistema poreske administra-
cije u tom pravcu je bila zamisljena kroz postizanje tri cilja do 2025:

3* Tzvorno je u ZPPPA bilo propisano da je taj nadlezni organ, kome je podneta od-
govarajuca prijava, duzan da je uzme u razmatranje u roku od tri dana od dana prijema, kao
i da o ishodu postupka po prijavi obavesti rukovodioca Poreske policije u roku od osam
dana od dana donosenja odluke povodom prijave, ali su ove odredbe brisane 2014. godine.

33 Do 2024. Poreska policija je ¢injenice i dokaze dostavljala organizacionom delu
Poreske uprave gde je poreski obveznik registrovan.
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1) Efikasno obavljanje osnovnih funkcija Poreske policije, kroz unapre-
denje poslovnih procesa vezanih za operativni rad i razvoj novog procesa rada
koji se zasniva na operativnoj analitici (identifikovanje, utvrdivanje i rangira-
nje rizika) 1 obavestajnom istrazivanju (sistem medusobno povezanih radnji
inspektora Poreske policije, usmerenih ka sistematskom prikupljanju podataka,
informacija i saznanja o konkretnim poreskim krivi¢nim delima, u¢iniocima,
organizovanoj kriminalnoj grupi, bezbednosno interesantnom poreskom obve-
zniku ili bezbednosno poreskoj pojavi i sl.).

No, da bi se ovaj cilj mogao ostvariti nije bilo dovoljno samo da se
razviju nove metodologije rada, kako je navedeno u Programu, nego je bilo
neophodno stvoriti u ZPPPA odgovarajuli pravni osnov, koji bi sadrzao pre-
cizno normirano ovlas¢enje za preduzimanje takvih aktivnosti operativne
analitike 1 obavesStajnog istrazivanja Poreske policije, odnosno propisao
uslove, nacin i eventualna ograniCenja takvih mera i radnji, a potom ova pita-
nja i blize urediti podzakonskim aktom — §to je izostalo.

2) Efikasno suzbijanje dela slozene poreske utaje i organizovanog
finansijskog kriminala u nadleznosti Poreske policije, kroz izmene zakona,
pre svega ZKP, kako bi se omogucilo da se pojedine posebne dokazne radnje
mogu odrediti i u odnosu na krivicno delo poreske utaje (i to, tajni nadzor
komunikacije, tajno pracenje i snimanje, racunarsko pretrazivanje podataka i
simulovani poslovi).

Do planiranih zakonodavnih intervencija nije doslo. Pored njih, osim u
ZKP bilo je potrebno planirati izmene i u ZPPPA, kako bi se u ¢l. 135, st. 4.
Poreskoj policiji dalo izri¢ito ovlaséenje za preduzimanje posebnih dokaznih
radnji.’¢ Takode, u pogledu opstih dokaznih radnji koje su izostale iz kor-
pusa ovlaséenja Poreske policije — recimo, pretresanje uredaja za automatsku
obradu podataka i uredaja i opreme na kojoj se ¢uvaju ili se mogu cuvati elek-
tronski zapisi, izmene bi bile itekako smislene.?’

3) Razvijeni informacioni sistem Poreske policije, kao deo integrisanog
informacionog sistema Poreske uprave, kroz razvoj softvera za izradu sveobu-
hvatnog profila i automatizovano izraCunavanje zbirnog indikatora rizika za
poreskog obveznika, kao i integrisanje Poreske policije sa svim funkcionalno-
stima Poreske uprave.

Medutim, razvoj takvog informacionog sistema nuzno zahteva odgova-
rajuce izmene u ZPPPA, kojima bi bio stvoren pravni osnov za takvu obradu

36 Ovlaséenje za tajni nadzor komunikacije i tajno pracenje i snimanje postoji u ne-
malom broju drzava (OECD, 2021, 33, 37), a pored njih korisno bi bilo razmotriti i angazo-
vanje prikrivenog islednika (OECD, 2017, 36; OECD, 2021, 38)

3T OECD. (2021). Fighting Tax Crime — The Ten Global Principles, Second Edition.
Dostupno na: https://www.oecd.org/en/publications/fighting-tax-crime-the-ten-global-prin-
ciples-second-edition 006a6512-en.html (pristupljeno: 7. jul 2025), 33-35.
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podataka, uz prethodno uzimanje u obzir svih relevantnih odredaba Zakona
o zastiti podataka o li¢nosti, kako o opStem rezimu, tako i o rezimu obrade
podataka koju vrSe nadlezni organi u posebne svrhe (u koje spada i Poreska
policija), a narocito u pogledu nacela obrade podataka, prava lica, pravila o
profilisanju, prethodnoj proceni uticaja na zastitu podataka o li¢nosti, itd.

lako javnosti nisu dostupni izvestaji o realizaciji programa transfor-
macije za prethodne periode, prostom analizom propisa moze se uociti da je
prava reforma izostala,*® jer nova ovlas¢enja nisu data Poreskoj policiji jos$
od 2005. godine. U susret buduéoj, temeljnoj reformi, a radi stvaranja prav-
nih, strateskih, administrativnih i operativnih uslova za suzbijanje poreskih
kriviénih dela, bilo bi viSe nego nuzno pazljivo razmotriti primere dobre
prakse sadrzane u dokumentima OECD-a. Prvi korak bi bila sveobuhvatna
procena rizika, pretnji i ranjivosti, na osnovu koje bi se izradila strategija,
kao planski dokument.* U strategiji bi se, izmedu ostalog, predvideli zakono-
davni koraci ka adekvatnom normiranju ovlas¢enja Poreske policije, buduci
da pored ,,poreskog morala“,** nereagovanje, odnosno neodgovarajuce reago-
vanje drzave u pravcu suzbijanja poreskog kriminala posledi¢no i dugotrajno
utice na stabilnost i razvoj njenog finansijskog i ekonomskog sistema.*!

ZAKLJUCNA RAZMATRANJA

Za otkrivanje poreskih krivicnih dela postupanje poreskog inspektora u
toku poreske kontrole u cilju utvrdivanja ¢injenica je veoma znacajno, jer
se upravo tom prilikom moze pojaviti sumnja da je izvrSeno delo, a saznanja
inspektora i dokazi koje je prikupio ne samo da se dostavljaju kroz izvestaj
Poreskoj policiji, nego imaju i dokazni potencijal i znacaj za eventualni kri-
viéni postupak.

Poreski inspektori u postupku poreske kontrole imaju Sirok spektar ovla-
S¢enja, kako na osnovu ZPPPA, tako i na osnovu ZIN. Sam ZPPPA detaljno

3% O potrebi reformisanja nadleznih organa, v.: Gottschalk, P. (2024). Investigating
and prosecuting white-collar and corporate crime: Challenges and barriers for national poli-
ce agencies. Journal of Economic Criminology, 3, 3—4.

3 Chiarini, B., Marzano, E. (2019). A strategic approach for the crime of tax evasi-
on. Journal of Financial Crime, 26(2), 473.

40 Allam, A., Moussa, T., Abdelhady, M., Yamen, A. (2023). National culture and
tax evasion: The role of the institutional environment quality. Journal of International Ac-
counting, Auditing and Taxation, 52, 6.

4 Allam, A., Abou-El-Sood, H., Elmarzouky, M., Yamen, A. (2024). Financial de-
velopment and tax evasion: International evidence from OECD and non-OECD countries.
Journal of International Accounting, Auditing and Taxation, 57.
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ureduje njihovo postupanje, dajué¢i im dobar deo ovlas¢enja koja prepoznaje
OECD u vodi¢ima. Ipak, u zakonu nije ispostovan Princip 10: Zastita prava
okrivljenog, koji je od posebnog znacaja za model u kom se u okviru jedne
organizacije vodi administrativni postupak i predistrazni postupak, kakav je
zastupljen kod nas. Takav propust moze da ima negativan uticaj na prava
okrivljenog, ali 1 na eventualni kriviéni postupak. Naime, izveStaj pore-
skog inspektora i prilozeni dokazi mo¢i ¢e se koristiti u krivicnom postupku
samo ukoliko se do njih doslo u svemu u skladu sa zakonom i Ustavom, ali
1 opSteprihvaéenim pravilima medunarodnog prava i potvrdenim medunarod-
nim ugovorima.

Sto se ti¢e Poreske policije, zakon je tokom godina sustinski promenio
njenu pocetnu poziciju kroz nekoliko intervencija (2005, 2014, 2015, 2018,
2024), ojacavsi ulogu u otkrivanju poreskih krivi¢nih dela i ucinilaca tih dela,
kroz dva vida intervencije: propisivanjem vise ovlascenja, s jedne strane, i
»osamostaljivanjem® u odnosu na policiju, s druge. Medutim, ni ovlas¢enja ni
razgrani¢enje sa policijom nisu adekvatno normirani.

Zakonopisac na prili¢no neprecizan nacin ureduje ovlaséenja Poreske
policije, pa nije do kraja jasno koje to ,,potrazene” radnje u cilju otkrivanja
poreskih krivi¢nih dela i1 uc¢inilaca moze da preduzme, postupajuci kao organ
unutrasnjih poslova u predistraznom postupku. Sto se tice dokaznih radnji,
Poreska policija ima manje ovlaséenja u poredenju sa policijom koja postupa
za druga, ne-poreska krivicna dela, odnosno nema sva ovlas¢enja prepoznata
u OECD vodicima, a koja su neophodna za efikasno suzbijanje ovog oblika
finansijskog kriminala.

Imajuéi u vidu da su ovlaséenja Poreske policije vezana iskljucivo za
poreska krivicna dela, a da ZPPPA pod poreskim krivicnim delima, pored
taksativno navedenih, podrazumeva i neka druga krivicna dela koja imaju
odredenu posledicu (i to ,,mogucu® posledicu), a koja su predvidena u drugom
zakonu, usled takve, nedovoljno precizne i neodredene odredbe, u praksi se
moze javiti svojevrsni sukob nadleznosti, odnosno problem u razgranicenju
postupanja Poreske policije u odnosu na policiju, Sto bi trebalo preduprediti
jasnijim zakonskim tekstom.

Uzimajuc¢i u obzir sve navedeno, bilo bi vise nego poZeljno ozbiljno se
pozabaviti polozajem Poreske policije, prate¢i medunarodne standarde. Odre-
dene zakonske intervencije su neophodne, pre svega u ZPPPA, ali i u drugim
propisima. U radu je na viSe mesta ukazano na nelogi¢nosti i nedoslednosti
postojeceg normativnog okvira za postupanje Poreske policije na otkrivanju
poreskih krivi¢nih dela i ucinilaca, a obrazlozena razmatranja mogu posluziti
kao solidna osnova za izmene odgovarajuéih zakonskih odredaba.
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The results of a comprehensive analysis clearly indicate the need to
improve the domestic legal framework, and the paper sets out cer-
tain de lege ferenda proposals for legislative intervention.

Keywords: tax crimes, Tax Administration, tax audit, Tax
Police

INTRODUCTORY REMARKS

In Serbia, the detection of tax crimes falls within the jurisdiction of the
Tax Administration, an administrative body within the Ministry of Finance
(hereinafter: MoF),! which was established under the Law on Tax Procedure
and Tax Administration (hereinafter: LTPA) (Art. 1). Within the MoF’s scope
of public-administration functions, the Tax Administration (hereinafter: TA)
not only conducts procedures for tax assessment, collection, and audit, but also
detects tax crimes® and tax misdemeanors, as well as their perpetrators (Art.

! The Tax Administration, as an administrative body within the Ministry of Finance,
performs professional and public-administration functions which, inter alia, relate to the
detection of tax crimes and their perpetrators (Art. 3, para. 2 of the Law on Ministries).
This solution does not deviate from the approach in EU Member States (Thirion, E., Scher-
rer, A. (2017). Member States' capacity to fight tax crimes: Ex-post impact assessment.
European Parliament, 31).

2 Tax crimes, within the meaning of this Law, are criminal offenses that “as a pos-
sible consequence have the complete or partial evasion of tax payment, the preparation or
submission of a forged document relevant to taxation, hindering the collection of taxes and
tax audits, the unlawful trade in excise goods, and other unlawful acts related to tax evasion
and aiding and abetting tax evasion,” and are established in the LTPA and in other laws
(Art. 135, para. 2 of the LTPA).

The LTPA initially prescribed five tax crimes: tax evasion, failure to pay withhold-
ing tax, preparation or submission of a forged document relevant to taxation, hindering
the collection of taxes and tax audits, and unlawful trade in excise goods (Arts. 172—176).
Over the years, the first two offenses were transferred from secondary criminal legislation
into primary criminal legislation, that is, their acts were defined as criminal offenses in
the Criminal Code within the group of offenses against the economy, while new criminal
offenses were added to the LTPA (Ili¢-Popov, G. (2016). Poreska krivi¢na dela u srpskom
poreskom zakonodavstvu. Nauka, bezbednost, policija, 21(1), 42). In Part Seven of the cur-
rent LTPA — “Penal Provisions,” Chapter One prescribes the following tax crimes: VAT
tax fraud (Art. 173a), hindering the collection of taxes and tax audits (Art. 175), unlawful
trade in fiscalization equipment (Art. 175a), unlawful trade in accounting and other soft-
ware (Art. 175b), unlawful trade in excise goods (Art. 176), and unlawful storage of goods
(Art. 176a).

Of the criminal offenses prescribed in the Criminal Code (hereinafter: CC), tax
crimes within the meaning of these criteria unquestionably include tax evasion (Art.
225), failure to pay withholding tax (Art. 226), and obstruction of supervision (Art. 237);
and, given the “possible consequence,” other criminal offenses against the economy (for
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11, para. 1 of the LTPA).? The TA performs tasks within its jurisdiction inde-
pendently throughout the entire territory of the Republic of Serbia (Art. 11,
para. 2 of the LTPA), through its organizational units (Art. 168, para. 1 of the
LTPA). For the purpose of detecting and reporting’ tax crimes and their perpe-
trators, the law provides for the establishment of a special organizational unit
within the TA, the Tax Police (Art. 161, para. 1 of the LTPA).’ Its tasks are
performed by Tax Police inspectors, authorized MoF officials, who take cer-
tain measures and actions to detect tax crimes and their perpetrators.$

The activities of the Tax Police are functionally linked to tax audits,’
since indications of unlawful conduct with elements of a criminal offense may
arise during a tax audit, and the tax inspector’s report, together with the evi-
dence collected, by its very nature constitutes the most common source of
information for the Tax Police.

In the following subheadings, this paper analyzes the statutory provisions
governing the powers of tax inspectors and Tax Police inspectors, viewed in
a broader national context, as well as in light of Principle 3: Adequate Inves-
tigative Powers, as set out in the OECD guides on combating tax crime.® The

example, unlawful trade) as well as certain other offenses (for example, forgery of a docu-
ment and special cases of forgery of a document) could also be considered.

3 1t is under the jurisdiction of the Tax Administration to: (1) detect tax crimes; (2)
detect perpetrators of tax crimes; and (3) take measures prescribed by law in connection
with the detection of tax crimes and their perpetrators (Art. 160, para. 5 of the LTPA).

4 Although the “reporting” of tax crimes and their perpetrators is not expressly listed
in Article 160 of the LTPA, which establishes the Tax Administration’s jurisdiction, report-
ing should be understood as one of the functions within the Tax Administration’s jurisdic-
tion, that is, as taking measures prescribed by law in connection with the detection of tax
crimes and their perpetrators, within the meaning of that provision.

5 The Tax Police Sector was established within the Headquarters of the Tax Admin-
istration. The competent authority of a local self-government unit does not have the rights
and obligations of the Tax Administration relating to the detection of tax crimes, nor to the
establishment of the Tax Police (Art. 2a, paras. 2, 3 and 6 of the LTPA).

¢ Since, with respect to the Tax Police’s powers to detect tax crimes and their per-
petrators, the LTPA refers to “the law,” that is, to “the law governing criminal procedure,”
certain provisions of the LTPA are, in this paper, correlated with the Law on Police (here-
inafter: LoP) and the Criminal Procedure Code (hereinafter: CPC).

" Previously, the LTPA treated actions aimed at detecting tax crimes as a form of
tax audit; in 2018, those actions were separated from the tax-audit framework.

8 The OECD guides set out ten principles for combating tax crime: Criminali-
zation of violations of tax law (Principle 1); An effective strategy to combat tax crime
(Principle 2); Adequate investigative powers (Principle 3); Effective powers for temporary
and permanent confiscation of assets (Principle 4); An organizational structure with clearly
defined responsibilities (Principle 5); Adequate resources for investigating tax crime (Prin-
ciple 6); Treating tax crimes as predicate offenses for money laundering (Principle 7); An
appropriate framework for domestic inter-agency cooperation (Principle 8); Availability of
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results of the analysis indicate that, within a strategic approach to combating
tax crime in Serbia, the existing legal framework governing the powers of the
Tax Police should be improved.’

FROM TAX AUDITS TO THE TAX POLICE

In the course of a tax audit, the tax inspector: a) verifies and determines
the legality and proper discharging of tax obligations, and b) verifies the accu-
racy and integrity of the data contained in the tax return, tax balance sheet,
accounting statements, and other records of the taxpayer, and the compli-
ance of these data with the law and other regulations (Art. 123, para. 1 of
the LTPA).!? In order to issue a lawful and correct decision, the tax inspec-
tor establishes the relevant facts, and if the facts and circumstances indicate
grounds for suspicion that a tax crime has been committed, those findings are
forwarded to the Tax Police.

Establishing Facts in a Tax Audit

Pursuant to the principle of legality, the tax inspector is required, in each
individual case, to establish the facts fully and completely (Art. 4, para. 3 of
the LTPA). This is done by collecting and taking evidence,'' obtained through

mechanisms for international cooperation (Principle 9); Protection of the suspect’s rights
(Principle 10). For more, see: Turksen, U., Abukari, A. (2021). OECD's global principles
and EU's tax crime measures. Journal of Financial Crime, 28(2), 407.

 On the need for institutional adaptation, see: Kamm, A., Koch, C., & Nikiforakis,
N. (2021). The ghost of institutions past: History as an obstacle to fighting tax evasion?.
European Economic Review, 6; Tsingou, E. (2020). Fighting Financial Crime: Who De-
signs Global Governance and Who Does The Work? Fudan Journal of the Humanities and
Social Sciences, 172—-173.

10 Until 2018, the LTPA explicitly treated “tax audit” merely as the procedure for
verifying and determining the legality and correctness of fulfilling tax obligations. How-
ever, the Law also recognized “desk audit,” which it understood as the verification of the
accuracy, completeness, and compliance of data by comparing it with data from official
records maintained by, or available to, the Tax Administration.

' As evidence, the tax inspector may use a tax return, tax balance sheet, books of
accounts and accounting records, accounting statements, business documentation, and other
documents and information in the Tax Administration’s possession, collected from the tax-
payer or third parties, witness testimony, expert findings, on-site inspection, as well as any
other means by which facts can be established (Art. 43, para. 2 of the LTPA). See: Ministry
of Finance. (2022b). Opinion no. 011-00-00179/2022-04 dated August 15, 2022, Bilten —
sluzbena objasnjenja i stru¢na misljenja za primenu finansijskih propisa, LXII (7 - 8), 83.
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the application of the general rules, which are applicable to establishing facts
in the tax procedure,'” and the special rules prescribed for tax audits.”® For
establishing facts, the rules on where a tax audit is carried out are particularly
important, especially those governing on-site inspection, which will be dis-
cussed below. On the basis of Article 3 of the LTPA, in addition to the powers
set forth in the LTPA, the tax inspector also has the powers prescribed in the
Law on Inspection Supervision (hereinafter: LIS).

The LTPA not only prescribes the powers of the tax inspector, but also
establishes obligations of the taxpayer and third parties,'* under the threat of
liability for specific tax misdemeanors.'> In addition, obstructing the perfor-
mance of an audit constitutes a criminal offense (Art. 237 of the CC).

Submission of Documents and Evidence for Review and Verification

For the purpose of establishing the facts, the tax inspector may require
both the taxpayer and third parties to submit, within a deadline set by the
inspector, books of accounts and accounting records, accounting statements,
business documentation, and other documents and evidence for review and

For example, “the market price of a shareholding for the purposes of determining capital
gains need not be established exclusively on the basis of the book value of the sharehold-
ing, but is determined in each individual case on the basis of all means of proof relevant to
establishing the facts pertinent to the specific tax-law relationship” (Ministry of Finance.
(2020). Opinion no. 413-00-76/2019-04 dated May 29, 2020, Bilten — sluzbena objasnjenja
i struc¢na misljenja za primenu finansijskih propisa, LX (3-5), 118).

12 The general rules are contained in Part Two, Chapter Three: General rules on
tax procedure and first-instance assessment and collection procedure (Arts. 43—53 of the
LTPA).

13 Specifically, Art. 43, para. 3 of the LTPA expressly provides that establishing
facts in a tax audit is also carried out pursuant to Articles 117-139 (Art. 43, para. 3 of the
LTPA). These provisions are contained in Part Three: Provision of tax services, tax au-
dit, and the Tax Police, within Chapter One: Tax services (Arts. 117—117g), Chapter Two:
Tax audit (Arts. 118-129v), Chapter Four: Measures to remedy established violations of
law and irregularities in the application of regulations (Arts. 130-134a), and Chapter Five:
Detection of tax crimes (Arts. 135-139).

14 The taxpayer has the right and duty to be present during the tax audit, and also to
fulfill obligations established under the LTPA and other tax laws (Art. 24, para. 1, point 10;
Art. 25, para. 1, points 9 and 10 of the LTPA). The taxpayer’s obligation to participate in
the tax audit is regulated in Art. 127 of the LTPA.

15 Special tax misdemeanors are misdemeanors of provisions contained exclusively
in this Law (Art. 176b, para. 1 of the LTPA), and are prescribed in Arts. 179 and 180 of
the LTPA, which provide for fines for legal entities, responsible persons within such le-
gal entities, entrepreneurs, and natural persons who are not entrepreneurs (Mili¢, I. (2022).
Specifi¢nosti prekr§ajnog gonjenja prema Zakonu o poreskom postupku i poreskoj admin-
istraciji. Collected Papers of the Faculty of Law in Novi Sad, 56(2), 1082).
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verification'® (Art. 44, para. 1 of the LTPA).!" It is at the tax inspector’s dis-
cretion whether the required documents are to be submitted for review and
verification at the Tax Administration’s premises, electronically, or whether
the review and verification will be carried out at the premises of the person
required to provide them (the taxpayer or a third party) (Art. 44, para. 2
of the LTPA).

The taxpayer is required, upon the tax inspector’s request, to allow
access to books of accounts, accounting records, and other documentation
(Art. 127, para. 2 of the LTPA).!® The tax inspector may also request access to
documentation from the taxpayer'’s employees, as well as from other persons
(Art. 127, para. 5 of the LTPA), and the person to whom such a request is
addressed is required to make available the documentation in their possession
(Art. 127, para. 7 of the LTPA).

The law also provides for the possibility of refusing to produce docu-
ments with respect to exhaustively enumerated categories of persons,' by
prescribing the corresponding application of the rules on the cases and con-
ditions under which information may be withheld (Art. 47, para. 1 of the
LTPA).? However, given that suspicion arising from a taxpayer’s failure to act
may be interpreted to the taxpayer’s detriment (Art. 51, para. 3 of the LTPA),
failing to submit documents for review could also constitute an indication of a
tax crime and a trigger for the report that the tax inspector submits to the Tax
Police. This rule clearly differs from the position of a suspect in criminal pro-
ceedings and must not be applied in the actions of the Tax Police.

The tax inspector is also authorized, for the purpose of securing evi-
dence, to temporarily seize documentation and other items, or an appropriate
part thereof, pursuant to Article 24 of the LIS, and the seized items may be
used as evidence in criminal proceedings for tax crimes.

16 “Evidence” should be understood within the meaning of Art. 43, para. 2 of the
LTPA.

17 See: Ministry of Finance. (2024). Opinion no. 380875 2023 10520 004 000 011
004 dated June 13, 2024, Bilten — sluzbena objasnjenja i strucna misljenja za primenu fi-
nansijskih propisa, LXIV (6), 55.

'8 In addition, the taxpayer is required to maintain prescribed books of accounts and
accounting records for taxation purposes, and to submit documentation requested by the tax
inspector (Art. 25, para. 1, points 3 and 4 of the LTPA) in accordance with tax regulations.

1 These are: members of the taxpayer’s family within the meaning of the law gov-
erning personal income tax; a priest, attorney, tax advisor, auditor, and physician, with
respect to what the taxpayer entrusted to them or what they learned in that capacity relating
to the taxpayer’s tax obligation, as well as their assistants and persons participating in pro-
fessional practice for qualification purposes (see: Article 46, paras. 1 and 2 of the LTPA).

2 Nevertheless, one limitation is prescribed: a person who, on behalf of the tax-
payer, keeps documents, books of accounts, accounting records, and other items may not
refuse to produce them if the taxpayer would also be required to produce them had the
taxpayer kept them personally (Art. 47, para. 2 of the LTPA).
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Provision of Information

If the necessary information and data are not available through official
records and registers (Art. 45, para. 9 of the LTPA), the tax inspector may
request them from certain persons, pursuant to Article 43, paragraph 3 of the
LTPA.?" As a rule, information is provided in writing, and only exceptionally
orally, if so ordered by the tax inspector, where the information was not pro-
vided when requested, or where it was provided in writing but did not clarify
the relevant facts (Art. 45, paras. 4 and 5 of the LTPA).

The taxpayer’s obligation to participate in the tax audit also includes the
duty to provide information and statements at the tax inspector’s request (Art.
127, para. 1 of the LTPA). In addition, the taxpayer is required to provide the
information requested by the tax inspector in accordance with tax regulations
(Art. 25, para. 1, point 3 of the LTPA), that is, to provide, upon request and
within a reasonable time limit set by the tax inspector, all available informa-
tion necessary to establish facts relevant to taxation.?

The tax inspector may request data from the taxpayer’s employees as
well as from other persons (Art. 127, para. 5 of the LTPA), and the person to
whom such a request is addressed is required to make available the data and
documentation in their possession (Art. 127, para. 7 of the LTPA). The request
for information may also be addressed to other persons, business entities,
banks, state bodies and organizations, as well as bodies of territorial autonomy
and local self-government (Art. 45, para. 1, in conjunction with Art. 127 of the
LTPA). However, a request addressed to them is not limited to information in
their possession that is necessary to establish facts relevant to taxation; rather,
it extends to all available information that the tax inspector deems necessary
in the tax audit.

Taxpayers and other persons to whom a request for information is
addressed are warned in the request about the consequences of withholding
information or providing false information (Art. 45, para. 2 of the LTPA). The
law also provides for the possibility of withholding information, but only for
certain categories of persons (family members and professionals bound by
confidentiality), and only with respect to information on facts relevant to taxa-
tion (Art. 46 of the LTPA). As regards the taxpayer, it is prescribed that, if the
taxpayer fails to comply with this duty and withholds the requested informa-
tion from the tax inspector, any suspicion arising from such failure may be
interpreted to the taxpayer’s detriment (Art. 51, para. 3 of the LTPA).

21 In a tax audit, the tax inspector is required to deliver the request in written form at
the request of the taxpayer or a third party (Art. 45, para. 3 of the LTPA).

22 See: Ministry of Finance. (2022a). Opinion no. 011-00-00789/2020-04 dated May
4, 2022, Bilten — sluzbena objasnjenja i strucna misljenja za primenu finansijskih propisa,
LXII (5), 18.
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Information obtained through the exercise of these powers during a tax
audit may, through the tax inspector’s report, be used as evidence in criminal
proceedings for a tax crime; the same applies to information delivered to the
tax inspector in written form.

Expertise

Where, in a particular case, the tax inspector considers it necessary for
the purpose of establishing facts in a tax audit, the inspector may appoint an
expert,” who submits their written opinion and may also be called upon to
provide an oral explanation of that opinion; in any event, the expert opinion is
added to the case file (Art. 48, para. 1 and paras. 8-10 of the LTPA).

In the event of suspicion of a tax crime, the tax inspector submits the
expert opinion to the Tax Police together with the inspector’s report, and the
opinion could be used as evidence in any subsequent criminal proceedings.

On-Site Inspection and Entry onto Land and into Premises

If direct observation by the tax inspector is necessary in a tax audit in
order to establish or clarify facts relevant to taxation, an on-site inspection is
carried out (Art. 49, para. 1 of the LTPA). The subject of the on-site inspection
may be an item, premises, or land. As a rule, the taxpayer is present during the
on-site inspection (Art. 49, para. 2 of the LTPA),* and the expert may also
participate (Art. 49, para. 4 of the LTPA). The record of the on-site inspec-
tion, which is added to the case file, contains the findings, any objections of
the taxpayer or another tax debtor, as well as the reasons for refusing to sign
the record (Art. 49, paras. 3 and 5-7 of the LTPA). The record of the on-site
inspection could be used as evidence in criminal proceedings for a tax crime.

The LTPA establishes the duty of certain persons, without limiting it to
the taxpayer, to allow entry onto land and into premises for the purposes of

2 Where necessary, the Tax Administration appoints an expert among licensed tax
advisors or court-appointed experts of the appropriate field (Art. 48, para. 3 of the LTPA).
A person who is affiliated with the taxpayer within the meaning of the law governing per-
sonal income tax and/or the law governing corporate income tax may not be appointed as
an expert (Art. 48, para. 4 of the LTPA). As a rule, before appointing a particular person as
an expert, the tax inspector notifies the taxpayer, provided that, in the specific case, there
is no risk of delay (Art. 48, para. 2 of the LTPA). If such a risk exists, there is no duty of
prior notification, within the meaning of the rules governing general administrative proce-
dure and administrative supervision proceedings.

24 As an exception, an on-site inspection is carried out without the taxpayer’s pres-
ence, provided that postponing the on-site inspection could: (a) jeopardize the establish-
ment of the facts; or (b) result in the destruction of evidence relevant to taxation (Art. 49,
para. 3 of the LTPA).
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conducting an on-site inspection, as well as other actions in a tax procedure,
including a tax-audit procedure (Art. 50). In this respect, the law does not pro-
vide for the possibility of exclusion/exemption from this duty. Specifically,
the holder/owner is required to allow entry onto land and into premises for the
purpose of conducting an on-site inspection in accordance with Article 125 of
the LTPA, which governs where a tax audit is carried out.

When Articles 49 and 50 are read together with Article 125 of the LTPA,
it follows that an on-site inspection within a tax audit may be conducted not
only at the taxpayer’s business premises and at the TA’s official premises,
but also at other places, depending on the subject of the audit (Art. 125, para.
1 of the LTPA), which could include the business premises of third parties.

That “other place” may also be the taxpayer’s home, which the tax
inspector may enter and inspect if they are granted court approval (Art. 125,
para. 5 of the LTPA). It is questionable whether such a provision is in line
with with Article 40 of the Constitution of the Republic of Serbia, under which
any derogation from the inviolability of the home against the will of the owner
is possible only on the basis of a written court decision, bearing in mind that
“approval” is not the same as a court decision issued in writing. It is unclear
which court grants such “approval” to the tax inspector and in what procedure.
Starting from Article 3, paragraph 1 of the LTPA, the provisions of Article 22
of the LIS, which regulate on-site inspection in residential premises, would
not apply to an on-site inspection in the taxpayer’s home, nor can the “court
approval,” within the meaning of the LTPA, be understood as a written deci-
sion of a basic court rendered in non-contentious proceedings on the basis of
the tax inspector’s written motion. As a result, the concern referred to remains,
and action taken under such a provision may, through the application of the
rule on the inadmissibility of unlawfully obtained evidence (Art. 16, para. 1 of
the CPC), entail that a court decision cannot be based on evidence obtained in
such an on-site inspection.

When Article 125, paragraph 5 of the LTPA is read together with para-
graph 1, the part of the provision stating “at other places, depending on the
subject of the audit” could not be interpreted as a basis for entering the home
of a third party for the purpose of conducting a tax audit, because the law
expressly permits entry only into the taxpayer’s home. However, given that
Article 3, paragraph 2 of the LTPA refers to the application of the law govern-
ing inspection supervision where the LTPA does not provide otherwise, the
provisions of Article 22 of the LIS would apply to on-site inspections in the
residential premises of third parties.”

% The LIS regulates in detail the conduct of an on-site inspection in residential
premises, creating a basis even for a search of residential premises and the items therein.

723



Glasnik of the Bar Association of Vojvodina, Issue 3/2025.

Reporting to the Tax Police

If, in this procedure, it is established that the taxpayer has improperly
performed their tax obligations or has failed to perform them, the taxpayer
is ordered to remedy such irregularities or omissions (Art. 123, para. 2 of
the LTPA). If, however, in the course of a tax audit the tax inspector obtains
information indicating that facts and circumstances point to grounds for sus-
picion that a tax crime has been committed,? the inspector draws up a report
and, together with the obtained evidence, submits it to the competent man-
ager within the TA, who forwards the report with the evidence to the head
of the Tax Police (Art. 136, paras. 1 and 3 of the LTPA). The TA’s further
action depends on the outcome of the Tax Police’s activities: if the Tax Police
were to determine that the facts and circumstances set out in the report do not
indicate grounds for suspicion that a tax crime has been committed, it would
inform the competent manager within the TA, who could then file a request to
initiate misdemeanor proceedings (Art. 137, para. 3 of the LTPA).

Although it is not designated as such, the tax inspector’s report serves
as a criminal complaint, given that it contains information about a criminal
offense and constitutes an act of notifying the authority competent for detect-
ing the offense and the perpetrator, to which evidence is attached. One of the
pieces of evidence attached to the report would be the record of the tax audit,”’

Specifically, if a tax inspector intends, for the purpose of establishing the facts, to carry out
an on-site inspection in residential premises or other premises intended for such use, the in-
spector “must obtain a written decision of the competent court” (Art. 22, para. 1 of the LIS)
by submitting a written motion with the prescribed content (Art. 22, para. 4 of the LIS).
That motion may also request authorization to conduct a search of residential premises and
the items therein (Art. 22, para. 4 of the LIS). The court decides on the motion in expedited
non-contentious proceedings, applying civil-procedure rules on securing evidence (Art. 22,
paras. 6 and 7 of the LIS), and authorizes an on-site inspection in residential premises (Art.
22, para. 13 of the LIS) if the prescribed conditions are met (Art. 22, para. 8 of the LIS),
and authorizes a search of residential premises and the items therein where there is reason-
able suspicion that the search will yield an item or traces that may be significant for the
proceedings (Art. 22, para. 9 of the LIS).

26 Originally, this duty arose where, during a tax audit, the tax inspector established
that the facts and circumstances indicated grounds for suspicion; in 2018, the word “es-
tablishes” was replaced with the words “obtains information.” In other words, previous-
ly it was necessary, during tax-audit proceedings, for the tax inspector to establish such
facts and circumstances, on the basis of evidence, i.e., by undertaking evidentiary actions,
whereas after the amendments it is sufficient for the inspector to learn of such facts, record
them in the report, and submit them to the Tax Police for verification.

27 The Ministry of Finance confirmed that the record drawn up by the tax inspector
regarding a tax audit, which contains “a description of the course and content of the action
undertaken and statements given, as well as information on the documents used,” consti-
tutes a public document and evidence of the course and content of the actions undertaken
and statements given, except in the parts to which an objection has been raised (Ministry
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which includes the relevant facts and circumstances established through the
exercise of the tax inspector’s investigative powers during the audit, including
those indicating grounds for suspicion that a tax crime has been committed.
This report, in practice, constitutes the starting point and a roadmap for the
Tax Police for detecting the tax crime; it is attached, together with all evi-
dence obtained by the tax inspector, to the criminal complaint and could
be used as evidence in criminal proceedings.

The preparation, submission, and forwarding of the report to the Tax
Police, together with the evidence, is the duty of the tax inspector and the
competent manager of the Tax Administration. However, the duty to notify the
competent authorities does not exist only with respect to tax crimes: if the tax
inspector were to establish that the facts and circumstances indicate grounds
for suspicion that some other criminal offense has been committed, one that is
not within the jurisdiction of the Tax Administration, the tax inspector files a
criminal complaint with the competent public prosecutor (Art. 136, para. 4 of
the LTPA), in accordance with the general rule on reporting criminal offenses
(Art. 280 of the CPC).*

ACTIONS OF THE TAX POLICE

Tax Police inspectors have certain powers that they exercise upon
learning that a tax crime has been committed, whether that information is
obtained from the tax inspector’s tax-audit report or in some other manner.
The measures and actions that an inspector is authorized to take for the pur-
pose of detecting tax crimes and their perpetrators are prescribed in Article
135 of the LTPA.

“Requested” Actions

For the purpose of detecting tax crimes and their perpetrators, the Tax
Police could initially act as a law-enforcement authority in pre-criminal pro-
ceedings (Art. 135, para. 3 of the 2002 LTPA), whereas under the current

of Finance. (2019). Opinion no. 011-00-117/2019-04 dated February 28, 2019, Bilten —
sluzbena objasnjenja i strucna misljenja za primenu finansijskih propisa, LIX (3), 180).

28 This provision requires state and other authorities to report criminal offenses sub-
ject to ex officio prosecution which they have been notified of or otherwise learn about
(including during a tax audit), under the conditions prescribed by law or other regulation
(here, that law is the LTPA). It also requires that, in the report, they state the evidence
known to them and take measures to preserve traces of the criminal offense, items on or by
means of which the offense was committed, and other evidence.
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LTPA it acts as police in pre-investigation proceedings, as a rule and without
exception, either independently or in cooperation with the Ministry of Internal
Affairs (Art. 135, para. 5 of the LTPA).

The Tax Police is authorized, in accordance with the law, to undertake
all “requested” actions, except for restrictions on movement (Art. 135, para.
3 of the LTPA). However, the Law does not specify what these “requested”
actions are, nor does it specify which law is being referred to (unlike the fol-
lowing paragraph of Article 135, which, with respect to evidentiary actions,
refers to the Criminal Procedure Code). This drafting is imprecise because
it makes it unclear what “in accordance with the law” means, and therefore
which measures and actions the Tax Police may undertake in pre-investigation
proceedings.

If the phrase “in accordance with the law” refers to the LoP, the ques-
tion arises whether “requested” actions are intended to mean: (a) certain
police measures and actions, in the sense of Article 47, such as police
observation/surveillance; searching for persons and objects; targeted search
measures; public offers of a reward; or some other measures and actions; or
(b) certain police powers, in the sense of Article 64, and which ones, i.e.,
whether “requested actions” refer only to the collection of information, tem-
porary seizure of items, inspection of premises, facilities, or documentation,
or also to securing and examining the scene and other powers. Proceeding
from the wording “except for restrictions on movement” (Art. 135, para. 3
of the LTPA), the Tax Police, under the LoP, would in any event not be able
to detain persons and temporarily restrict freedom of movement, to stop and
search persons, items, and vehicles (Art. 64, paras. 2, 5, and 9), nor to under-
take any police powers under Article 47 that restrict movement in any way.

The mere statement in the LTPA that the Tax Police acts as a law-
enforcement authority “in accordance with the law” appears incomplete;
without an unambiguous cross-reference, it remains unclear whether the Tax
Police acts under the LoP at all, and, if so, which “requested” actions it is
authorized to undertake under that law, which regulates, in detail and with
precision, police measures and actions on the one hand, and police powers
on the other. It is possible that the legislator, by “requested” actions, meant
only those measures and actions that the police is authorized and required to
undertake under the Criminal Procedure Code. If that was the intent, it should
have been stated expressly, i.e., by referring to the Criminal Procedure Code,
as is done with respect to evidentiary actions in Article 135, paragraph 4 of the
LTPA. Due to this omission, the existing norm is insufficiently clear.

If the phrase “in accordance with the law” refers to the Criminal Proce-
dure Code, then “requested” actions would mean the measures and actions
that the police is authorized to undertake in pre-investigation proceedings in
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order to fulfill its duty to detect a criminal offense and the perpetrator (Art. 286
of the CPC). Accordingly, for the purpose of detecting tax crimes and their
perpetrators, i.e., to find the perpetrator, prevent the hiding or escape of the
perpetrator or accomplice, detect and secure traces of the tax crime and objects
that may serve as evidence, and collect information useful for criminal pro-
ceedings (Art. 286, para. 1 of the CPC), the Tax Police would be authorized to:

1. requests necessary information from citizens; conduct the necessary
inspection of vehicles, passengers, and luggage (but not to stop a vehicle,
since it is not authorized to restrict freedom of movement); take necessary
measures in connection with establishing the identity of persons and objects;
issue a warrant; in the presence of the responsible person, inspect certain facil-
ities and premises of state bodies, companies, shops, and other legal entities,
review their documentation and seize it, where necessary (Art. 286, para. 2
of the CPC);

2. on the basis of a court order issued at the proposal of the public pros-
ecutor, obtain records of telephone communications, used base stations, or
perform location tracking of the place from which communications are con-
ducted (Art. 286, para. 3 of the CPC).

However, this provision also states that the police is authorized to under-
take “other necessary measures and actions” to fulfill the duty referred to in
paragraph 1 (Art. 286, para. 2 of the CPC). Such wording is not, in itself, pre-
cise and leaves room for the factual undertaking of actions and measures not
expressly prescribed by law. As a result, it is not entirely clear which “other
necessary measures and actions” the Tax Police could undertake for the pur-
pose of detecting tax crimes and their perpetrators. Those certainly could not
include measures and actions that restrict movement.?

Acting as police in pre-investigation proceedings, i.e., as an authority of
proceedings within the meaning of the Criminal Procedure Code (Art. 2, para.
1, points 14 and 15 of the CPC), the Tax Police undertakes “requested” actions
related to tax crimes from the moment it learns that a criminal offense has
been committed until the initiation of criminal proceedings. The undertaking
of measures and actions under Article 286 of the CPC requires that there be
grounds for suspicion that an offense subject to ex officio prosecution has been

¥ Given that the LTPA excludes “restrictions on movement” from the Tax Police’s
authority to undertake “requested” actions (Art. 135, para. 3 of the LTPA), the Tax Police
could not, within the meaning of the CPC, (a) restrict movement within a certain area for
the necessary period, but no longer than eight hours, nor stop vehicles (Art. 286, para. 2
of the CPC); (b) undertake “other necessary measures and actions” that would amount to
restricting movement (Art. 286, para. 2 of the CPC); (c) compel the appearance of a person
summoned for an informal interview who failed to respond (Art. 288 of the CPC); (d) order
detention at the scene of the crime (Art. 290 of the CPC); (e) arrest (Art. 291 of the CPC);
or (f) order the detention of a suspect (Art. 294 of the CPC).
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committed (Art. 286, para. 1) — a requirement that Article 135, paragraph 3
omits to state with respect to “requested” actions (while it expressly states it in
the following paragraph regarding evidentiary actions). This might lead to the
conclusion that the Tax Police is authorized to undertake “requested” actions
for the purpose of detecting tax crimes and their perpetrators even before there
are grounds for suspicion; however, the question is whether that was the legis-
lator’s intention or simply a drafting omission. In addition, under the CPC, the
police is authorized to undertake these measures and actions in order to fulfill
a duty (Art. 286, para. 1 of the CPC), whereas the LTPA provides only that the
Tax Police is authorized (but not obliged) to undertake actions.

In view of all of the above, due to insufficiently precise legislative
drafting, it remains unclear what the legislator’s intent was on these highly
important issues, namely, which “requested” actions, and under which law,
the Tax Police is authorized to undertake for the purpose of detecting tax
crimes and their perpetrators within the meaning of Article 135, paragraph 3
of the LTPA.

In addition to the fact that such vagueness grants the Tax Police indeter-
minate powers, it is important to note that the LTPA classifies noncompliance
with a Tax Police request, during the procedure under Article 135, paragraph
3 of the LTPA, as a specific tax misdemeanor. In light of the foregoing, and in
particular the fact that it is not entirely clear and precisely prescribed what the
Tax Police may do and, in addition, what it may demand, there is an unmistak-
able situation of legal uncertainty in undertaking “requested” actions, which
should be remedied by amending the law.

Evidentiary Actions

Initially, the Tax Police was authorized only to undertake the evidentiary
action of questioning the defendant, i.e., it could summon and question a sus-
pect. The 2005 amendments to the LTPA expanded the Tax Police’s powers
by providing that, in accordance with the provisions of the law governing
criminal procedure (whereas previously the text merely stated “in accordance
with the law”), it may not only summon and question a suspect, but may also,
before the initiation of criminal proceedings, conduct searches of a home,
business or other premises, vehicles, and persons where there are grounds for
suspicion that a tax crime has been committed, and may forcibly seize items
that may serve as evidence in criminal proceedings for tax crimes. Initially, it
could not exercise these powers independently, but only in cooperation with
the police; since the 2015 amendments, it undertakes them either indepen-
dently or in cooperation with the Ministry of Internal Affairs.
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The current law authorizes the Tax Police to undertake these few eviden-
tiary actions in pre-investigation proceedings, expressly referring to the law
governing criminal procedure (Article 135, paragraph 4 of the LTPA). Given
that it exhaustively enumerates the evidentiary actions that the Tax Police
may undertake, the Tax Police is not authorized to undertake other evidentiary
actions that the police otherwise carries out in pre-investigation proceedings.
The reference in the LTPA to the provisions of the law on criminal procedure
cannot be regarded as a (sufficient and valid) legal basis for the Tax Police to
conduct an on-site investigation, undertake covert surveillance of communi-
cations, etc.; the reference means only that, when carrying out the expressly
permitted evidentiary actions, the Tax Police must act in accordance with the
relevant provisions of the CPC.

In addition, it is important to emphasize that Article 287 of the CPC
also applies to the Tax Police when it acts as a law-enforcement authority in
pre-investigation proceedings for tax crimes. Accordingly, evidence obtained
by the Tax Police through the evidentiary actions it is authorized to undertake
may be used as evidence in criminal proceedings, provided that those actions
were carried out in compliance with the CPC. Otherwise, the rule on the inad-
missibility of unlawfully obtained evidence under Article 16, paragraph 1
of the CPC would apply, meaning that evidence obtained by the Tax Police
contrary to the CPC would be unlawful evidence. Evidence would likewise
be unlawful if the Tax Police obtained it contrary to the rules prescribed in
the LTPA, including by undertaking evidentiary actions that it is not author-
ized to undertake under that law. Such evidence could not be used in criminal
proceedings, and court decisions could not be based on it (Art. 84 of the CPC).
For that reason, a carefully designed legislative intervention should clarify the
Tax Police’s powers to undertake evidentiary actions.

Questioning a Suspect

In pre-investigation proceedings, the police may summon citizens to col-
lect information; in doing so, it does not question them in the capacity of a
defendant, nor examine them as a witness or expert, except in the case referred
to in Article 289 of the CPC (Art. 288, paras. 1 and 2 of the CPC). On the basis
of Article 135, paragraph 3 of the LTPA, as a form of “requested” actions, the
Tax Police could summon citizens for an informal interview, including a sus-
pect, i.e., a person with respect to whom there are grounds for suspicion that
they committed a tax crime. In addition, the legislator expressly granted the
Tax Police the power to summon and question a suspect (Art. 135, para. 4 of
the LTPA), which it does precisely in accordance with Article 289 of the CPC.
Specifically, a person with respect to whom there are grounds for suspicion
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that they committed a tax crime, or against whom the Tax Police is taking
actions in pre-investigation proceedings, may be summoned only in the capac-
ity of a suspect, and the summons must warn then that they have the right to
retain counsel (Art. 289, para. 1 of the CPC). If, in the course of collecting
information from a citizen who was not summoned in the capacity of a sus-
pect, the Tax Police assesses that the person should be regarded as a suspect
for a tax crime, it is required immediately to advise the person of their rights
under Article 68, para. 1, points 1 and 2 of the CPC, as well as of the right to
retain counsel who will be present during questioning (Art. 289, para. 2 of the
CPC). In both situations, the Tax Police is required to immediately notify the
competent public prosecutor; the prosecutor may question the suspect person-
ally, attend the questioning, or assign the questioning to the Tax Police (Art.
289, para. 3 of the CPC).

While, under the original statutory text, the Tax Police was not author-
ized to compel a suspect to appear, the 2005 amendments granted that
possibility as well. Due to the word “including” in Article 135, paragraph 4 of
the LTPA, and also when interpreted teleologically, the power of compulsory
appearance should be understood exclusively in connection with summon-
ing the suspect in that capacity within the meaning of Articles 288 and 289 of
the CPC, and not within the meaning of Article 196, paragraph 2 of the CPC.
Thus, if the suspect is duly summoned but fails to appear, the Tax Police could
compel the suspect’s appearance, but only if the suspect was warned of that
consequence in the summons. As shown in the previous subsection, outside
this situation the Tax Police is not authorized to restrict freedom of movement.
The Tax Police may not detain a suspect summoned in that capacity, nor a
citizen who, during an informal interview, is assessed as a suspect, for the pur-
pose of questioning; only the public prosecutor may do so, in accordance with
Article 294 of the CPC.

If the suspect agrees to give a statement, the Tax Police may question
them in accordance with the provisions governing questioning the defendant
(Arts. 85-90 of the CPC), and the record of the questioning could be used as
evidence in criminal proceedings. However, the CPC sets a clear condition for
questioning a suspect at the police, which applies equally to the Tax Police,
namely that the suspect must have both consented to be questioned and given
the statement during questioning in the presence of defense counsel (Art. 289,
para. 4 of the CPC). Otherwise, the record must be excluded from the case file
(Art. 237 of the CPC).

With respect to questioning, a suspect in a tax-crime case must have
counsel in situations of mandatory defense: from the first questioning if the
proceedings are conducted for an offense punishable by eight years’ impris-
onment or a more severe sentence, or from the moment they are deprived of
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liberty if the suspect has been detained (Art. 74, paras. 2 and 3 of the CPC).
If the suspect does not have counsel, counsel will be appointed ex officio (Art.
76, para. 1 of the CPC). The 2022 LTPA provides that, where a suspect has not
retained counsel, the Tax Administration — Tax Police shall appoint counsel
ex officio if the tax crime in question is punishable by eight years’ imprison-
ment or a more severe sentence (Art. 16a, para. 1).>° This corresponds to the
provisions on mandatory defense under Article 74, paragraph 2 of the CPC,
with the caveat that, in light of Article 3, paragraph 1 of the LTPA, the rule
in the LTPA applies rather than the rule in the CPC that counsel is appointed
by the public prosecutor (Art. 76, para. 1 of the CPC). If pre-investigation
proceedings concern less serious offenses (punishable by a fine or up to eight
years’ imprisonment, which is the case for most tax crimes), Article 16a of
the LTPA does not apply: ex officio counsel could be appointed only by the
public prosecutor, and only if the prosecutor ordered detention for the purpose
of questioning (Art. 294 of the CPC).

The part of Article 16a, paragraph 1 of the LTPA under which the Tax
Police appoints counsel “during questioning” is problematic. A purely lin-
guistic interpretation of that provision suggests that the questioning has
already begun and is ongoing, and that counsel is then appointed during the
questioning if the suspect has not retained counsel themselves, which would
be inconsistent with the cited CPC rules and the suspect’s rights, as well as
counsel’s rights (for example, the right to review, immediately before the first
questioning of the suspect, the criminal complaint, the record of the on-site
investigation, and the expert report and opinion). In addition, it is unclear how
the condition for admissibility of the record of questioning could be regarded
as satisfied, namely, that the suspect’s consent (which precedes questioning)
and statement were given in the presence of counsel, if, under the LTPA,
counsel is appointed “during,” rather than before, questioning. That part of the
statutory provision requires clarification in order to align it with the CPC, all
the more so because it is also prescribed that counsel is appointed “in accord-
ance with the code governing criminal procedure.”

30 Of all tax crimes under the LTPA, this provision would apply only to the criminal
offense of VAT tax fraud, and only where the amount of the refund or tax credit, or the
amount of tax whose payment is avoided, exceeds RSD 15 million (Art. 173a, paras. 1 and
2 in conjunction with Art. 173a, para 4 of the LTPA). Regarding other tax crimes, the pro-
vision would also be relevant in proceedings for: tax evasion for amounts exceedings RSD
15 million (Art. 225, para | in conjunction with Art. 225, para. 3 of the CC); and failure to
pay withholding tax for amounts exceeding RSD 7.5 million (Art. 226, para. 1 in conjunc-
tion with Art. 226, para. 3 of the CC).
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Searches

If the phrase “in accordance with the law” in Article 135, paragraph 3 of
the LTPA refers to the CPC, the Tax Police may undertake the measures and
actions that the police is authorized to undertake in pre-investigation proceed-
ings (Art. 286 of the CPC). In that case, the Tax Police would not only be able
to conduct the necessary inspection of vehicles, passengers, and luggage, and,
in the presence of the responsible person, inspect certain facilities and prem-
ises of state bodies, companies, shops, and other legal entities, review their
documentation, and, where necessary, seize it; it would also be authorized to
conduct searches. Specifically, where there are grounds for suspicion that a
tax crime has been committed, the Tax Police may, before criminal proceed-
ings are initiated (and thus not after that point), conduct searches of a home,
business or other premises, vehicles, and persons, acting in accordance with
the provisions of the law governing criminal procedure (Art. 135, para. 4 of
the LTPA). This provision implies that the Tax Police may search only prem-
ises, vehicles, and persons, but not devices for automatic data processing or
equipment on which electronic records are stored or may be stored within the
meaning of Article 152, paragraph 3 of the CPC.

Because the LTPA expressly refers to the CPC, a substantive condition
must be met in order to conduct a search; namely, a likelihood that the search
will result in locating the defendant, traces of the criminal offense, or objects
important for proceedings concerning the tax crime (Art. 152, para. 1 of the
CPC). As for the formal condition, the requirement of a court order is regu-
lated differently in the LTPA depending on what is being searched.

Article 135, paragraph 4 of the LTPA expressly provides that searches
of a home and other premises may be carried out only on the basis of a court
order and in the presence of two witnesses. This leads to the following: (a) a
home and other premises (including business premises) may be searched only
where a court order exists, under the conditions and in the manner set out in
Articles 155-157 of the CPC, and not without witnesses present within the
meaning of Article 156, paragraph 7 in conjunction with paragraph 3 of the
CPC; and (b) Article 158 of the CPC does not apply to the Tax Police, as it
prescribes cases in which the police may, exceptionally, enter a home or other
premises without a court order and, without witnesses, conduct a search of a
home and other premises or persons found there (for example, with the con-
sent of the possessor).

As for vehicles and persons, since the LTPA does not expressly pre-
scribe that searches may be conducted only on the basis of a court order and
in the presence of two witnesses, the CPC rules apply; accordingly, the Tax
Police could conduct a search on the basis of a court order even without
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witnesses present within the meaning of Article 156, paragraph 7 in conjunc-
tion with paragraph 3. However, the Tax Police could not conduct a search
of a person without a court order and without witnesses present within the
meaning of Article 159 of the CPC, given that the Tax Police has neither the
power to deprive the defendant of liberty nor the power to execute an order for
compulsory appearance.

Temporary Seizure of Items

Where there are grounds for suspicion that a tax crime has been com-
mitted, the Tax Police is authorized, before the initiation of criminal
proceedings, to temporarily seize items that may serve as evidence in crim-
inal proceedings for that offense (Art 135, para. 4 of the LTPA), acting in
accordance with the CPC. After the initiation of proceedings, the Tax Police
no longer has these powers. Although the LTPA refers to the CPC, in light of
Article 3, paragraph 1 of the LTPA, the Tax Police could not temporarily seize
items that must be confiscated under the CC within the meaning of Article 147,
paragraph 1 of the CPC, but only items that may serve as evidence in crimi-
nal proceedings, and only items with evidentiary potential in proceedings
concerning tax crimes. Items that the Tax Police may seize include devices
for automatic data processing and equipment on which electronic records are
stored or may be stored, within the meaning of Article 147, paragraph 3 of
the CPC. Article 147, paragraph 2 of the CPC, under which assets that are
the subject of a suspicious transaction may be temporarily seized, could not
apply, given that the verification of accounts and suspicious transactions (Arts.
143-146 of the CPC) is not among the evidentiary actions that the Tax Police
is authorized to undertake.

In addition, since Article 153 of the CPC also applies to searches con-
ducted by the Tax Police, it is also authorized to temporarily seize items and
documents found during the search that relate to the purpose of the search. If,
during the search, items were found that do not relate to the tax crime for which
the search was conducted, but indicate another criminal offense prosecuted
ex officio, the Tax Police could temporarily seize only those items indicating
another tax crime, not items indicating an offense that is not a tax crime.

Reporting a Tax Crime
Article 137 of the LTPA provides that the Tax Police draws up a crimi-
nal complaint “on the basis of collected information” and states in it “evidence

it obtained while collecting information in accordance with the powers under
Article 135, paragraphs 3 and 4 of this Law, including the facts and evidence
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from the tax inspector’s report under Article 136, paragraph 1 of this Law”
(Art. 137, para. 1).%!

The Tax Police files the criminal complaint with the public prosecutor,
in accordance with the general rules governing subject-matter and territorial
jurisdiction.*?

In connection with the detection of tax crimes, it is also important to
address the question of the jurisdiction of the public prosecutor’s office. In
the 2015 Financial Crime Investigation Strategy, tax crimes were not classi-
fied in the register of criminal offenses against the economy and against official
duty that would be considered financial crimes and thus fall within the jurisdic-
tion of specialized departments in higher public prosecutor’s offices and courts,
because it was considered that, as less serious criminal offenses against the
economy, they should remain within the jurisdiction of basic public prosecu-
tor’s offices and courts; for that reason, they were omitted from the catalog of
criminal offenses to which the Law on the Organization and Competence of
State Authorities in Suppression of Organized Crime, Terrorism and Corrup-
tion applies. In other words, tax crimes are not treated as corruption offenses
or organized-crime offenses, regardless of the potentially very harmful conse-
quences for the Republic of Serbia in specific cases. Of particular importance
for the detection of tax crimes and their perpetrators would be an interven-
tion in that law as well, by including, at a minimum, the criminal offense of
tax evasion (Art. 225, paras. 2 and 3 of the CC) among the criminal offenses
against the economy to which that law applies (Art. 2, para. 4), thereby placing
it within the jurisdiction of specialized anti-corruption departments of higher
public prosecutor’s offices and higher courts, i.e., the Prosecutor’s Office for
Organized Crime and the higher court that acts pursuant to Article 3 of that law.

31 In the original text of Art. 135, para. 1 from 2002, it was provided that the Tax
Police collects information, not evidence, and that, if during that process it “obtains” cer-
tain evidence, it states that evidence in the criminal complaint. This phrasing was modeled
on the then-applicable CPC provisions regarding information collected from citizens dur-
ing an informal interview. By the 2018 amendment, after the words “during the collection
of information,” the words “in accordance with the powers under Art. 135, paras. 3 and 4
of this Law” were added. These refer to the powers to undertake “requested” actions and
certain evidentiary actions, which were granted to the Tax Police as early as 2005. The
outcome is that this paragraph of the still-applicable LTPA contains an inconsistency: it
suggests that the Tax Police only collects information, not evidence, and that if it “obtains”
evidence during that process it includes it in the complaint, yet it not only collects informa-
tion through “requested” actions, but also undertakes certain evidentiary actions, the result
of which is evidence. For that reason, this LTPA provision should be clarified to state that
the Tax Police prepares the criminal complaint on the basis of information and evidence
collected.

32 This is the case in most EU Member States; see: Thirion, E., Scherrer, A. (2017).
Member States' capacity to fight tax crimes: Ex-post impact assessment. European Parlia-
ment, 49-50.
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Together with the criminal complaint, the Tax Police submits to the
public prosecutor documentation, obtained reports, statements, and other
materials relevant to the successful conduct of criminal proceedings (Art. 137,
paras. 1 and 4 of the LTPA). Given that it acts as police in pre-investigation
proceedings for tax crimes, the Tax Police should also submit, together with
the criminal complaint, the items it temporarily seized, records of undertaken
measures and actions, and official notes, within the meaning of Article 288,
paragraph 9 of the CPC. Also, the Tax Police should not include in the crimi-
nal complaint the content of statements given by citizens during the collection
of information, except for the statement given by the suspect during question-
ing (Art. 288, para. 8 of the CPC). These issues, too, should be appropriately
regulated in the LTPA.

The public prosecutor, who manages pre-investigation proceedings, acts
on the criminal complaint, including one filed by the Tax Police regarding a
tax crime, in accordance with the rules established in the CPC.3 If the pros-
ecutor dismisses a criminal complaint filed by the Tax Police, the prosecutor
informs it of the decision and the reasons for it, whether the matter concerns
tax crimes or other crimes (see: Art. 284, para. 2 of the CPC).

Where, after filing a criminal complaint, the Tax Police “learns of new
facts, evidence, or traces of the criminal offense,” it has a duty “to collect
the necessary information” and submit a report to the public prosecutor as a
supplement to the criminal complaint (Art. 137, para. 5 of the LTPA, corre-
sponding to Art. 288, para. 10 of the CPC). This duty would exist only if it
subsequently learned of new facts, evidence, or traces of a tax crime, and not
of some other criminal offense. In the latter case, it would file a criminal com-
plaint in accordance with Article 280 of the CPC.

If, while undertaking “requested” actions, the Tax Police determines that
“the actions of the person do not constitute a tax crime, but instead constitute
other punishable acts,” it files an appropriate report with the competent author-
ity (Art. 139, para. 1 of the LTPA).> If the Tax Police acted on the basis of the
tax inspector’s report and determines that the facts and circumstances estab-
lished during the tax audit nevertheless do not indicate grounds for suspicion
that a tax crime has been committed (and thus there are no grounds for filing
a criminal complaint), the law provides that the Tax Police inspector informs

33 Originally, the LTPA also regulated the procedure following a criminal complaint,
providing that the public prosecutor was required to consider it within three days of receipt
and to notify the head of the Tax Police of the decision within eight days of issuing it.
However, this article was deleted in 2014.

3% Originally, the LTPA provided that the competent authority to which the appropri-
ate report had been submitted was required to consider it within three days of receipt and to
notify the head of the Tax Police of the outcome within eight days of issuing a decision on
the report; however, these provisions were deleted in 2014.
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the competent manager of the Tax Administration so that a request to initiate
misdemeanor proceedings may be filed (Art. 137, para. 3 of the LTPA). How-
ever, if the Tax Police determines that the conduct constitutes another criminal
offense that is not a tax crime, the duty to file a criminal complaint with the
competent public prosecutor exists under the general procedural rules (Art.
280 of the CPC). Finally, if, while undertaking “requested” actions, the Tax
Police establishes facts and evidence relevant to the amount of the tax liability,
it submits them to the organizational unit of the Tax Administration competent
for audits (Art. 139, para. 2 of the LTPA).%

A STEP FORWARD?

Since 2015, Serbia has been implementing a reform of its administra-
tive tax system with the aim of creating a modern, efficient, and cost-effective
system. This process began with the adoption of the Tax Administration Trans-
formation Program for 2015-2020, which was supplemented by an Action
Plan for 2018-2023. One of the reform areas envisaged in that Program was
the improvement of the tax-investigations function, through proposed neces-
sary amendments to the LTPA and the CPC, in order to expand the powers
and jurisdiction for tax investigations. Among the activities for implementing
the Tax Administration Transformation Program for 2021-2025 are also those
related to the detection of tax crimes, i.e., to the Tax Police. The transforma-
tion of the Tax Administration system was conceived through the achievement
of three goals by 2025:

1) Efficient performance of the Tax Police’s core functions, through
improved business processes related to operational work and the develop-
ment of a new work process based on operational analytics (identifying,
determining, and ranking risks) and intelligence-led investigation (a system of
interrelated actions by Tax Police inspectors aimed at the systematic collection
of data, information, and findings regarding specific tax crimes, perpetrators,
organized criminal groups, security-relevant taxpayers, or security-relevant
tax phenomena, etc.).

However, for this goal to be achieved, it was not sufficient merely to
develop new working methodologies, as stated in the Program; it was nec-
essary to create, within the LTPA, an appropriate legal basis containing
precisely formulated authority for undertaking such operational-analytics and
intelligence-led investigative activities by the Tax Police, i.e., prescribing the

35 Until 2024, the Tax Police submitted facts and evidence to the organizational unit
of the Tax Administration where the taxpayer was registered.
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conditions, manner, and any limitations for such measures and actions, and
then to further regulate these issues via a bylaw, which has not occurred.

2) Effective suppression of complex tax-evasion schemes and organized
financial crime within the Tax Police’s jurisdiction, through legislative amend-
ments, primarily to the CPC, to enable certain special evidentiary actions to be
ordered also in relation to the criminal offense of tax evasion (namely, covert
surveillance of communications, covert tracking and recording, computer data
searches, and simulated business transactions).

The planned legislative interventions have not taken place. In addition
to amendments to the CPC, it would also have been necessary to plan amend-
ments to the LTPA so that Article 135, paragraph 4, would explicitly grant
the Tax Police authority to undertake special evidentiary actions.* Likewise,
amendments would be highly warranted with respect to general evidentiary
actions that were omitted from the Tax Police’s powers, for example, searches
of devices for automatic data processing and devices and equipment on which
electronic records are stored or may be stored.’’

3) A developed information system for the Tax Police, as part of an inte-
grated information system of the Tax Administration, through the development
of software for creating a comprehensive profile and automated calculation of
an overall risk indicator for taxpayers, as well as integrating the Tax Police
with all functionalities of the Tax Administration.

However, the development of such an information system necessar-
ily requires appropriate amendments to the LTPA that would create a legal
basis for such data processing, taking into account all relevant provisions of
the Law on Personal Data Protection, both the general regime and the regime
applicable to data processing performed by competent authorities for specific
purposes (which includes the Tax Police), in particular with respect to the
principles of data processing, the rights of data subjects, rules on profiling,
prior data protection impact assessments, etc.

Although reports on the implementation of the transformation programs
for previous periods are not available to the public, a simple analysis of the

3¢ Authority for covert surveillance of communications and covert tracking and
recording exists in a significant number of jurisdictions (OECD. (2021). Fighting Tax
Crime — The Ten Global Principles, Second Edition, Available at: https://www.oecd.org/
en/publications/fighting-tax-crime-the-ten-global-principles-second-edition 006a6512-en.
html (Accessed on July 7, 2025), 33, 37). In addition, it would be useful to consider the
use of an undercover investigator (OECD. (2017). Fighting Tax Crime — The Ten Glob-
al Principles. Dostupno na: https://www.oecd.org/content/dam/oecd/en/publications/re-
ports/2017/11/fighting-tax-crime ¢937432/63530cd2-en.pdf (Accessed on July 7, 2025),
36; OECD, 2021, 38).

37 OECD. (2021). Fighting Tax Crime — The Ten Global Principles, Second Edi-
tion. Available at: https://www.oecd.org/en/publications/fighting-tax-crime-the-ten-global-
principles-second-edition_006a6512-en.html (Accessed on July 7, 2025), 33-35.
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legislation shows that genuine reform has not occurred,*® because no new
powers have been granted to the Tax Police since 2005. In anticipation of a
future, comprehensive reform, and for the purpose of creating the legal,
strategic, administrative, and operational conditions to combat tax crimes,
it would be more than necessary to carefully consider examples of good
practice contained in OECD documents. The first step would be a compre-
hensive assessment of risks, threats, and vulnerabilities, on the basis of which
a strategy would be developed as a planning document.*® Inter alia, the strat-
egy would envisage legislative steps toward adequate regulation of the Tax
Police’s powers, since, in addition to “tax morale,”* failure to respond, or an
inadequate response, by the state in combating tax crime has consequential
and long-term effects on the stability and development of its financial and eco-
nomic system.*!

CONCLUDING REMARKS

For the detection of tax crimes, the activities of the tax inspector during
a tax audit aimed at establishing facts are highly significant because it is pre-
cisely at that stage that suspicion may arise that an offense has been committed;
and the inspector’s findings and the evidence collected are not only forwarded
to the Tax Police through the report, but also have evidentiary potential and
relevance for any subsequent criminal proceedings.

In a tax audit, tax inspectors have a broad range of powers, both under
the LTPA and under the LIS. The LTPA itself regulates their conduct in detail,
granting them a substantial portion of the powers recognized by the OECD in
its guides. Nevertheless, the law does not comply with Principle 10: Protection
of the Suspect’s Rights, which is of particular importance for a model in which
administrative proceedings and pre-investigation proceedings are conducted
within a single organization, as is the case in Serbia. Such an omission can

3% On the need to reform competent authorities, see: Gottschalk, P. (2024). Investi-
gating and prosecuting white-collar and corporate crime: Challenges and barriers for na-
tional police agencies. Journal of Economic Criminology, 3, 3—4.

3% Chiarini, B., Marzano, E. (2019). A strategic approach for the crime of tax eva-
sion. Journal of Financial Crime, 26(2), 473.

4 Allam, A., Moussa. T., Abdelhady, M., Yamen, A. (2023). National culture and
tax evasion: The role of the institutional environment quality. Journal of International Ac-
counting, Auditing and Taxation, 52, 6.

4 Allam, A., Abou-El-Sood, H., Elmarzouky, M., Yamen, A. (2024). Financial de-
velopment and tax evasion: International evidence from OECD and non-OECD countries.
Journal of International Accounting, Auditing and Taxation, 57, 57.
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have a negative impact on the suspect’s rights, as well as on any subsequent
criminal proceedings. Specifically, the tax inspector’s report and the attached
evidence may be used in criminal proceedings only if they were obtained fully
in accordance with the law and the Constitution, as well as generally accepted
rules of international law and ratified international treaties.

As for the Tax Police, over the years the legislature has substantially
changed its initial position through several interventions (2005, 2014, 2015,
2018, 2024), strengthening its role in detecting tax crimes and their perpe-
trators through two types of intervention: prescribing additional powers, on
the one hand, and increasing its institutional autonomy vis-a-vis the police, on
the other. However, neither the powers nor the delineation vis-a-vis the police
have been adequately regulated.

The legislator regulates the Tax Police’s powers in a fairly imprecise
manner, so it is not entirely clear which “requested” actions it may undertake
for the purpose of detecting tax crimes and their perpetrators while acting as
a law-enforcement authority in pre-investigation proceedings. As regards evi-
dentiary actions, the Tax Police has fewer powers than the police acting with
regard to other, non-tax criminal offenses; moreover, it lacks the full set of
powers recognized in OECD guides that are necessary for effectively combat-
ing this form of financial crime.

Given that the Tax Police’s powers are tied exclusively to tax crimes,
and that, under the LTPA, “tax crimes” encompass, in addition to those
exhaustively listed, certain other criminal offenses that entail a particular con-
sequence (a “possible” consequence) and are prescribed in another law, such
an insufficiently precise and open-ended provision may, in practice, generate a
type of conflict of jurisdiction, i.e., a problem in delineating the Tax Police’s
actions from those of the police, something that should be prevented through
clearer statutory language.

In view of all of the above, it would be highly advisable to seriously
address the position of the Tax Police, following international standards. Cer-
tain legislative interventions are necessary, primarily in the LTPA, but also
in other regulations. Throughout the paper, attention has been drawn to the
illogicalities and inconsistencies of the current normative framework govern-
ing the Tax Police’s actions in detecting tax crimes and their perpetrators, and
the considerations set out may serve as a solid basis for amending the relevant
statutory provisions.
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n3Mely yKruBama OBOT MpaBa M MoTpeda HHIYCTPHjcKOT pa3Boja. Lusb pana je
Jla UCIHTAa CUTYaIHjy Y KOjoj OBakaB KOMIIPOMHUC rOTOBO oHemoryhasa Jbyne
Jla MHPHO YXXMBajy YCTaBOM 3arapaHTOBaHa IpaBa, OJHOCHO aJITepHATHBHE
MpaBHE MEXaHW3ME KOje IOjeJIMHIIMMA, KOjU HacelbaBajy BHCOKo3araheHa
moapydja, CTOje Ha pacrojiaramy Kaja ce KOHKpPETHa IITeTa, Y BHIY OIITe-
hema 371paBJba, jOII YBEK HUje MaHU(eCTOBajA.

IMpoGyiem y Be3u ¢ mocrojehum, Teopujcku paspaljeHuM MexaHu3MUMa'
j€ BUINECTPYK, alud TPUMApHHU je Yy JOKa3uBamy IOpEKiIa IITeTe, IOro-
TOBO WMajyhu y BUIy BpEeMEHCKY IUCKpeNaHnujy u3Mmely mretHe pamme u
BeHNnX MaHu(ecranuja.”? MexaHu3aM KOju UCIIUTYjeMO MOTao OH Jia TOMOTHE
omrehennma s1a 3a00ul)y oBaKkBO J0Ka3MBambe U OCTBApe HakHaay Oe3 aa ce
KOHKpETHA IITeTa y B/ MOrOpIIamka 3/{paBiba YOIIlITe MaHH(ecToBaIa.

Te3a pana je na je moryhe MocTaBUTH TY)KOCHH 3aXTEB 32 HAKHAy HeMa-
TepHjaTHe IITeTe HacTaye 300T MOBpele IMpaBa Ha 3/IPaBy JKUBOTHY CPEIHHY
ycnen 3araljema. 3apaj 1oka3uBama OBE TE3€, HEOMXOIHO j& OJATOBOPUTH HA
nap nuTama — Jia JIM ce IPaBoO Ha 3/IpaBy XMBOTHY CPEIUHY CMarpa MpaBoM
JMYHOCTH; KaKo ce MaHHU(]eCcTyje MOBpeaa OBOT MpaBa; KaKo MOBE3aTH MTOBPEIY
mpaBa ca paamoM 3arahjuBada.

ITPABO HA 3/IPABY ’KUBOTHY CPEJIUHY
— HOPMATHUBHH OKBHUP U OJHOC CA INIPABUMA JIMYHOCTHU

[IpaBo Ha 31paBy )KMBOTHY CpeIMHY 3ajeMueHo je wi. 74. Ycrasa Pemy-
6mmke Cpouje.’

! 3a mMexaHu3Me rpajaHCKONpaBHE 3aIUTUTE OJf HEraTHBHUX yTHIAja 3araljema 1mo-
JeAVHH ayTOpH KOPUCTE TEPMUH €KOJIOIIKE NMapHuIe. Bumre o BunoBuMa 3amrure v.: Jpe-
HOBaK, M., Bophesuh, C., Baxuh, C. (2015). [lpasnu uncitipymenitiu exonouixe sawuiiiiuiie
— ipahancroupasna u kpusuunoupasua 3awinuiia. beorpan: OpraHusandja 3a €BpOICKY
0e30eqHOCT U capaamy, 68—69.

2 Bume o rtemkohama v.. Ludefa, S., Abella, J. (2010). Environmental Civil
Liability under Comparison: Some notes in soft law. Revista Juridica Piélagus, 9(1),
58-100; Kenneth S. A., (2002). The Relation between Civil Liability and Environmental
Regulation: An Analytical Overview. Washburn Law Review, 41, 379-398; Pagonuuh, II.
(2023), I'pahanckonpaBHa 3amTHTa KOJIEKTHBHUX MHTEpeca y npaBy okosmma y BocHu n
Xepuerosunn. Ananu IIpasnoi ¢axynitienia y 3enuyu, 28(14), 11-41; Canma, M. (2014),
[IpeBenTHBHA Tyx0a 3a OTKIamame MU3BOPA OMACHOCTH OJ] HITETE Y CBETIY OAPXKHBOT pa-
3BOja. 30opnux pagosa llpasnoi ¢axyninenia y Hosom Cagy, 4, 131-145.

3 Veras Peny6nuke Cp6uje, Cyorcoenu inacnux PC 6p. 98/2006. u 115/2021, Ogay-
Ka o upoliauiery Yciiasnoi 3axkona 3a cipogoherwe Axiia o ipomenu Ycuiasa Peiiyonuxe
Cpbuje — Amangmanu I-XXIX — Cnyscoenu inachux PC, 6p. 16/2022, un. 74: ,(1) Cpako
MMa MPaBo Ha 3[paBy XKUBOTHY CPEAWHY M Ha OJaroBPEMEHO M MOTIIYHO 00aBEIITaBABE O
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CajprxrHa mpasa je cioxeHa, uMajyhu y BUIy Jia ce cacTojH 0J1 MaTepH-
JaTHUX W MPOIICCHUX eIeMeHara. Y JUTEepaTypH ce YeCTO HCTHYE JIa Ce HhEeroB
MaTepHujaliHy Cajp)kKaj U3BOJU U3 OCHOBHHUX JbYJICKHX IpaBa HAIUK NpaBy Ha
JKHBOT, 3[paBJbe, UMOBHHY U ciuuHO.* Huje morperHo 3ak/byquTH Ja OBO
MpaBO KOET3HUCTHpPA W CBOjy CAaIpKHHY Lpre w3 Beh NpU3HATHX JbYICKUX
OHOCHO IpaBa JIMYHOCTH U J]a HEMa WHXCPCHTHY CaApKUHY Pa3IHYUTy OIl
caJpXKHHE OBUX IpaBa.

AHTpOTIONEHTPUYHA TEOPHja, KOja Kao MPUMapHH ,,00jeKT™ 3alITUTE Y
peryiucamy )KHBOTHE CpeIMHE IIOCMaTpa 4oBeKa, motephyje oy unejy.’ Illra-
BHIIIe, HOPMHpPAE MPaBa Ha 3]IPaBy KUBOTHY CPEAMHY YUHE-CHO j€ YIIPaBO
pazu OCTBapera aJeKBaTHE 3alTUTE HAjOCHOBHHUjUX JbYACKHX MpaBa.® YBp-
LITaBaWke OBOT MPaBa y KOPILYC JbYACKUX IIpaBa CBEIOYH O TOME Ja je HEeroB
TUTYJap YOBEK, T€ Ja € MPH OIEHU IOCTOjarha FHEroBe MOBpene MpUMapHO
y3uMajy y 003up nocnenuie 3aralema mo 3apaBibe 1 100pOOUT JBYIH.

Hajnpe tpeba ananu3upatd MpUPOIY MpaBa Ha 3IPaBy JKUBOTHY cpe-
JIMHY ¥ YTBPJHTH Jia JIU C€ OHO MOXE cMaTpartH rpaBoM JingHocTh. C 0063upom
Ha TO Ja HE TOCTOjU HCILPIHU KaTajor ITpaBa JUYHOCTH, HA TPBU IOTIEHA
HE TOCTOjH TIPETpeKa 3a OBY TBpAWY. JlomatHo, Opoj mpemo3HaTuX JINIHUX
IpaBa CBAaKOJHEBHO ce moBehaBa, uMajyhu y BHIY Hampedak [UBHIU3AIN]jC

BEHOM cTamy. (2) CBako, a nocebno Peny6nuka CpOuja 1 ayTOHOMHA ITOKPajuHa, OATOBO-
paH je 3a 3amTHTy XUBOTHE cpenune. (3) CBako je qyXaH Ja 4yBa U MOO0JbIIABA )KUBOTHY
CpeauHy" .

4 Ceercka 3/1paBcTBeHa opranusauuja. Human Rights-based Approach to Health and
Environment — Report of a Regional Seminar. Thailand, 2007, 13.

5 AHTpOIIOLICHTPHYHA TEOPHja Y JJOMEHY CKOJIOIIKE CTHKE TI0[pa3yMeBa CXBaTame 1a
,,CaMO YOBEK MOCe/yje HHTPHHCHUYKE BPEIHOCTH, IPYTUM peYnMa caMo Cy JbyJcka Ouha y
MOryhHOCTH J1a IOHOCE MOpAJIHE TPOLICHE U 3aKJby4Ke, a OCTATaK IIPUPOJIE UMa HHCTPYMEH-
TaJIHA KapakKTep, OJHOCHO CIIYXH ILiyybeBUMa Jbyau“. C Jpyre cTpaHe CTOjU EKOLEHTPHYHA
TeopHja, Koja ,,3aXTeBa 3aIITUTY TPUPOJIE U HEHUX elleMeHaTa Kao jodapa Koja MMajy ca-
MOCTaJIHY BPEIHOCT, HE3aBUCHO O] lbUXOBOT 3Ha4aja 3a 4oBeKa'. YIPKOC TOME ILITO je aH-
TPOIOLICHTPHYHA TeopHja Ouiia mpuMapHa uzeja 1o kpaja XX Beka, OHa U JlaJbe UMa yTUIIa]
Ha GopMHUpame eKOJIOLIKE MOJIUTHKE, Majyhn y BHIY Ja ,,IOMeparme KiIaTHa 0/l aHTPOMO-
LIEHTPU3Ma Ka eKOLIEHTPU3MY MO/IpasyMeBa AyroTpajHy 6opOy 3a ycBajarme HOBE SKOJIOIIKE
eTuke”. YIpKOC 0BOj MPOMEHH Yy TEOpHUjH, (OKyC ca YOBEKa M HEroBHX NOTpeda HHje Mo-
THCHYT, Beli ,,aHTPOIOLIEHTPU3aM OCTaje CErMEHT CKOIICHTPHYHE TCOPHje, Al HE Y CMUCITY
(daBopu3oBama 4oBeka, Beh (GpaBopH30oBama €KOCHCTEMa Kao KJbYYHOT (hakTopa ONCTaHKa
yoBewaHcTBa“. V.: MianenoB, M. (2017). Ilpaso na ogiosapajyhy axcugoiiny cpequny Kao
OCHOBHO /bYYCKO Upago, NTOKTOPCKa aucepTanuja, 66—68, noctymHo Ha: https://nardus.mpn.
gov.rs/bitstream/handle/123456789/8813/Disertacijal 4948.pdf?sequence=6&isAllowed=y

¢ Jenan oy Haj3HAuYAjHUjUX Mel)yHApOIHHMX aKara JOHETHUX Yy O0JAaCTH 3aIITHUTE XKU-
BOTHE cpenuHe je Apxycka koHBeHIH]ja (KoHBeHMja o mpuctyny nadopmanujama, yaenrhy
JABHOCTH y JJOHOLICHY OJUTyKa U MPHUCTYIy IPABAU y MUTalkHMa KUBOTHE CpeanHe. ApXyc,
1998) xoja ycTaHOBJhaBa MpaBO Ha NMPUCTYN HH(OpMaIHjamMa O )KUBOTHO] CPEAWHH, yde-
CTBOBAKC y JOHOIICHY OJUTyKa Y BE3H Ca BOM M MPHCTYII Cy/y Y CIIy4ajy MoBpeje mpasa.
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U TEXHOJIOTHje W CIIEJCTBEHO CTBapame HOBHX IpyIITBeHHX ojaHoca.” IIpaBa
JUYHOCTH HEOJIBOJHBO CY Be3aHa 33 YOBEKOBY JIMYHOCT U Ka0 TaKBa IOCTOjE
»M3HaI" MO3UTHBHOIIPABHHX pelleba.

IbrxoB HacTaHak He Be3yje ce 3a TPEeH Iperno3HaBamba 0f CTPaHe 3aKo-
HomaBIa, Beh 3akoHCKO ypeheme mpenctaBiba camMo NEKIAPATHBHU YUH Y
3alITUTH MHXEPEHTHUX mpaBa JuaHocTH. OnpeleHo mpaBo HE MOpa eKCILIU-
IUTHO OWMTH TIpeBuheHO Kao MpaBo JMYHOCTHU Ja O ce TaKBUM CMaTpallo.

C o03upoM Ha TO Aa 3aKOHU HE Najy NC(GHUHUIM]Y IIpaBa JTHUIHOCTH,
Tpeba mohu on Teopuje. IlerpoBuh mpaBa MMYHOCTH JCPUHMINE KAO MpaBa
HEMMOBHHCKOT KapaKkTepa HEeO/IBOjHBO Be3aHa 3a YOBEKOBY JIMYHOCT.® CIIn4HO,
Anenanuonu cyn y beorpany muuHEM npaBuMa cMaTpa

,»---Cy0JEeKTHBHA IIpaBa Ha JIMYHUM TOOpHMa, TOOpUMa Koja Cy HajHEeIoCcpe/-

HUj€ U HEPACKUIUBO TOBe3aHa ca GU3MIKUM HITH MPABHUM JUIeM .’

YuHu ce Ja TpaJnBHO BE3UBO MPaBa JTMYHOCTH YHHU HUXOB HEHMOBHH-
CKH KapaKTep C jeHe U TeCHa Be3a ¢ JTuuHoIhy yoBeka ¢ ipyre crpane. [IpaBo
Ha 3/IpaBy KUBOTHY CPEAMHY UCIymaBa 00a ycioBa. FheroBa HEMMOBHHCKA
OpHUPO/ia HECTIOPHA je, 0K ce Be3a ¢ MUYHOIINY YOBeKa M3BJIAYM Ha MOCpe-
naH HaunH. Hamme, oJ 3amITHTE OBOI MpaBa 3aBHCH MOTYHHOCT OCTBapema
HajOCHOBHHMjHMX TpaBa JIMYHOCTH — IpaBa Ha XUBOT W 3/paBibe. EBporickn
Cy/ 3a JbYJICKA TIpaBa je HeOpOjeHo MmyTa 3ay3e0 CTAHOBWINTE Jia Ce OCTBa-
pete OCHOBHUX JbYJICKHMX TPaBa HE MOKE 3aMUCITUTH 0€3 aJieKBaTHE 3allITUTE
xuBoTHe cpenune.'® JlonatHo, y smreparypu ce mocebno ucruue ga ECJBII
He IITUTH XWBOTHY CPEIMHY HETOCPEIHO W HM30J0BaHO 071 KOHBeHIHjoM

" Tlerposuh, 3. (1996). Haxnaga nemaiiepujanne witieiie 3601 iospege upasa aud-
Hociiu. beorpan: BojHa xmura, 44.

8 Ibid., 45.

° Ilpecyna Anenarmonor cyna y beorpamxy Ik 3130/2010, ox 9. jyna 2010. roause.

10 Lopez-Ostra v. Spain (App. No 16798/90), 9. 12. 1994, para. 51: ,,036mbHO 3ara-
heme KHMBOTHE CpeAnHEe MOXKE YTHIATH Ha JJOOPOOWT MOjeAMHANA M CIIPEYHTH UX Y YXKHU-
Bamby COIICTBEHOT JI0OMa Ha HA4YWMH KOjH yTHUYE Ha MPABO HA MUPHO YXXHBAhE MPHBATHOT U
[IOPOJUYHOT JKUBOTA, 0€3 a 030MJBHO YIPO3H BUXOBO 3/IpaBJibe.

Cordella and others v. Italy (App. No 54414/13, 54264/15), 24. 1. 2019: ,,Benu-
Ka eKOJIOIIKa IITeTa MOXE JOBECTH 0 MOBpeAe Wi. §. aKo 3HAYajHO CMamU CIIOCOOHOCT
MOJHOCHOIA TIPEJCTAaBKE a y’KHBA y CBOM JOMY HJIM MPHBATHOM M MOPOAUYHOM KHUBOTY.
Jla 1 je Taj mpar JOCEeTHYT 3aBHCH OJ] y3pOKa, MHTEH3UTETa U JyrOTPajHOCTH IITETEe, Kao
U BEHHUX MOCIEANIA M0 (GU3UIKO M MCUXHIKO 3APABJEE M KBAIUTET KHBOTA ITOJHOCHOIA
npeacraBke.”

Verein Klimaseniorinnen Schweiz and others v. Switzerland (App. No 53600/20)
9. 4. 2024, para. 435: , Kaxo je cyn Beh mpeTxoIHO YTBPOHO, WI. 8. MOxe OUTH moBpeher
300r yTHIIaja HE caMo Ha 3/IpaBJbe MOjeiMHala Beh 1 Ha IbUXOBY JOOPOOUT U KBAIUTET JKH-
BoTa (v.: para. 514) u He camo 300T ucnojbeHux eekara Beh u TOBOJFHO BHCOKOT PH3HKA
OJ1 HACTyTamka OBAKBHX edeKara.
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npenBul)eHUX OCHOBHHX JbYJCKHX IpaBa, Beh MCKIBYYHMBO Yy CHTyaldjama y
KOjUMa je MOBpeAa )KHBOTHE CPEANHE Y BE3H C IMOBPEAOM JIPYrorT 3arapaHTo-
BaHOr mpasa.'!

3amTuTa JKUBOTHE CPEAMHE je NMPEeXycioB 32 MHUPHO Y)KHBAmb€ IpaBa
HajTCUIhEC BE3aHMX 3a JUYHOCT YOBEKa. be3 3apaBe >KMBOTHE CpeawHe U
CIIEZICTBEHO aJCKBAaTHOT >KUBOTHOI CTaHIAapAa 4YOBEeK HHje y MoryhHocTH
Jla OCTBapyje OCHOBHA mpaBa. [IpaBo Ha >KUBOT W 3/paBJbE HEOJBOJUBO CY
BE3aHa 3a 3/[paBy JKHUBOTHY CPEAMHY, jep je BUXOBO YXKHBAHkE ayTOMAaTCKH
YTPOKEHO yCJen HEeHOT HapymaBama. OBakaB CTaB 3ay3eT je M y H3JBOje-
HOM MUIUBCHY cyauje MehyrapomgHor cyna npasae Weeramantry y ciydajy
Gabcikovo-Nagymaros:'?

,»3AIITHTa KUBOTHE CPEIUHE j€ [...] BUTAIHU JI€0 JIOKTPUHE O JbYJ-
CKHM TIpaBHUMa, jep MpeACTaBIba sine qua non OpOjHNX JbYACKUX IpaBa HATHK
IpaBy Ha 3ApaBJbe U IpaBy Ha )KUBOT. HeonxonHO je HarmacuTH oBo, ¢ 003u-
POM Ha TO Jla MITETa HaHEeCeHa OKOJIMHU MOXKe HapyIINTH CBa JbY/ACKa IpaBa
MPOKJIAaMOBaHa YHHUBEP3ATHOM JICKIAPALHjOM O JbYACKAM NPaBUMa H APYTHM
HMHCTPYMEHTUMA 3alUTUTE JbYACKHX IIpaBa.

YKOIUKO Ce YXHMBab¢ HAJHHTUMHHjUX TpaBa JUYHOCTH HE MOXKE 3aMU-
ciuti 0e3 ImpaBa Ha 3[paBy XKUBOTHY CPEIUHY, YTOIUKO CE€ M OHO MOpa
cMaTpaTH IpaBoM JM4HOCTH. [IpaBo Ha 3apaBy KMBOTHY CpPEIMHY HE MOXKE
ce TIocMaTpaTu y BakyyMmy, Beh je HEONXOJHO UMaTH y BUJIY Ja je OHO Mpo-
KJIAaMOBAHO YIIPaBO paJH 3allITUTE HAjOCHOBHUjUX JbYCKUX MpaBa Koja cy Beh
npero3Hara Kao rpasa JMYHOCTH. [IpaBo Ha 3/]paBy )KMBOTHY CpPEIMHY HEO-
JIBOJUBO j€ O] IMYHOCTH YOBEKA — YOBEK HE OM MOTao MOCTOjaTH WIIH OICTATH
y HENPHUCTYNa4YHO] CPEAMHH, TaKO Jia je HhEeHO O4yBame 0] KJbYYHOI 3Hayaja
3a KUBOT, 37paBJbe U Pa3Boj JbYAH.

[IpaBa muuHOCTH HEe Tpeba MOCMATpaTd MPeycko, Beh y KOHKTEKCTY
yJiore Kojy urpajy. CBpxa lBHXOBOI' yCTaHOBJbaBamkha UCTA j& Kao CBpXa mpasa
Ha 3IIpaBy XHBOTHY CPECIUHY — CTBaparme ycjoBa 3a cilio0omaH pa3Boj JIMU-
HocTH. ClilecTBEHO, YCTAaBOM NPOKIAMOBAHO IIPAaBO Ha 3/ApaBy >KUBOTHY
CpeAMHy HCIyI-aBa CBE YCIOBE 3a KJIAaCH(HUKAIN]y y KOPITYC MpaBa JIMIHOCTH.

[Ipuhumo oBOM mMUTamy W3 APYror yria. Y JHTEpaTypH ce Mory Hahu
CXBaTama Koja MpH JepHUHHUCAIY MPaBa JUYHOCTH y NPBHU IUIAH CTABJbAjy
BUXOB 3aIITUTHH 00jekaT. Tako ce oHa MoMMajy Kao mpaBa Koja 3a o0jekat

VY Be3u ca nospenoMm wi. 8. Kousennuje Bupn. uup. Taskin and Others v. Turkey
(App. No 46117/99), 10. 11. 2004; Tdtar v. Romania (App. No 67021/01), 27. 1. 2009;
Cordella and Others v. Italy (App. No 54414/13, 54264/15), 24. 1. 2019.

" Crjesva, U. (2023). Vuewhe jasnociiu y ocitieapusarsy exonouwike tipasge y Cpou-
ju, TOKTOpCKa aucepranyja, 46.

12 Melynapoauu cyn npasue. Gabcikovo-Nagymaros Project (Hungary v. Slovakia)
(Separate Opinion of Vice-President Weeramantry), 25. 9. 1997.
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UMajy JIMYHO M00pO, Kao MITO Cy JKUBOT, TEIECHH HHTETPUTET, 31paBJbe,
cnobona u canuno."® Ciyxehu ce oBakBOM IeQUHUIMjOM, YHHH CE TELIKUM
MOJABECTH IIPABO HaA 3/IpaBy KUBOTHY CPEAUHY IOI ITPABO JIUYHOCTH. Ha IIpBU
moruie, 00jeKar OBOT IIpaBa je )KUBOTHA CPEIIHa, Koja je JoO0po caMo 1o ceOu.

Mebhytum, umajyhu y BuHIy MOCTyJIaTe aHTPOMOLEHTPHYHE TEOpHje,
3allITHTa XMBOTHE CPEAMHE CIIPOBOJM CE MPUMAapHO Pajd 3alITUTE YOBEKa.
[Mpumepa paxn, yrBphuBame 3araliema KMBOTHE CpeiIMHE MEpH Ce Ipema
,,HOPMAJIHUM TpaHuIama‘“, koje ce onpehyjy umajyhu y Bugy morpede Jbyau
— HUBO OyKe KOjU MOTY Ja OJHECY, HUBO YeCTHIa KOjH HE OMeTa JHCambe U
cnugHo. I103UTHBHO MpaBo 3alITHTY KUBOTHE CpeluHE HE BPUIN (IIPUMAPHO)
3apaja me came, Beh 3apaa odyBama HajOoJber Moryher >KMBOTHOT cTaHzap/a
Jbyad. 300T TOra je HeaJeKBAaTHO M HEMOTITYHO TBPJMTH Jia je 00jeKaT mpasa
Ha 3/IpaBy JKUBOTHY CpelHHy (IIyKa) )KUBOTHA cpequna, Beh ce Mopajy y3eTu y
003up crenu(UIHOCTH OBOT MPaBa YKjHU je MPUMAPHU IIHJb OCTBAPEHE 100po-
OuTH YoBeKa. AKO je )KHBOTHA CpeJIMHA HEMIOCPEIHU 00jeKT 3allTUTE, OUyBakhe
KBaJIUTETA )KMBOTA JbYJIU j€ IMOCPETHH, 00jEKT KOjU ce KpHje h3a KyJuca.

Kako je mpumapHu nnss yBoh)ema OBOT IipaBa HEOMETAHH Pa3BOj JbYICKE
JUYHOCTH, a 3/ipaBa )KUBOTHA CPEJIMHA MIPEIYCIIOB y)KUBarha IpaBa HajTCIIHE
BE3aHMX 3a YOBEKY JIMYHOCT, Tpeba ra cMaTpaTd MpaBOM JIMYHOCTH a Apyra-
qije IonMame 00ecMUCITHIIO OU y)KHBamke Beh Mperno3HaTux JIMYHKUX MpaBa.

[MomBoheme mpaBa Ha 3apaBy KUBOTHY CPEAWHY ITOJ IIPaBa JTHYHOCTH
MPEMO3HATO je U y YIOPEIHOM MpaBy. Tako, MOjeUHH MIBAjIapCKU ayTOPH
cMaTpajy IpaBO Ha 37paBy XKUBOTHY CPEAMHY NPABOM JHUYHOCTH, OJHOCHO
HEOJIBOJUBUM JICJIOM JINYHE ciiobome.'

Pesumupajyhu, nyOoko Ju4Ha IpaBa 4OBEKa HE MOTY C€ MUPHO YKH-
BaTH 0e€3 aJIeKBaTHE 3alUTUTE KMBOTHE cpeanHe. [IpaBo Ha 3/paBy KUBOTHY
CPeIVHY YBEICHO je Y IIJbY 3aIITUTE JTUIHUX MIPaBa U HE TOCTOjU HE3aBHCHO
on mux. llTaBumie, OHO IPITH CBOjY CaIp)KUHY U3 IIPaBa HAjTEIIHE TOBE3AHUX
ca nuyHolhy 4yoBeka. CaMHM THUM, IIpaBo 0e3 4Hjer ce Mocrojamba He MOXKe
3aMHCIINTH y)KHBabe [IPaBa Ha )KUBOT, 3[]paBjbe U CI000HH Pa3BOj IMYHOCTH
Mopa OUTH CMaTpaHO MPaBOM JIHIHOCTH.

Wnak, cMaTpaMo 1a OCHOBHA Te€3a pala CTOjU U YKOJIUKO CE OBaj 3aKJbY-
YaKk He TOKaxke TayHuM. HakHama HemarepujajHe IMITeTe IMPOY3pOKOBaHE
3araljemeM MoXe ce OCTBApUTH U 0€3 M03KBamka Ha IPaBO Ha 3/paBy )KUBOTHY
CpellMHy Kao MoceOHO NpaBo JIMYHOCTH, UMajyhu y Buny aa 3araheme 1y0oko
yTHYe Ha TOTOBO CBA JINYHA [TPaBa YOBEKA.

13 Koctuh, C. (2023). I'pahanckonpaBHa 0AroBOpHOCT 360r 00jaB/bHBamba Ha JPy-
IITBEHUM Mpexama. buuiten Bpxoenoi cyga, 3/2023. Beorpan: Intermex, 176.

4 Byukosuh, M. (2018). Ipalianckoiipasnu acilexii 3awitiuitie 0g Hpexomep-
HUX umucuja, TOKTopcka aucepranmja, 160—161, noctynHo Ha: https://phaidrani.ni.ac.rs/
view/0:1580
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Haknana ce MOKe OCTBApUTH Ha TE€MeJby MOBpEJe MpaBa Ha YKHBOT,
mpaBa Ha 3]paBJbe, TEIICCHU WHTEIPUTET, HIMOBUHY, MUPHO Y)KUBaHE JTHIHOT
U TIOPOJMYHOT JKHUBOTA, jep Cy CBa OBa JIMYHA J00pa TUPEKTHO TapreTHpaHa
HapyllaBambeM KHUBOTHE CPEJIMHE, IIITO je TOTBpl)eHo Beh UTHpaHOM MpakcoM
ECJBII. HapaBHO, y OBUM cHTyallljamMa JIOKa3UBaWke je OTS)KaHO, UMajyhu y
Bujy ja omrehieHn Mopa Jia A0Kake KOHKPETHY MOCIHEIUIly HMPOUCTEKITY U3
3araljema (penrMo, OBpeIy 3lpaBiba 300T HeaJeKBAaTHE )KUBOTHE CPEIUHE).

IITA KOHCTUTYHUIIE
IHOBPEZY IIPABA HA 3IPABY )KUBOTHY CPEJUHY?

[IpaBo Ha 31paBy KMBOTHY CpPEIWHY U MPaBO Ha 3/IPaBJbe BEOMa Cy
YCKO ITOBE3aHa U FOTOBO JIa HE MOTY Jla KOer3ucTupajy 3acedno. Mnax, omre-
heHn mpu moka3zuBamy MOBpEAE MpaBa Ha 37paBy )KUBOTHY CPEIHHY HE MOpa
JOKa3aTu MOBpely mpaBa Ha 3apasibe. LllTaBuine, HEje mOTpeOHO Ma ce Hapy-
[IaBakC JKUBOTHE CpeauHe MaHU(ECTyje Y MOropiiamy 3JAPaBCTBEHO CTamba
omreheHor na OM ce TOBOPWIO O MOBPEAM IIpaBa Ha 3IpaBy JKUBOTHY Cpe-
JuHy. 300r Tora je OMTHO pa3IMKOBaTH OBa JBa mIpaBa. [loBpema mpaBa Ha
3/IpaBJbe MOJpa3yMeBa oapeheny GU3NUKy MocieauIly, MaHupecTalmjy Hapy-
IICHOT 3[PaBCTBCHOT CTama (TeJeCHy MoBpexdy, Oonect u ci.). Mehyrum, 3a
MOCTOjarb¢ MOBPE/IC MpaBa Ha 37paBy JKUBOTHY CPEAMHY HHjEe HYXHO 1a Ce
MaHH(]ecToBaTa HEraTWBHA TOCNIEINIA IO 3APABCTBEHO CTame omreheHor.
Cam yuH HapylIaBama KUBOTHE CPEINHE Y MEPH Koja cTBapa nmoBehaHu pusuk
oj omreherma 3/paBiba YMHH MOBPELy [IpaBa Ha 3[paBy KHUBOTHY CpeAuHY."

Hu cynoBu HU 3aKk0H HE NeQHHUIILY MOBpELy MpaBa JUYHOCTH, Beh je
yTBphUBame aa je A0 MoBpele MpaBa JOIUIO OCTABJbEHO CYIy Ha CIOOOJHY
oreHy.'® YTBphjuBame ce BPIIH HA OCHOBY CBHX JIOCTYITHUX U3HECEHHUX YHEHE-
HUIIA U BUXOBOT NojiBohema o npasHe HopMme. [TocToje oapehene unmenme

15 OBakBO MOMMamE TOBPE/IC MpaBa Ha 3/[paBy JKMBOTHY CPEIMHY oJrosapa achu-
HMIMjH 3arahuBama 1atoj y wi. 3, cr. 1, T. 11. 3aKoHa 0 3alITHTH KMBOTHE CpeHHE: ,,3a-
rahuBame XKUBOTHE CpelMHE jecTe yHOIIewke 3arahyjyhux mMaTepuja wiu eHepruje y Ku-
BOTHY CPEAMHY, W3a3BaHO JbYACKOM JielaTHOWhy WIM NPUPOJAHUM IPOLECHMa Koje umd
UIU MOdICe UMATiY willeiline docieguye Ha Keanuieitl JCUBOIiHe cpegune U 3gpasse bygu'
(moxsykia I1. C.); V. u: ,,'yOurak npaBa Ha 31paBy )KUBOTHY CPEIUHY je Takohe BUJ eKO-
jomke mTere. [IpaBo Ha 37paBy KMBOTHY CpeAMHY Je(HHUIIE Ce Kao MpaBoO Ha 3/paBy,
CUT'YpHY, THXY W INIPHjaTHY >KHBOTHY CpequHy. HapymraBame npaBa Ha 34paBy KHBOTHY
CpeMHy IoJpa3yMeBa Mellamhe Y Y)KHBambe JKUBOTHE cpeanHe. Ha mpumep, KOHCTPYKIH-
ja 3rpaje BHIIE OJf MAaKCHMAallHE IIPOMUCAHE BHCHHE IPEJCTaBha MEIIAke y MPaBo cyce-
Ia Ha cyHueBe 3pake”. Ludeda, S., Abella, J. (2010). Environmental Civil Liability under
Comparison: Some notes in soft law. Revista Juridica Piélagus, 9(1), 67.

16 Boposail, J. (2011), HakHana HEeMMOBHHCKE 1ITETE 300T MTOBPE/IE MpaBa JIHYHOCTH.
Buniiien Bpxosroi kacayuonoi cyga, 3/2011. beorpan: Intermex, 78-98, 82.
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KOje alyAnpajy Ha IOBpey IpaBa Ha 37paBy KUBOTHY CpeauHy. Tako, eMuToO-
Bame 3aral)yjyhux dectuna y KOMTUYMHU U3HA] ,,HOPMAIHE™, KOja je yTBpheHa
MpaBUJIHUIUMA M CIMYHUM aKTUMa, yKa3yje Ha TIOCTOjame IMOBPEIE OBOT
npaBa. Takole, HegocTarak nujahe Boae y oapeheHOM MecTy cyrepurie cyay
na je mpaBo noBpeheno. [Ipu oneHn mocrojama moBpenae cya 0u Tpedano na
y3Me y 003up cTaHIap/ie NpeaBul)eHe YHYTpalimhiuM | Mel)yHApOIHHM MPOITH-
cuMa y obnactu exosoruje.!”

Cnu4HO pe3oHOBamke Beh MOCTOjU y CYJCKO] Mpakch y BE3W ca MOBpe-
JIOM YaCcTH M yrieaa Kao mpasa JuuHocTH. Cy[ je y BHIE HaBpaTta 3ay3uMao
CTaB Jla HUje HEOITXO/IHO Ja je JIOUUIO J0 KOHKpeTHe MaHudecTaiuje moBpese
YacTH W yIIIea, y CMHCIY Ja je MOCTYIaK Ty>KEHOT TOBEO J0 CTBapara Hera-
THUBHE CJIMKE O TY)XKHOIy y OpymTBy. HacympoT Tome, mpu OLEHH MOBpene
OBHUX TIpaBa, CYJIOBH HE y3uMajy y 003up Ja ju je oapeleHa paama 3ancra
yTHLATA HA 9acT ¥ YIIIea Tykuoua, Beh na nmu je 6mina momoOHa Aa TO yUHHU:

,»Y TOHOBHOM MOCTYIKY MPBOCTENEHH Cy/A he OTKIOHUTH HaBelIeHY
OuTHY moBpeay Tako 1To he [...] pa3jacHUTH CIIOPHO MUTAE Ja JIK CY U Y
KO0jOj MepH Cy KBanupUKaIije Ha Koje je y Ty>KOu ykaszaHo [...] Morie noBpe-
JUTH 9aCT U yriIea Tyxkuora. !

ITo ananoruju, MoXe ce 3aKJby4HTH Ja Y 3aBUCHOCTH OJI IPHUPOJE
[paBa JINYHOCTHU, CYJ MOYE YTBPIMTH IMOBPEIY HE3aBHCHO OJ H>EHE CIOJbHE
manudecranuje. "’

Hame pe3oHOBame MOTKPEIUBEHO jé W CTAaBOM YCTAaBHOT Cyla HW3J0-
J)KeHOM y oanmyuu Yk 1424/2018, y moctynky y kKoM je, uaMmely ocraror,
WCTaKHYyTa U MMOBpEJa MpaBa Ha 3/]paBy KUBOTHY cpeaunHy. Cy HUje YTBPIUO

17 MnaznenoB, M. (2017). Ilpaso na ogiosapajyhy sicugoiiiny cpeguny Kao OCHOGHO
JbYYCKO 1ipaso, TOKTopcka aucepraiyja, 81. V.: . 39. 3akoHa 0 3alITUTH )KUBOTHE CPEIH-
He, Koju npenBuba:

»(1) Y Pemy6mumm Cpbuju yTBplyjy ce 3axXTeBH y TOrJiefy KBaJUTETa XHBOTHE
CpeIrHEe, OJIHOCHO TPaHWYHE BPEIHOCTH HUBOA 3araljyjyhux matepuja, Oyke, 3padcwma u
€Hepruje U rpaHIYHe BPEJAHOCTH IHXOBUX €MHUCH]a Y Ba3/lyX, BOLY U 3eMJBHIITE, YKIbYTY-
jyhu u emucujy n3 MoOMITHUX HM3BOpa 3arahuBama.

(2) JenumucTBeHn HOpMaTHBH YTBphyjy ce paau: KOHTpOJie KBaJUTeTa Bas3ayxa,
BOJIa, 3MJBHIIITA, TOCTYIAamka ca OTIAJOM M XeMUKaIHjaMa, TpeTMaHa OTIAJHUX BOJA, NH-
IIyCTpHUjCKOT 3aralema u yrpaBibamka pU3NKOM, HUBOA Oyke U BHOpanuja u JIp.

(3) 'pannyne BpenHOCTH U3 CT. 1. oBOr wiaHa yTBphyje Briana y ckmany ca moce6-
HUM IIPONUCUMA.

18 TIpecyna Anenaonor cyna y beorpany, I3 439/22, 26. 6. 2023. roause.

Y Verein Klimaseniorinnen Schweiz and others v. Switzerland (App. No 53600/20)
9. 4. 2024, para. 513: ,,OBo OM HMIUTMIEPAIIO Ja KaJua je CTaTyc XpTBe yTBpheH mpema
KpPHUTEpHjyMHUMa IOCTaBbeHUM y paras. 487. u 488, Moxe ce NpeTOCTaBUTH Ja je 030UIb-
HY PU3MK 3HAYajHOT CMambeHa OYEKWBAHOT XXMBOTHOI BEKa ycie] KIMMAaTCKUX MpPOMEHa
nmono0aH na 1oBene Ao npuMmene 4. 2. Konsenmmje.*
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MOBpe/ly IpaBa, ¢ 003UPOM Ha TO Jia IOJAHOCUTEIbKA ,,HUje JOKa3alia JT0BOJbaH
CTENCeH BepoBaTHOle HACTAHKA IITETE 10 FHCHO 3/IPaBJbe M KBAIUTET JKUBO-
ta“.?’ JacHo je 1a Cy/1 MOoBpe/ly IpaBa BU/H Y HAPYIIaBathy KUBOTHE CPEIUHE Y
MepH Koja yrporaBa 3/IpaBJbe JbY I U HE 3aXTeBa Ja je [ITeTa 110 3apaBibe Beh
Hacrtana. YIpKoc ToMme, mpobiieMu Koju fie ce CUTYpHO jaBUTH y JIOKa3HUBakby
je yTBphHBame KOJIMKH je CTEIeH BepoBaTHOhe MOTpebaH jaa OM ce cMarpayio
na 3araljuBame yrpokasa 3apaBibe. [10je/JMHU ayTOpPH OMpPAaBAaHO KPUTHKY]Y
OBaKaB CTaB Cy/a, KOjH yKa3yje Ha HEJOBOJbHO Pa3BHjEHY CBECT O 3Ha4ajy
KHBOTHE CPE/INHE U M30eraBame YIyliTama y MPoIeHy pU3uKa 3araljermba 1mo
sapassbe.’! C mpyre cTpaHe, y MaioM Opojy moctynaka mpes Y CTaBHUM CyJI0M
y KOjUMa Cce MOJHOCHOIM MO3MBajy Ha IMOBpEAY IpaBa HA 31paBy >KUBOTHY
CpeamHy, CyJ ce Hajuemhe U HE YIYIITa y pacipaBibarbe 0 moBpeau, Beh camo
HABOJY J]a y YCTaBHUM >KallbaMa HUCY HABEIICHH yCTAaBHOIPABHU Pa3yio3u 3a
TBP/IIbY O HOBPEAM HABEJCHOT TpaBa.’

OIIIITE TE3E O HEMATEPUJAJIHOJ LITETHU
3650I" IOBPEJE INPABA JIMYHOCTHU

3aKOHOM O OONUTAllMOHMM OJHOCHMAa mpeaBuheHa je moryhHOCT moj-
HOIIIeHa TYKO0€ 3a HAKHA/ly HeMaTepHjaliHe ITETe MPOy3POKOBaHE JyIICBHUM
OonoBrMa ycren moBpeAe mpaBa JUYHOCTH.” Crenu(puvHO 3a HAIll CHCTEM
jé IITO HeMaTepujajHy IITETy IMOCMAaTpa Kpo3 MpHU3My CyOjeKTHBHE Teopuje,
Ha HayWH Jia 32 HEeHO NOCTOjar-e HUje J0BOJbHA ITyKa MOBpeaa mpasa, Beh je
HEOIXO/IHO Jla ce OHa MaHu(ecTyje Kpo3 ayiieBHe 0oioBe.> Y 3emibama Koje
MpUXBaTajy 00jeKTHMBHO CTAHOBHMIITE j€ JIpyraddje, Tako Jia caM YUH MOBpeJIe
MpaBa JMYHOCTHU IPEJCTaBJba IITETY, JIOK Cy CBCHTYaHH JYIICBHU OOJIOBU
jeIaH o KpUTepHjyMma 3a yTBphUBame BUCHHE HakHajC.”> YIOpEAHO MpaBo

20V mnp. omyky YcrasHor cyaa, Yx-1424/2008, ox 31. 3. 2011.

2 Mumnojesuh, T'. (2021). Ocnosu 3a tioguszarse wwiyscoe 3a HakHagy wiideiiie y eKo-
JIOWKOM iipasy, NOKTOpCKa aucepTanuja, 223-224, noctynHo Ha: https://nardus.mpn.gov.
rs/handle/123456789/20882?ocale—attribute=sr RS; Ilpecyna Bumer cyma y IlanueBy
Ik 886/13, ox 24. 12. 2013. rogune.

2 Opnyka YcraBHor cyna Yx-2945/2013, ox 23. 12. 2015.

% 3akon o obmuranuonuMm ojanHocuma, Cayocbenu nucii COPJ, 6p. 29/78, 39/85,
45/89 — onnyxa YCJ u 57/89, Cayorcoenu nucii CPJ, 6p. 31/93, Cayocoenu aucia CL{T, 6p.
1/2003 — YcraHa noBesba u Cayorcoenu inacnux PC, 6p. 18/2020, wr. 200.

2 Cumonosuh, W., Jlasuh, M. (2014), Ipahanckoiipasna 3awituitia ipasa JuyHo-
citin. 360opHuK pagosa [IpaBHor daxynrera y Humry, LIII(68), 269-290, 281.

» baperuh, M. (2006), Ilojam u (yHKIHje HEHMOBHHCKE IITETE MpeMa HOBOM 3a-
KOHY 0 00Be3HHM onHOcUMa. 30opHux Ilpasnoi ¢axynitieiia y 3aipedy, 56, 461-500, 472.
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Mo3Haje TpeH O00jeKTHBH3aIMje MopalHe (HemaTepujaiHe) mrere. Tako ce
XpBaTCKHM 3aKOHOJABaI] HEIAaBHUM H3MEHaMa 3aKoHa O OOBE3HHM OJHOCHMA
OIpE/IeINO 338 00jEKTHBU30BAKE OBOT 1T0jMa. >

[ojenuuu ayTopu cy HEAYro HAKOH JoHOIIEHa 300 mucaiu o ToMe 1a
Om HempH3HaBamkE NUpama y MpaBa JUYHOCTH Kao HEMaTepHjaslHe IITETE y
ciIydajeBuUMa Kaja ormreheHu He Tprmu O6ooBe L,y mopehemy ca focTurayhnma
Halller MpaBa, jyJuKaType U TEOpHje, MpeacTaBibano Kopak Hazan >’ I{uroj
craB oOpa3iake Ha HAYWH Ja yBOheme NMPEBEHTHBHE Mepe 3a0paHe Jajber
JIUpama y paBa JTUIHOCTH Y Wi. 157. 300 caapxu uiejy 0 HeJOMyIITEHOCTH
3aJupara y oBa Ipasa, 0e3 003upa Ha eBEHTYaHO MPOY3pOKOBaHE OOJIOBE.

Hpyru ayTopu cmaTpajy Ja je 1mojaM HeMmaTepHjalHe IITeTe TaKO YCKO
MOBE3aH ca M0jMOM IIpaBa JHUYHOCTH Jia C€ O 0] HE MOXKE HH PaclpaBibaTH
y OJICYCTBY MoOBpejne oBuX mpaBa. Kputukyjyhm pememe 300, HaBone na
0OJIOBH M CTpax MpeJICTaBsbajy caMo MaHHu(DecTalujy mMTeTe y Yrjoj je OCHOBH
noBpeza npasa nuuanoctu.”® [ltaBuiie, cyjcka npakca je npe goHoremna 300
nocyhuBana HakHaJy HeMaTepHjalHe IITETe HE3aBHCHO O] JYIICBHOT Ooiia
(omHOCHO (M3WUYKOTr OoOJla MM CTpaxa), ako OKOJHOCTH ciydaja OmpaB[a-
Bajy JocyhuBame HaKHAJE 3a MPETPIUbEHH ocehaj JbyTHe, KaJOCTH, IMaTHhe U
JIPYTUX HEJIarogaHocTH.”

be3 nmasper 3amaxkema y amiemMe 00jeKTHBHE U CyOjeKTHBHE TEOpHje,
Tpeba HaBeCTH Ja TOCTOje W ayTopu Koju npedepupajy MENIOBHTH IOjaM
HemaTepujanHe mrere u3 CKHIle 3a 3aKOH U 0 obsiuraiujama u yropopuma.*

MelyTum, Kako OBO CTAaHOBMIITE HHUje NMpuxBaheHo y nomaheM mpasy,
Tpeba mohm o oxBupa koju 300 m cyacka mpakca oapehyjy. Jocyhusame
HaKHA/IE HEMaTepHjalHe IITeTe 300T IOBpEIe NpaBa JWIHOCTH HYKHO Yy
cebu oOyxBaTa JOKa3WBamkb-e MPETIPIHCHAX AYIIECBHUX 00joBa. DakT moBpene
JIMYHOT TIpaBa HUje J0BOJbaH, Beh je HEOIXOIHO JIa Ce OBpe/ia 01pa3n y HHTHUM-
HOM Tprubewy otuteheHor.’! CyJ0BH 4eCTO 3aXTeBajy MHTCH3UTET JYIICBHUX
60J10Ba KOj¥ TOBOAM 0 030MJLHOT HapyllaBama ICHXUYKE paBHOTEKE.

26 3akoH 0 00Be3HMM oxHocuma, HH — 35/05, 41/08, 125/11, 78/15, 29/18, 126/21,
114/22, 156/22, 155/23, an. 1046.

2 [uroj, C. (1980), Komenitiap 3axona o obnuiayuonum ogrocuma, pea. biaroje-
Buh, B., Kpym, B. Beorpaxn: CaBpemena agmunucTpanuja, 430—431.

2 TTerposuh, 3. (1996). Haxnaga nemaitiepujanne witieitie 3001 ilogpege upasa iu-
nociu. beorpan: Bojna xmura, 12.

» Ibid., 181.

30 Kapanukuh Mupuh, M. (2015). OGjekTHBH30Bamke MOpAlHE MITETE. 300PHUK
Maitiuye cpiicke 3a gpywitisene nayke, 3/2015, 487-503, 493, 494; Koncrantunosuh, M.
(1996). Cruya 3a 3axonux o obruiayujama u yiosopuma. beorpan, wr. 124.

31 Kapanukuh Mupuh, M. (2015). Op. cit., 3/2015, 489.

32 Kocruh, C. (2023). I'pahanckonpaBHa 0AroBOpHOCT 300r 00jaBJbUBaba Ha JPY-
LITBEHUM Mpekama. buuiten Bpxoenoi cyga, 3/2023. beorpan: Intermex, 187, 188.

751



Tacuux Ageoxaiticke komope Bojeogune, 6p. 3/2025.

Kanma nohe mo HapymiaBama KHBOTHE CpeJIMHE, HECIIOPHO j€ Jia YOBEK
MOJKe TPETIPETH MaTepHjalIHy U HEMAaTePHjalHy IITETy, YKOJIHKO je IITeTHA
pamma JoBela 10 HapyllaBama 3]paBjba, OJHOCHO aKO ce Ha KOHKpeTaH
Ha4YMH MaHUQecToBaja Ha 37paBiby. MehyTuM, OTBOPEHO je MHUTamke Ja JIH
MOJKe HACTYNUTH HEMaTepHjalHa IITeTa 300T MOBpene JUIHHUX TIpaBa yCiIe[
3araljema, HE3aBUCHO O] CBeHTYyaHe (pr3uduKe MaHu(eCcTanuje OBpee.

Axko mohemo o1 Tora mTa YMHU MOBpPEAY MpaBa Ha 3/IPaBy JKUBOTHY Cpe-
JIMHY — HapylllaBambe JKMBOTHE CPEJMHE Y MEPH KOja MOYKE YTPO3UTH 31paBIbe
1 10OpOOUT JbY/IH, JaCHO j€ Ja Jby U IyTOTPajHO U3TI0KEHH BUCOKO] KOJTHUYUHU
3araljyjylinx marepuja Tpie noBpey IpaBa Ha 37paBy KUBOTHY cpeauHy.** V
TOj CUTyallMju Tpeba MPOLIEHUTH Aa M OHU YjEeIHO TpIE U TyLIeBHE O0I0BE
ycJie/] OBe ToBpeJe.

JlymeBHu 6onoBu Mory jia ce Manudectyjy Ha panndyute HauuHe. Cy
4ecTo pasMarpa pasHe acleKTe yHYTpalllber TPIUbCHa paad yTBphuBama
MOCTOjaba U MHTEH3UTeTa MylieBHuX Oonosa. [Ipema crtaBy cyncke mpakce,
HEMaTepHjaiHa IITeTa MOXE Ce cacTojaTH y ocehamy MoHMIKEHa, cpama,
cTpeca, Y3HEMHPCHOCTH, HE3aJ0BOJbCTBA, JBYTHHC U CIMYHO. Y TSKHUM CITyda-
jeBHMa MOBpEJIE MpaBa JIMYHOCTA MOXKeE JI0Nu 10 JynieBHOT 000sberba.*

KoncrantHo wusnarame mnosehanoj koHueHTpauuju 3aral)yjyhux mate-
pHja MOXKe M3a3BaTH BHCOK HUBO CTpeca, Y3HEMHUPEHOCTH, HE3al0BOJHCTBA
" JIpyre HemarogaHocTH. [locToje mcTpaknBama Koja M3II0KEHOCT 3araljeHoMm
Ba3yXy MOBe3yjy ca mpobiieMrMa ¢ MEHTAIHUM 3/paBibeM. YV TOM cMHUCTY,
jacHo je na omreheHu MOry TpIeTH AylieBHe 00J0Be 300T MOBpe/e MpaBa Ha
3paBy KUBOTHY CPEIHHY.

Iopen nymeBHumx OonoBa, Tpeba pa3MOTPUTH MOTYhHOCT HakHame
mreTe y BUIy cTpaxa. CBeCcT 0 HEraTHBHHM IocieaAnIiaMa 3aralerma o 3/1pa-
BJbE M KHMBOT JbyAM Beha je Hero mkaa. JlyrorpajHo u3marame 3aralyyjyhum
MaTepujama crBapa moBehanm pusmk 3a omreherme 3apaBiba M HACTyNAmkE
6onectn. Jbynm Koju HacesbaBajy BHCOKO3araljeHa mozapydja MoOTy OuUTH

33 TlojemuHuM ayTOpH 3acTylajy CTaB Jia OM ce MpaBHia O 3allTHUTH NPaBa JNYHOCTH
MoOIJa MPpUMEHUTHU HA 3alITUTY JIMYHOCTH O I/IMI/ICI/Ija, Hapo4YuTO OHJA KaJia OHE HE IIpPO-
y3pOKYjy 3HATHY IOBpEIY JMYHOCTH, jep HMIIAK YHHE MCIIAKkE y NMPUBATHU XKUBOT I10je-
muHna. V.: Byukosuh, M. (2018). I'pahanckotipasnu actiexiti 3auiitiuitie 0g UpeKoMepHUX
umucuja, TOKTopcka aucepranuja, 300-302.

3 Kocruhi, C. (2023). I'pahanckonpaBHa oAroBopHocT 300r 00jaBjbHBama Ha Jpy-
IITBEHUM Mpexama. bunitien Bpxoenoi cyga, 3/2023. beorpax: Intermex, 187, 188.

33 Newbury, J., Stewart, R., Fisher, H., Beevers, S., Dajnak, D., Broadbent, M., ...
Bakolis, 1. (2021). Association between air pollution exposure and mental health service
use among individuals with first presentations of psychotic and mood disorders: retrospec-
tive cohort study. The British journal of psychiatry. The journal of mental science. 219(6),
678-685.
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JIyTOTPAjHO M3JI0KEHH CTpPaxy BHCOKOT HMHTEH3HMTETa 300T IMOTCHIIMjaJIHOT
omrehema 3/1paBiba.

Y amepuykoj TUTEpaTypu HAWJIa3UMO Ha TojaM reasonable fear, onHo-
cHO paszymHoOr ctpaxa. CyIcka mpakca oBaj mojaM Besyje 3a crpax ox Oymyhe
mTeTe y BUAy 00JeCTH KOjU ce jaBJba OHJa KaJia je omTeheHn U3T0KeH ITeT-
HOj MaTepuju HAJIMK a30ecTy WM MPEKOMEPHOM 3padewmy. Y TOj CUTYalljH,
pagu nocyhema HakHaze, Mopa ce paJuTH O pa3yMHOM cTpaxy oj Oynyhe
[ITEeTe KakaB OW W Apyra JHIa Tprieia Kajaa Ou ce Hallla y UCTOj CUTyaIuju.>¢

VY nurepaTypH IocToje 3aroBaparma Mpero3HaBama CTpaxa ycle] 3ara-
hema xao moceOHOT BHIA HeMaTepHjaiaHe mTere. Vctude ce aa je crpax Koju
MojeIMHI Tpre yciiea 3arahema mojadan 300r Moryhux karacTpodarHux
MOCHeUIA U HEU3BECHOCTH. >

VY wmHameMm mpaBy, HaKHaJIa HEMaTepHjalHE IITeTe 300T MpeTpIUbe-
HOI' cTpaxa Iocyhyje ce ako WMHTCH3HTET U IyXKHMHA Tpajama CTpaxa To
ompasaaBajy.*®

Y toMm cmuchny, OWwio OM TEIIKO 3aMHCIHTH IocyhuBame HakHane
HeMaTepHujanHe ImTeTe 300T cTpaxa o HacTymama Oymnyhe mrere. Mehytum,
cMaTpaMo Jla OBaKBa KapakTepu3alija crpaxa ycieq 3aralema HUje y TOT-
nyHocTu ajekBaTHa. Hamme, omrehenn Beh Tpme mreTy koja ce cacTtoju y
CTpaxy IO XHUBOT W 3JpaBibe. JlomaTtHo, cTpax je mocebaH OOJMK HeMare-
pHjalHe IITeTe, KOjU ce JOCylyje HEe3aBHCHO OJl €BEHTYAIHO MPETPIUBCHHUX
(GU3MUKKUX U TyHOIEBHUX 00JI0Ba U Y BUXOBOM OJCycTBY. Huje HeomxoaHo aa
je omrehenun Beh mpeTnpeo MoBpeay WM HapylllaBamke 37paBiba Jia OM CTpax
010 mpero3HaT Kao ITera.

VYcnoBu 3a jgocyhuBame HakHalle HeMaTepHjalHe IITeTe 300T TpeTp-
IJBCHOT CTpaxa OJHOCE Ce HAa MHTCH3WTET W JYKUHY Tpajama cTpaxa, 3Hauaj
nospeheHor 1o0pa M IUJb KOMe CIIy’)KH HaKHa/a, Tako Ja ce ’hoMe He IOrojyje
TeXIbaMa Koje HHCY CIIOjUBE Ca HEHOM IPUPOIOM U JPYIITBEHOM CBPXOM.*
Y KOHKpPETHOM CIy4ajy, JOCyhuBame¢ HaKHAIE 3a MPETIPJbEHH CTpax 300T
yIrpoXkKaBama 3/IpaBjba HE MOTO/yje OBAKBHM TE)KEbaMa, a aKo CyIl YTBPIHU Ja
je cTpax BHCOKOT MHTEH3HMTETa M JIy)KHMHE, CMaTpaMo Jia OM OBE OKOJIHOCTH

3¢ Ahmed, R. (2023). The Influence of Reasonableness in Determining Delictual or
Tort Liability for Emotional Distress or Mental Harm in American and French Law, 9-10,
noctymHo Ha: https://www.saflii.org/za/journals/PER/2023/12.html

37 Lin, A. (2006). The Unifying Role of Harm in Environmental Law. Wisconsin
Law Review, Vol. 3, UC Davis Legal Studies Research Paper No. 74, 898985, 946-950.

3% ,OcuM Tora, Kaja ce uMa y BHIY YTBPHEHO YMILCHHYHO CTarbe, TYKHJba HE OH
MMaja IpaBo Ha HaKHAJy HeMaTepHjajiHe IUTeTe Ha MMe MPeTPIUbeHUX (QU3HUYKMX 00JI0oBa
U cTpaxa, ¢ 003MpOM Jla MHTEH3MTET M Iy)XHHA Tpajama Gu3Hukux 6ONoBa M cTpaxa He
ompapiaBajy nocyhuBame HakHaze HemarepujaiHe mrete.” Ilpecyna BpxoBHor kacarmo-
Hor cynaa, Pes2 1691/2019, 20. 5. 2021. roguxe.

300, un. 200.
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Tpebaio ja Oyay JAOBOJBHE 32 BEHO JOCyhUBame, 4ak U ako HUje HACTYIHIIa
HETIOCPEeha MPETHa 0 KUBOT U 3ApaBJbe OMTeheHor.

MebhyTtum, npobieM Koju ce jaBjba y BE3U ca MOHUMABEM CTpaxa je y
JI0Ka3uBamy y3pouHe Bese u3Mely crpaxa ycnen 3arahema ca pajmoM KOH-
KpETHOT MITETHHUKA, C 003UPOM Ha HU3 aKTepa KOju y Mamoj win Behoj Mmepu
nonpuHoce 3arahemy, 300r dera je TEMIKO JOKa3aTH Ja je CTpaxX Mocieaula
LITETHUKOBE paje. 300T Tora ce y JUTepaTypu cBe demnhie TOBOPH O OATO-
BOPHOCTH 3a moBehaHu pU3MK O] IITETE, YMECTO MojMa y3poka.*

HAKHAJA HEMATEPUJAJIHE LITETE 3501 IOBPEJE ITPABA
HA 3JIPABY ’KUBOTHY CPEJUHY

KonauHo, mOMTO OCHOBHHU MOCTYJIATH HAIlle XUTIOTE3€ CTOje — IIPaBO Ha
3[IpaBy JKUBOTHY CPEIUHY MOXKE C€ CMaTpaTH MPaBOM JIMYHOCTH, 10 FETOBE
noBpese Moxke nohu ycien 3arahema u omrTeheHn Mory TpreTH HemaTepu-
jaHy WTETy yClea Berose moBpeje, Tpeda HCIUTAaTH KaKko OU TOCTyNaK Mpej
CYZOM H3IJIe/1ao, KOje YMEbEHHIe OM TYXHJall MOpao Jia JAOKaKe M Ha KOju
HA4MH O TO MOTa0 J1a yYUHH.

Pamm octBapema ycmexa y CHopy, TyXKHJIall Mopa Ja IOKaxe Oa je
JOMIIO IO TOBpE/e IMpaBa Ha 3ApaBy XKUBOTHY CPEIHMHY, MYIICBHE 00IOBE
KOje yciie/ IOBpejie TPIH U y3pO4Hy Be3y u3Mely pajime TyKEHOT U Mpoy-
3poKoBaHe mTeTe.*!

[IpBeHcTBEHO, Kao 1ITO je paHHje pa3paheHo, MOBpeaa mpasa Ha 3/paBy
JKHUBOTHY CPEIUHY IMOJpa3yMeBa HApYIICHOCT )KUBOTHE CPEIUHE Y MEPH Koja
MOXe€ OIITETUTH WIIM YIPO3UTH 3/paBibe Jbyau.*? JlokasuBame moBpene Ou ce
3aCHHMBAJIO Ha Mepemhy KOHIIEHTpanuje 3aral)yjyhux yecruia, y3 no3uBame Ha
M3BEIITaje CTPYYHHUX Telna O MOTyhuM HeraTMBHUM yTHIajuMa 3araljema Ha
3apaBibe Jbyau. [loBpena npaBa Ha 3/paBy )KMBOTHY CPEAMHY HE I0/IpasyMeBa
HeraTuBHy MaHHu]ecTalujy 1o 31paBibe, Beh HCKIbYYHBO CTambe XKUBOTHE Cpe-
JMHE yCIle/ Koje mocToju nosehann pusuk oJ] oBakBe MaHHpecTarmje.

Kako ce y nureparypu HaBoau, a ¢ oo3upoM Ha To jna 300 He onpe-
hyje kama ce mpaBo JUYHOCTH cMmarpa moBpeheHWM, Cyll y 3aBHCHOCTH O]

40 Simon, M. A. (1992). Causation, Liability and Toxic Risk Exposure. Journal of
Applied Philosophy, 9(1), 35-44.

“ Boposait, J. (2011), HakHasa HEeMMOBHHCKE HITETE 300T MOBpPEJIE MMpaBa JINYHOCTH,
bBunitien Bpxosnoi kacayuonoi cyga, 3/2011. Beorpan: Intermex, 82.

4 HapyiiaBame KBAIHTETa JKMBOTA KA0 PE3YNTAT CTamba XUBOTHE CPEAMHE, HAKO
HE J0BOZAE A0 KOHKPETHOT HCIIOJbaBama INTETE MO 3]paBibe JbYIH, CBakako OM Tpebaio
CMaTpaTy MOBPEJOM IpaBa Ha 3[paBy XUBOTHY cpeauHy. Déjeant-Pons, M., Pallemaerts,
M. (2002). Human rights and the environment. Berlin: Council of Europe, 21.
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OKOJTHOCTH cllydaja M uMajyhu y BUIY CBe M3BEJCHE J0Ka3e Tpeba Ja yTBPIr
YUIHCHHUIIE HA OCHOBY KOjUX he M3BECTH 3aKkjbydaK O €BEHTYalHO] MOBpEIH
npasa JTHIHOCTH.* MOKeMO MPEeTHOCTaBUTH J1a 01 ce Y TOKA3UBAhY TYKUOIH
y BEJIMKOj MEPU OCJIamhalld Ha W3BEIITaje CTPYYHHUX TElNa O YTHIAjy CICUH-
¢buuHuX BUIOBa 3araljerma Ha 37paBibe JbYIU U MOMOOHOCTH 33 HApPYyIIABAHE
3apaBsba. Y CKIIaJly ca THUM, JIOKa3MBakhe MOCTOjama MOBpe/ie MpaBa Ha 31paBy
KUBOTHY CPEJIMHY CBOJMJIO OM ce Ha JOKa3WBame Jla je JOIUIo N0 3aralema,
KOje je croco0OHO Jia yTH4e Ha 37[paBbe Jbyau. Tama Ou Tpebdaso cMaTpaTu Jaa
je mpaBo oritehieHOr Ha 31paBy KUBOTHY CPEIUHY MOBpeleHO, HE3aBUCHO O]
TOTa Ja JU ce moBpeda MaHu(ecToBaja y meroBoj ¢gusuukoj chepu. Cama
YHIbEHUIA J1a je 3araljeme cTBOpHiIO moBehaHu pU3UK Of HapyllaBama 37pa-
BJba U J1a OM HACTAaBaK HM3larama 3araljery MpOu3Beo ,,0MHUIJBHBY IITETY IO
3[[paBJbe JOBOJBHA je, [0 HAILIIEM MHIILBEHY, 1a KOHCTUTYHUIIE TIOBPEILy OIITe-
heHor Ha 31paBy JKUBOTHY CpeanHy.**

Y oBoMe ce orJiea jenHa oJ KIbyJHHX pa3iinka y OJHOCY Ha ,,KITaCHIHE
Ty>k0€ 3a HaKHa/y IITeTe MPOUCTEKIIe U3 3arah)ema. Y mbruMa TyKUIaI Mopa Ja
JIOKa)ke, OCHM Jia je J1o 3araljema JOIIo U Jia je OHO MOJ00HO Ja MPOU3Be/Ie
IITETHE MOCIEIUIIC 10 3/IPaBJbe, U TO JIa jE OHO OMIIO Y3POK KOHKPETHE IITETE
— 0OJIeCTH WJIM TIOBpeze. Y3pOUHY Be3y y OBOM CITydajy HE3aXBaJHO je JIOKa-
3uBaTH, MMajyhul y BUIy HU3 YHHWIAIA KOjH YTHUYY Ha 31paBJbe.

Hacymnpot Tome, y mapHuiiamMa 3a HAKHay HEMAaTEPHjaIHEe [ITETE YCIIe
MOBpe/ie MpaBa Ha 3/IpaBy JKUBOTHY CPEAMHY HHjE€ HEOMXOIHO OKA3UBATH
y3pouHy Be3y y uctom cmuciy. lltaBuiie, 1oBosbHO je aa omrtehenu nokaxe
Jla TPIH TyImeBHU 007 jep My je moBpehero mpaso. OmreheHn He Mopa JIoKa-
3WBaTH J]a UMa KOHKpPETHE (PH3MUKE MOCIeauIe Kao MaHu(EeCTalujy TOBpee
3lpaBJba, Beh je J0BOJBHO Jla IoKaxe Jia je MITeTHA pajimha MoJA00Ha J1a J0Be/e
JI0 YIpOXKaBarba HhEeroBOr 3/[paBJba U Jla OH TPIH JAYIICBHU 00 yclie MoBpe/ie
mpaBa Ha 3I[paBy KUBOTHY CPEHHY, Koja ce MaHu(pecTyje Kao noBehaHu HUBO
cTpeca, CTpenmba 300r HEM3BECHOCTH I10 3]IpaBJbe, aHKCHO3HOCT, 00ja3aH o
00JIECTH U CITHYHO.

JlokasuBame moOBpejie TNpaBa HHje MOCEOHO 3axTeBHO. CIMYHO je U
ca AylIeBHUM 0OJIOBHMA yClel TOBpE/e MpaBa — OHU Ce MOTY JOKa3WBaTH
HCKa3uMa TY>KHOLIA M CBEJOKa, M3BEINTAjiMa JIeKapa, Ka0 U HA OCHOBY CBHX

4 boposaii, J. (2011), HakHaaa HeMMOBHHCKE IITETE 3001 TIOBPEIE MPaBa JINYHOCTH,
bunitien Bpxosnoi kacayuonoi cyga, 3/2011. Beorpan: Intermex, 82.

4 Di Sarno and Others v. Italy, (App. no. 30765/08), 10. 1. 2012, para. 106: ,,06a-
Be3a JIp’KaBe Ha yCIIOCTaBJbakhe PErylaTOPHOT OKBHPA OJHOCH CE HE CaMO Ha HMCIOJbEHY
HITETy MPOUCTEKITY M3 oapeh)eHNX akTUBHOCTH Beh M Ha MHXEPEHTHE PH3HKEe YKJbyYeHEe Y
AaKTUBHOCT."
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JI0Ka3a KOju yKa3yjy Ha CBaKOJHEBHU KUBOT M )KUBOTHH CTaHJIApA TyXuomua.*
VYxonuko je ycien 3aralema I0MUI0 A0 ITyMICBHOT 000JbeHa TYKHUOIA, aHTa-
JKOBamE BEIITaka OWJIO OM HEONXO/JHO, ¢ 003UPOM Ha TO Jia CyJ He Mocenyje
crien(uyUHa 3Haka Ha OCHOBY KOJUX OM MOTao0 Jia yTBPJH PEJICBAHTHE YHEHC-
HUIIE Y Be3u ca 000JbermbeM.

Ycnex y napHUIM HajBUIIE 3aBUCH O] JOKA3UBakba y3pOoUuHe Be3e u3Mehy
noBpe/ie mpasa (0IHOCHO JyHIeBHOT 60J1a) U palbe Tyx)eHor.*” Y3pouHocT ce
JI0Ka3yje mpema OMIITHM IMpaBWIMMa KOja ce MPHUMEHYjy U Y JAPYruM Tmap-
Hunama. Tako, kaja je Joka3zaHo rmoBehaHo mpucycTBo 3arahyjyhux decruna
y BasIyxy, y3pouHy Be3y Tpeba yCTaHOBHTH u3Mel)y HHBOa dectuma (kKao
o0JIMKa TIOBpeAe MpaBa Ha 3/paBy JXMBOTHY CPEIMHY) U pajithbe TY>KEHOT.
MoskeMO MpPeTIOCTaBUTH JIa Ce OHa JI0Ka3yje yTBphUBameM MpeTekHe Jaesar-
HOCTH TYXKCHOT, MaTepHja CIenu()UIHNX 32 HETOBY JETATHOCT U CIUIHO.

Wnak, npobiemu y3pouHe Be3e AyOJbU Cy OJ JOKAa3HBama Ja je palmba
TY>KEHOT 1T0JJO0HA J1a JI0BE/Ie 0 MOBpe/Jie paBa Ha 37paBy KUBOTHY CPEIHHY.
HapounTo nmamac, xaja mocroju BequUKH Opoj cyOjexaTta Koju yTHUy Ha HHBO
3aral)ema, TEIIKO je OAPEAUTH JOTIPHHOC CBAKOT Of FHHX, OAHOCHO TBPAHUTH
na 6e3 IONPHHOCA TYXXEHOT He OM JOIUIO A0 IOBpPEIe MpaBa TyXHoma. 300T
TOra Ce y JUTEPATyPH MPeAaKe OJaKIIAke MPOLECHE MO3UIH]e TyKUOLA, ca
(oxycoM Ha yOnaxaBame WIN NMPEMEIITamke TepeTa JoKka3uBama. Tako Lluroj
HABOJM J]a OBaKBO CTAamE 3aXTEBA J1a C€ OAYCTAaHE OJ CTPOTOT T0Ka3a Kay3arHe
Bese, Beh ce Tpeba 3a70BOJBUTH BUCOKUM CTENIEHOM BepoBaTHohe.® V Hekum
Jp>KaBama je yBeJieH oOpT TepeTa JOKa3uBamba y eKOJIOIIKUM NapHHuIiaMa, Tako

4 TIpecyna BpxoBHor kacanuoHor cyna, Pes2 687/2012 27. 12. 2012. roauwe: ,,Cy-
NPOTHO PEBU3HjCKUM HABOJUMA TYXKEHOT, Y MOCTYNKY yTBphUBama JUCKPUMHUHAILMje HUje
noTpedHo BemTaueme. Bemmraueme ce M3BOM Kaja je 0 HEKOM IpodieMy IOTpeOHO 3Ha-
b€ KOJUM CyJ He pacroyiake. Ha OCHOBY M3BE/ICHHX Jl0Kas3a (caciyllame CTpaHaka, CBe-
JI0Ka) CyJ MOJKe Ja MPOLEHH M YTBPAHU Ja JIM C€ Yy WISHTUYHHM CHTyalMjaMa HejeIHaKo
nocrymna.”

4 Kocruh, C. (2023). I'pahanckonpasHa 0AroBOpHOCT 360r 00jaB/bHBaka Ha Jpy-
IITBEHUM Mpexkama. Bunitien Bpxoenoi cyga, 3/2023. beorpan: Intermex, 187, 188.

47 KpuBuua mretHuka Hehe OMTH y CpeuIITy OBOT pajia, uMajyhin y Buay na 3akoH
0 3aIUTHTH )KUBOTHE cpeanHe y wi. 103. mponucyje 00jeKTUBHY OArOBOPHOCT 3a 3araheme.
VYkoiuko O unak cya npuMmermnBao ommta npaswia 300 o kpuBuny, Ha cTpaHu ourrehe-
HOTI' CBakako OW OWJIa TPETIIOCTaBKa KPUBHIIE, TAKO Ja OW IITETHHK MOPAO Jia JOKaxe Ja
HHUje KpHUB 3a IPOY3pPOKOBaHy MITETY. 300T MPHPOJE U OTPaHUYCHA Paja, MUTAKE EBEHTY-
aJIHE KPHUBHIIE IITCTHUKA ycren 3aral)ema Hehe Outu netasbHuje paspaleHo.

* Turoj, C. (1980). Komenitiap 3axona o obnuiayuonum ogrocuma, pex. bmaro-
jesuh, b., Kpym, B. Beorpan: CaBpemena aamunucrpanuja, 440; cianuno v.: Wu, C. F.
(2021). Challenges to Protecting the Right to Health under the Climate Change Regime.
Health and Human Rights, 23(2), 121-138, 131.
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Ia je Ha 3arahuBady TepeT JOKa3WBama MCKJbYYeHa OATOBOPHOCTH OTHOCHO
HEIMOoCTOjarba y3poUuHe Bese u3Mel)y mberose paime u mrere.*

Yak 1 y cuTyaluju y Kojoj Ty>KEHH HHje eMUTOBAO IIENOKYITHY KOJTHYUHY
npucyTHUX 3aral)yjyhux marepuja, Tpedango OM ra cMaTpaTH OATOBOPHUM aKO
je IHeroBa JETMATHOCT Jajia 3HavajaH JONPHHOC MPEBa3HIaKEHY T03BOJHEHOT
HUBOA 4yectuila. Ha Taj Hauma mMoxe ce n3dehu mpobiieM ajekBaTHE yY3pOUHO-
CTH, HAPOUUTO Kaj ce paju o 3arahuBady Koju Hajuemrhe MMa BelUKe pecypce
3a TMpHUKyMJbamke MH(POpMAIHja O YTHIQjy EMHTOBAaHMX MaTepHja Ha 37pa-
BJbC JbYAM, Ka0 M 00aBe3y CTapama O 3aIllITUTH XUBOTHE cpeawHe. HapasHo,
MIpaBHU CTaHAAp[ 3HAYAJHOT JOIPHHOCA OCTaje Ha CYJAOBHMA J1a YCTAHOBE.

300r npobaeMa y yTBphuBamy y3pouHe Beze usMel)y paame 3arahupaua
U IIPETHpJbEHE IITETE, CMaTpaMo Ja Ou y HHTepecy Ty Kuiana OMiIo OKpPETamhe
nocTtymnka npotus PenyOnuke CpOuje, ayTOHOMHE MOKpajuHE WM jEIMHUIIE
JIOKaJHEe caMOyIpaBe Kao HOcWiana o0aBe3e 3allTHTE JKHBOTHE CpPEIHHE,
OJIHOCHO OJip’Kama 3aralema CpeirHEe Ha HMBOY KOjU HE Ipella3u TPaHUle
npezBuljeHe CTpyYHUM akTHMa.>® 3aKOH O 3aIUTUTH KUBOTHE CPEAMHE Y 4IL. 5.
Ha eKCIUIMIUTAH HAUWH MpeaBHha OATOBOPHOCT OBHX aKTepa 300T ,,HENpeay-
3UMama Mepa 3allTuTe )XKUBOTHE cpeaune’. logaTHo, y wi. 103, cr. 2. 3akoHa
IPOMMCAHO je Ja je

»---32 3arajuBamC KUBOTHE CPEIMHE OATOBOPHO U IPABHO M (PH3MYKO JIHIE
KOje je He3aKOHUTHM WIIM HETIPABIJIHUM JICIOBaFEM OMOTYNHIIO WITH JTOITY-
cTiio 3araljBame KUBOTHE CpeanHe .

CamuMm THM, uMajyhu y Buny na cy Pemybmmka CpOuja, ayToOHOMHA
MOKPajHHa OJIHOCHO jEJMHHMIIA JIOKAJHE caMOylpaBe HOCHOIM o0aBe3e cra-
pama O 3AIUTUTH >XHUBOTHE CPEIUHE, ONHOCHO Ipeoy3HMama Mepa KOjuM
ce HUBO 3arahjema O/p)KaBa KCIOJ IPAaHUYHUX BPEIHOCTH, jaCHO je Ja OHU
MOTY CHOCHUTH OJTOBOPHOCT 3a moBpeay obOasese. [loBpena Ou ce cactojana
y YHIBGHUIM TPEKOMEpHOT 3araljema, OJHOCHO 3arahiema HW3HAI TpaHud-
HUX BPEIHOCTH.

VY oBoj curyanuju, omreheHom Ou OWIO 3HATHO JIAKIIE Aa ycle y mnap-
HUIM, UMajyhu y BuAy Ja Ha OBaj HAUMH 3a00MJIa3U JTOKa3UBAHE y3pOUHE
Bese u3Mel)y panme 3araljuBaya u Hactymnene mrete. HanMe, Ty:)xOeHHN 3aXTeB
yVIEepeH TPOTHUB KOHKPETHOr 3araluBada movnWBa Ha panmH 3arahuBama, U
Noipa3yMeBa J0Ka3uBambe J1a je KOHKpeTHa pajama josena 1o mrere. C npyre

4 V.. y Kunu Qianxun, X., Mehran, K. (2023). Reflections on the environmental
damage compensation regime in Chinese civil legislations. Heliyon, 9(4), 1ocTymHO Ha:
https://www.sciencedirect.com/science/article/pii/S2405844023023617

0V yn. 74, cr. 2. YeraBa PC ekcmmuuTHO je npeaBuljeHo Ja je cBako, a moceGHo
Peny6nuka CpOuja u ayTOHOMHA MOKPajHHA, OJrOBOPAH 3a 3aIITUTY JKHBOTHE CPEIMHE.
Hcra obaBesa npeasulena je u wi. 4. 3aKoHa O 3aIITHTH )KUBOTHE CPEIHHE.
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CTpaHe, TYKOCHH 3aXTeB KOjH Ce TIOJHOCH TIPOTHB perumo Perrydmuke Cpouje
3aCHUBA C¢ Ha YUILCHUIM JONYINTama MPEKOMEpHOT 3aralerma, He3aBHCHO
0l KOHKpETHOT JHIa Koje je 3arahjeme y3pokoBajo. OOroBOPHOCT JAp)KaBe
He 3acHMBa ce Ha QakTy 3araljema Beh mpomymramy JOHOIICHA aJeKBAaTHE
perynaThBe OHOCHO IeHEe NMIUIEMEHTAIHje Ha 3araljuBade, ycien yera HUBO
3aral)ema mpenasu rpaHuIHE BPEITHOCTH.

Ha oBaj Haumn, omtehenu TBpau na je Pemy6nuka Cpbuja Hocuial oba-
Be3€ 3allITUTE KUBOTHE CpeAuHEe (IITO je 3aKOHOM MpenBuleHo) U JoKaszyje
Ja je HUBO 3arahema cpejiMHe W3HAJ TPAaHWYHUX BpeqHocTH. Ha oBaj HaumH
ce ,,0TKJbydJaBa‘* ONTOBOPHOCT JprKaBe, ¢ 003UPOM Ha TO Ja je OHA JyKHA Ja
npeny3Me Mepe na 3araljere OCTaHe WCIOJ TPAHUYHUX BPEIHOCTH, TE KaKO
3araljeme jecTe mpeuuio npeasuleHe rpaHuie, omTeheHn MoXe jeTHOCTAaBHO
TBPIUTH Ja JpXKaBa HHUje HCIYHWIA CBOje 3aKOHOM IpensuleHe obasese.
HapagHo, apxaBa y 0BOj CUTyaIldjHU MOKE JJOKa3UBATH JIa je Mpeay3eria Heol-
XOJHEe Mepe Wid Ja Ou mTeTa HACTYIHJIA YaK U Jla Cy OHE Ipemy3eTe, ajlu je
M0JI0Ka] oIITehieHOr CBakako OJIaKIIaH UMajyhin y BUIY Jia TEpeT JOKa3UBamba
npenasy Ha JApyry CTpaHy.

He3akoHUTOCT OJJHOCHO HEMPABHMITHOCT pajia oprana Pemyonuke Cpouje,
KOja je Kao ycJOB OATOBOPHOCTH mpenBuljeHa Hampex mutupanuMm wi. 103.
33KC u uin. 5. 3akoHa 0 APKAaBHO] YIpPaBH,’' MOXKE CE€ jeIHOCTABHO JOKA3aTH.
Hamme, kako cy rpanudHe BpeTHOCTH 3araljera MponncaHe IMOCeOHHM Ipo-
mucuma Brage PC, mpomymrame npemy3uMama Mepa Koje Ou crpedmie Ja
3arahewe npehe npeauheHe rpaHuiie CBaKako je MPOTUBIPABHO, C 003UPOM
Ha TO J]a eKCIUIMIIMUTHO KPIK OBe mpornuce, kao 1 332KC.

Ha kpajy hemo aHanmmsmupaTw jeMHy JOCTYIIHY TPECyay y TOCTYIKY
HaKHaJIe HEMaTepHjaTHe MITeTe 300T MOBpPEC MpaBa Ha 3/IpaBy KUBOTHY Cpe-
IuHy. Y autepaTypu je HaBoleH moctymnak BoheH npen OCHOBHHUM CYAOM y
[Nan4eBy kao mpuMep Ja CyjAcka Ipakca Huje OJlaroOHaKJIOHA IpeMa 3aXTeBHMa
3a HaKHaJly HeMaTepujasiHe IITeTe yciel 3araljema )KUBOTHE cpenune.’? Mako
je OBaj cTaB HECYMILHBO TadaH, CMaTpaMo Ja Mpecyia MOXKe yKa3aTH Ha pyIe
Koje Tpeba MOMyHHUTH TIPU HOCTaBJbaky TY)KOCHOT 3aXTeBa.

51 3akoH 0 apxkaBHoj ynpasu Cuyocoenu inachux PC, 6p. 79 ox 16. cenrem6pa 2005,
101 ox 6. HOBeMOpa 2007, 95 on 17. neuemoOpa 2010, 99 ox 11. cenrembpa 2014, 30 ox
20. anpuna 2018 — gp. 3akon, 47 ox 20. jyna 2018, un. 5, ct. 1: ,,3a mWTeTy K0jy CBOjUM
HE3aKOHMUTHM WIH HENPaBWIHUM PAJOM OPTaHH JApKaBHE YIpPaBe MPOY3POKYjy (GU3HUKHM
1 TIpaBHUM JHIUMa ofrosapa Pemy6mmka Cponja.*

52 Jlpenosak, M., Bophesuh, C., Baxuh, C. (2015). IIpasnu unciupymenitiv exono-
wiKe 3qwinuitie — ipahancroupasHa u KpusuuHoupaera 3awitiuiiia. beorpan: Opranu3zaiuja
3a eBpOIICKYy 0€30eTHOCT U capanmy, 99.
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Ananu3oMm mipecyaa Bumrer cyna y ITandeBy I'x. Op. 886/13 n OcHos-
Hor cyaa y [Mandey I1-591/2012, youasa ce cieaehe.’® Tyxkuba je TyROeHUM
3aXTEBOM TpaXWIa HaKHAIy HEMaTepHjajHe INTeTe yCJen MPeTPIbEHOT
cTpaxa ¥ JIyleBHUX 00JI0Ba 300T MOBpeJIe MpaBa Ha KUBOT, CII000/Ty KpeTamba
u m300pa OOpaBHUINTa U TIpaBa Ha 3[[paBy KUBOTHY cpequny. Tyx0a je mogHeTa
300T M3JI0’KCHOCTH jaKUM HETPHjaTHUM MHUPUCHMA ycJel dera Ty>KHiba HHje
Moria ma mume u ocehana je ysmemupeme u crpax. Cyn je ogbuo Tyx)OeHu
3axTeB HaBojAehM 1a HE MOCTOjH y3pOuyHa Be3a M3Mel)y ImpHCycTBa IITETHUX
MaTepHja y Ba3ayXy M Teroda TyXHJbe. 3aKJby4aK je 3aCHOBAO Ha MEpemUMa
HUBOA YECTHIA y Bas[IyXy, T€ Kako KOHIeHTpanuja 3arahyjyhux dectuna
HUje IpeNa3uiia HOpMallHe TPpaHHIe, ITEeTHE MOCIEANIIE KOje CY KO TYKHJbe
HACTYNHJIC HE MOTY C€ MPUITUCATH y OJTOBOPHOCT TY>KEHOM.

JacHo je ma ce ¢y 03Bao Ha y3pOUHY Be3y, alld je YIYTHO U Ha TO KaKO
ce JIoKasyje MmoBpejia rpasa Ha 37]paBy XUBOTHY cpeauny. Cya HUje moceOHO
pasmarpao za Jid je OBO IpaBo NMOBpeleHO WiM IiTa Hmerosa MoBpeaa moapa-
3ymeBa. Mmak, U3 cTaBa Aa HEMa y3pOdHE Be3e M3Mel)y AeTaTHOCTH TYKCHHX
U Teroda Ty>KuJb€ MCKJbYUYMBO 300T KoysMuuHe 3aralyjyhux marepuja, Moxe
ce 3aKJBYUUTH JIa CyJI cMaTpa Ja ce JOKa3WBame IOBpEIe IpaBa Ha 3ApaBy
KMBOTHY CPEAMHY CBOJM Ha J0Ka3UBame Jja HUBO 3aral)yjyhux marepuja npe-
BasMJIa3y MPOIMUCAHE TPAaHUYHE BPEIHOCTH.

Cyxa je cBOj cTaB HecpeTHO oOpasnoxkuo. Ha jenHom mecty HaBoau Jia

.. TY’)KEHH T10CEJTy]y Z03BOJIE J1a JEJIaTHOCT BPILE U LITETA KOjy CY MPUINKOM
BpILIEHA JENaTHOCTU MPOY3POKOBAIH, HE MPEBa3UIa3u HOPMalHe IpaHuIe’,

JIOK Yy HacTaBKy yKa3yje Ha HelocTojame y3pouHe Bede M3Mel)y mrere u
JIENaTHOCTH TyKeHnX. UWHM ce J1a ce Cya ,,cakpuo™ m3a cTaHjapiaa MpeKo-
MepHe mrere, 6e3 Ja ra je u Ha jelHOM MecTy nedunucao. JlogatHo, aenyje
Jla CyJl HEMOCTOjarhe M Y3pOUHE Be3e M MOBPEJ]E MpaBa Ha 37paBy KUBOTHY
Cpe/IMHY M3BOJM M3 HEIOCTOjamba MPEKOMEPHE IITETe OJJHOCHO U3 KOHIEHTpa-
[IMje U3MEPEHHUX YecThIla. Y TOj CUTyalluju, YMHHU ce Ja OW TyKuJba ycresa
y Ty>)kOCHOM 3axTeBy y3 JI0Ka3 Jia je KOHIIEHTpallija YecTulia Omia BUIIA Of
JI03BOJbEHE Y CIIOPHOM TEPUO/TY.

Jlenyje na HE TOKa3uBamke y3pouHe Be3e He Ou Tpebdarno na Oyje mpese-
JIMKK TIPOOIIeM, HAPOUHUTO y nopeljerby ca MapHUilaMa y KOjuMa je Ha TYKHOILY
Jla JIOKaXKe U IITETY y BUJY KOHKPETHE MOCJIEAUIIE 10 HEeroBO 3/1paBJbe OJHO-
CHO TejiecHH uHTerpureT. Kako cyn HaBoau:

53 TIpeysere u3 Jlpenosak, M., Bophesuh, C., Baxuh, C. (2015). IIpasnu unciapy-
MeHIliU exonowKe 3awiiuiie — IpahancKoupasHa u KpusuuHoupaera 3qwinuiia. beorpa:
Oprannzanyja 3a eBporncKy 0e30eTHOCT U capanmwy, 99. Ahumosuh, A. (2015). Exorowxo-
-UpasHa 3auiiuina y ipahanckom UoCHiyiKy ca uoceOHuM OC8PWIOM HA HUAMe HAKHAge
Hemailiepujanme witieitie. 3alITUTA KUBOTHE CPEIMHE Y 3aKOHOJABCTBY U Ipakcu. beorpan:
Mucuja OEBC y Cpbuju, 33-41, 37, 38.
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~HaBeaeHHM MepewmeM je yTBphHEeHO HpeKopayerme CyCIeHIOBaHHX
YecTULA 1 Yalju, alli 0BO IPEKOpayehe Hije MOryhie moBe3aTH ca pon3BOIHO-
-TEXHOJIONIKUM TIPOI[ECHMa TYXXCHHX, jep TO HHUCY MaTepHje KapaKTepH-
CTHYHE 3a BPCTY TEXHOJIOTHje KOjOM ce oHM OaBe."

Cya je npu npecyhuBamy y3eo y 003Up CBE peleBaHTHE UYMHHCHHIIC,
HapOYUTO BPCTY TEXHOJOIIKMX MpoIeca TYKEHHX M MaTepHje KapaKTepu-
CTHYHE 32 FbHUXOBY JICIATHOCT. Y TOM CMHCIY, Y CUTYaIlHjH y KOjoj OU Ty X HJba
J0Ka3aja ImpeKopauehe TPaHUIHUX BpeaHocTH 3aralyjyhux mMaTepuja xoje cy
KapaKTepUCTHUYHE 3a JIEIATHOCT TYXKEHUX, Jielyje Ja OM TepeT JOoKa3uBama
Jla Cy MaTepHje eMHUTOBaHE O] CTpaHe APYIUX JIMIa OJHOCHO Ja IITeTa HHUje
MIPOUCTEKIIA U3 HETOBE Palibe ON0 Ha TY>KCHOM.

VY cBakoM ciy4ajy, aHanu3upajyhu gaty mpecymy MOXKEMO 3aKJbYIHTH
Ia cya npumMemyje oapende wi. 156. 300, ma mospeny mpaBa Ha 37paBy
KUBOTHY CPEIMHY BHIH y 3aralemy Koje mpena3n HOpMaJIHe TpaHHIe, 0K ce
HACTymame MYNIEBHOT 0Oja M CTpaxa M y3podyHa Be3a JO0Kasyjy IO OIIITHM
npaBmwinMa. Tyxuiba Ou, YMHH Ce, OCTBApHUIIA YCIIEX Y TIAPHHIIH 1A je JoKa3aia
Jla je HUBO eMHUTOBaHUX 3aral)yjyhux martepuja mpeBa3mwyia3zuo J03BOJbEHH, Y
KOM cilydajy Ou Omia jmoka3aHa IOBpea IpaBa Ha 37paBy KUBOTHY CPEIUHY,
a 110 BPCTH MaTepHja v CIeU(PUIHOCTHMA JASTATHOCTH TYKEHOT CyJl OM MOTao
Jla YTBPIH TOCTOjarbe Y3POUHE Be3e.

HapaBHo, TO He 3HauM Ja je MOJOXkaj TY)KWJIAla y OBUM IapHHUIAMa
nak. Hacynpor, nokasuBame ce MOpa OClamaTH Ha BEIITa4eHhe CTPy4Yraka,
y3pOUHY Be3y je HEe3aXBaJIHO JOKA3WBATH jep BHUINE aKTepa MOTY JOIPHHETH
HUBOY 3araljyjyhux decTuiia y oOKOJMHH | ciaudHO. Mak, cMaTpaMo J1a je OBaj
MOCTYIAK 3HATHO jETHOCTABHUjU y OJHOCY Ha IOCTYIaK 332 HaKHATy HeMa-
TepHjaliHe ImTeTe Kaja 3aucta nohe mo omrehema 31paBiba, y KOM Clydajy
TY>KHJIAI] MOpa JOKa3aTH [a je IO MOCICTUIle JOIUIO YIPaBO YCICH paambe
TY>XKEHOT. Y HallleM Cllydajy, TyKWiall je 0ap ociiodoheH TepeTta qoKa3uBama
I je HacTymuio omreherme 3/1paBiba, Beh je JOBOJFHO 3a/IpKaTh ce Ha HUBOY
3aralema (YMMe ce JoKasyje MOBpena MpaBa Ha 3[paBy KUBOTHY CPEAUHY) U
JyIIEBHUM OOJIOBMMa OJTHOCHO CTPaxy MPETIPJbEHOM ycie nospezae. Ipyrum
pednma, Ty>KWJIAIl He Mopa JIOKa3aTH Ja je MPETPIeo KOHKPETHY MOCIETHUILY
o 37paBJbe, Beh je TOBOJPHO JOKa3aTH IOBPEIy IpaBa Ha 3IPaBy >KUBOTHY
CpeiuHy, LITO jeé 3HATHO JIakie ypaauTH. J(0JaTHO, YKOJHMKO TY>KHJIAll
HOKpeHe moctynak npotus PemyGmuke CpOuje, ayTOHOMHE MOKpPajUHE WM
JEIMHUIIE JIOKATHEe caMOYIIpaBe U OBaj TEpeT JoKa3uBama je 3a00uleH, a Besy

%V ocHoBH mo3muBamke Ha 9. 156. 300 y ckiaay je ca mpeMHUCOM HaIller pajga aa ce
HOBpe/a MpaBa Ha 3/paBy KMBOTHY CPEJMHY CacTOju y eMHTOBamy 3arahyjyhux uecruna
IIPEKO JI03BOJLEHOI' HHBOA (HAPYIIaBame KMBOTHE CPEAMHE Y MEPU KOja yrpokaBa 37pa-
BJbE JbY/IH), LITO OATOBApa MOjMY IPEKOMEPHE IITETE U3 3aKOHA.
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n3Mel)y HempaBUITHOT pajia Ty)KeHor u noBehaHnor HuBoa 3araliema 3HATHO je
JIAKIIe TOKa3aTH.

W3 rteopujcke aHanm3e, Ka0 M aHAM3E HaBEJIEHE IIPecyJe, MOXKe ce
3aKJbYUNTH Ja MapHUIAa 3a HAKHAAy HEMaTepHjajHe ITeTe 300T TOBpene
npaBa Ha 3]IpaBy JKMBOTHY CPEIMHY jeCTe MeXaHu3aM Koju omTeheHuma
CTOjH Ha paclojiaramy U KOjH MPeJCTaBba jeJHOCTABHUJU HAYHH 34 3alITUTY
mpaBa JbYIU HU3JI0KCHUX BHCOKOM HHBOY 3arahema. Hamr cTaB NMOTKpersbeH
je OpojHUM TBpAMmAaMa ayTopa KOjU Cy MHCald y OBOj O0JIACTH M KOjU HIIN
SKCIUTUIMTHO 3aCTyIajy WK alyAupajy Ha MOTYNHOCT HakHalle HeMaTepH-
janHe mrrete ycien 3araljema.>

VY ToKy mHcama OBOT paja joHeTa je npecyna OcHoBHor cyaa y [loa-
TOPHIM KOjoM je yTBpheHa oarosopaoct Pemy6muke Llprae 'ope 3a 3araheme
Baznyxa y [IibeBibrMa a TyXKUJbM je AocyheHa HakHa a HeMaTepujaaHe ITeTe
360r moOBpeze IpaBa Ha 3[ApaBy KHBOTHY cpeauHy.’® OIroBOPHOCT JpiKaBe
3aCHOBaHA je Ha IIpOINyIITamy o0aBe3e clpedyaBara NPEKOMEpHOI 3ara-
hema xuBoTHe cpenune.’’ Jlenyje aa cy KJbydHa JOKa3Ha CPEICTBAa KOjuMa

55 ,3axTeB 3a HAaKHAIy IITeTe (MaTepujajiHe WM HEMATEPHjajHE) CE jaBJba Kao aK-
LIECOPHH €JIEMEHT (...) U 3axTeB je moryhe mcrahm y3 Omio kojy oj Hampex HaBeJCHUX
exosomkux Tyx0u.“ Ahumosuh, A. (2015). Exonowxo-iipasna 3awitiuitia y ipahanckom
HOCYIKY ca HOCEOHUM OCEPIIOM HA UUillaibe HAKHAge Hemdailepujante wikeiie. 3alTuTa
JKHBOTHE CPEJMHE Y 3aKOHOAABCTBY M mpakcu. beorpan: Mucnja OEBC y Cpbuju, 35.

,,HecyMmBHBO je fa ce Kao MOCNeINIa eKOIONIKOT aKI[ICeHTa MOXKe JaBUTH M IITeTa
0 J)KMBOT M 3]paBibe Jbyau (Hemarepujaina wmrera).” Munojesuh, I'. (2021). Ocnosu 3a
Hogusarve wiysicoe 3a HaKHagy witellie y eKoIowKoM upaegy, TOKTOpcKa auceprammja, 163.

,Ha ocHOBY ui. 156. 300 Moe ce MOCTaBUTH 3aXTEB 3a HAKHAIY IITETE aKo OHa
npera3d HOPMaJHy rpaHuily (...) ¥ Ta mTeTa MOke OuTH HeumoBHHCKA™ Kapanukuh Mu-
puh, M. (2024). Obauiayuono upaso. beorpan, 650; Kapanukunh Mupuh murupa npecymy
AnenanoHor cyaa y beorpaxy I'x 15476/2010 ox 1. jyna 2011. rogune: ,,CTpax Koj cTa-
Hapa O]l eKCIUIO3Hje OJHOCHO ITyllama OlpeMe IOJ HPUTUCKOM Koja CIIyXKH 3a Tpejambe, a
1o rabapuTHMa He 0JroBapa IOoAPYMCKUM IIPOCTOpHjaMa y Koje je yrpahena.*

,»CMaTpamo na Oum Tpebano mpu3HAaBaTH M HeMaTepUjalIHy INTETY 3a MPETPIUbEHE
nymieBHe 00K 300T HETaTHBHOT yTjellaja MHIYCTPUJCKUX U CycjeaHux obOjekara‘, Illaro,
J1. (2013). Exonomka Tyx0a ka0 HHCTPYMEHT Tpah)aHCKOIPaBHE 3aIUTHTE OKOJIHIIA. 300p-
Huk pagosa Ilpasnoi gaxynitieiia y Cinuiny, roa. 50, 4/2013, 895-915, 908.

,Ipeba OMTH cBecTaH Ja Te HEYroJHOCTH, KOje MOTHYY O] racoBa, IUMa, Mpallin-
He, Oyke, 3pauera U IPyruxX CMETH:HU Beh Mory mpeacTaBibaTy HEJOMYIITEHO HapyIIaBambe
paBHOTEXKE y MPUPOIU U AMpame y 4oBekoB mHTerpuret, Lluroj, C. (1980). Komenitiap
3axona o obauiayuonum ogrnocuma, pen. bnarojesuh, b., Kpysm, B. Beorpan: CaBpemena
agMUHHUCTpanyja, 438.

% Ajxosuh, H., Cyg yceojuo imyoc6y Xpkosuh. [Ipocasa ogiosopna 3a saiahe-
we eazgyxa y Ilveswmuma, noctymHo Ha: https://www.vijesti.me/tv/emisije/746011/sud
-usvojio-tuzbu-hrkovic-drzava-odgovorna-za-zagadjenje-vazduha-u-pljevljima

57 )Kena u3z Ilweswa wyxcura Lpny Topy 3601 3aiahenol eazgyxa, ila HApasuia ipe-
cegan y peiuoHy, NTOCTYImHO Ha: https://6yka.com/region/zena-iz-pljevlja-tuzila-crnu-goru-
zbog-zagadjenog-vazduha-pa-napravila-presedan-u-regionu/
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Ce TYXWJba KOPUCTHIIA Y IMOCTYIKY, OPE CONCTBEHOT HMCKa3a, BEIITAYCHC
WHcrutyTa 3a jaBHO 3/IpaBibe O YTHIAJy acpo3araljera Ha 37paBjbe JbYAU U
U3BEIITaju AreHIIMje 3a 3aIlTUTY )KUBOTHE CPEIMHE O 3araleHOCTH Ba3ayxa.
Tyxusba je HABOJHO y MCKa3y HaBella Jia ce HeMaTepujaiHa MTeTa KOjy yclesa
3araljema TpIu KUcnoJbaBa y BUaYy ocehaja ykyca yriba y yCTHMa, MOTOpIIamka
KOH/IUIIHje, OTEKAaHe MOKPETIbUBOCTU U CIMYHO.™

IIpecyna jomn yBek HHje jaBHO JOCTYIIHA, ajlH j¢ BbEHO JOHOIICHE KOpaK
y J00poM cMepy M IMoKaszaresb Ja Ty)k0a 3a HakHajJy HeMaTepujajHe IITeTe
300r moBpelne MpaBa Ha 3IpaBy JKUBOTHY CPEOUHY HHje CaMO TEOpHjcKa
MoryhHocT Beh peanHocT u momahu cynoBu 0u Tpedano ga Oyay CipeMHH Ha
EBEHTYaIIHH IOPacT Opoja OBaKBHX IOCTyMaka y OyayhHoCTH.

3AK/bYYAK

Tyx0a 3a HaKHAy HEMATEpHjaIHe MTeTe 300T MOBPEIC MpaBa Ha 37PaBy
KHUBOTHY CPEIUHY yciiel 3aral)ema nmpeicTaBba MEXaHu3aM Koju omreheHnma
CTOjU Ha pacriojlaramy 4ak ¥ OHJa KaJa ce HeraTHBHA ITOCIenuIla 3aralema
(jom yBek) HHMje MaHU(ecTOBala y BHUX0BO] ¢usndkoj chepu. [Ipemuce Ha
KOjUMa je Te3a 3aCHOBaHa — I0jaM TpaBa Ha 3]paBy JKUBOTHY CpPEIMHY Kao
IIpaBa JINYHOCTH, IETOBE MOBpENe U OOJIMKa JTyNIEBHOT Oosa Koju omreheHu
TpIie 300T MOBpeJie, IeTajbHO Cy aHAIM3MPaHe U JJOKazaHe, TaKo Jia Hema Ipe-
IpeKe 3a TBPIY Ja je oBakBa Tyx0a He camo Moryha, Beh u na npencrassba
HAjTIOBOJHHUJU MEXaHU3aM 3a omrehene 300r OpojHUX MPETHOCTH y OTHOCY Ha
aNTepHATHBE, PETESKHO y TOMEHY TepeTa JO0Ka3uBarmba ! MPOICCHE TO3UIIH]E.

[Turame je BpeMena kaga he OBM OCTYNIM y3€TH Maxa 1 oHo he moka3aTu
na 1u he nomahu cynoBu GopMHpaTH Mpakcy Koja Ou MoMoria y ocTBapemy
NpaBUYHE HAKHAJE 3a HEONHUIUBbUBY INTETY KOjy rpahaHu IyroTpajHO H3I0-
KeHU BHCOKOM 3arahemy cBakogHeBHO Tpre. [loceOHO, kao onbOpaHy of
Moryhux TBpIHBHM O PHU3HKY Ja OBa Tyk0a mpepacte y (PeHOMEH ,,MacOBHE'
Tyk0e, ayTopKa cMaTpa Jia TIOCTOj| HHU3 pasiiora KOju cIpevarajy Jia 10 OBora
nobe, on kojux he cera map 6utn nznoxxkeHo. Hajmpe, nmrance na Beiauku 0poj
rpahaHa o/uTy4H Jia TIOKpPEHE OBaKaB IOCTYNAK yMambeHE Cy YMICHHUIIOM Jia
je m3BecHO ja he mocrymak TpajaTH HU3 roJMHa a aa hie HBeroBoM IOTEHIH-
JaJHOM ,,YHOBUYEHY * MIPETXOUTH HU3 TPOILIKOBA KOju O rpahjaHu Mopanu aa
cHoce. CekyHIapHO, BEpyjeMO Ja je H3HOC HeMaTepHjaiHe MITeTe KOju Ou rpa-
hanuMa eBeHTyalTHO OMO Jocyl)eH cyBHIlle HU3aK Jja OM CTBOPUO HEONpaBaHEe
MOJICTUIIAje 32 TIOKPETakhe OBHUX TOCTYIaKa, TO OM HECYyMIBHBO OMIIO jaCHO U

58 [Moxpenyiniu gpocasy ga ce oceeitiu 3gpasny Ilweswvaka, oCTyHO Ha: https:/
www.standard.co.me/drustvo/pokrenuti-drzavu-da-se—posveti-zdravlju-pljevljaka
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caMuM myHOMONHHIIMMA U TIpe yiacka y nocrymak. JogatHo, cMaTpamo ja je
nomahe TpaBo HECIPEMHO Jla MAaCOBHO ycBaja OBakBe TykOeHe 3axTeBe, Beh
na Ou cymoBH JocyhuBanyu HaKHAIY UCKJ/BYYHMBO Y €KCTPEMHHM CHUTyalldjama
3aral)ema Koje YBEIMKO MPeBa3miia3u MPOIMUCAHE TPAHUIC M HEOMPABIAHO je
nIyror Tpajama. CBe OBO CBEIOYHU O TOME J]a HE TIOCTOjU PEaTHH PU3HUK O Ipe-
3acMNEHOCTH CyI0Ba OBAKBUM IIOCTYMIMMA, OJJHOCHO OJ] IPEBEIUKOr yaapia
Ha JIp)KaBHU OyIIeT.

JloMet oBoOTr pajia npeBa3uia3u TEOPUjCKE OKBHPE, HAPOUUTO UMajyhu y
BUY Jla OJHEJABHO MOCTOjU CY/CKa MpaKca y PErHoHy Koja 3ay3uMa MO3HUTHU-
BaH CTaB y BE3U C OBAaKBUM IOCTYMIMMA, a PaJ CIY>KU Kao MOJCTHIIA] Pa3BOjy
mpaBa y cMepy KOju Mpy’Ka aJeKBaTHY 3aIlTUTY JbYIU OJ] HETaTHBHUX IIOCIIE-
JIUIIa UHIYCTPHUjCKOT pa3Boja.
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INTRODUCTION

The Constitution of the Republic of Serbia guarantees the right to a
healthy environment. However, contemporary society often strikes a com-
promise between the enjoyment of this right and the needs of industrial
development. The paper aims to examine situations in which such a compro-
mise makes it virtually impossible for people to peacefully enjoy the rights
guaranteed by the Constitution, as well as the alternative legal mechanisms
that are available to individuals living in highly polluted areas when specific
damage in the form of health impairment has not yet occurred.

The problem with current, theoretically developed mechanisms' is mul-
tifaceted, but the primary difficulty lies in proving the origin of the damage,
especially given the time difference between the harmful act and its effects.?
The mechanism examined in this paper could help injured parties avoid this
issue and obtain compensation even in situations where specific damage in the
form of health impairment has not occurred.

The thesis of the paper is that it is possible to file a lawsuit for compen-
sation for non-pecuniary damage arising from the violation of the right to a
healthy environment due to pollution. In order to substantiate this thesis, it is
necessary to answer several questions — whether the right to a healthy environ-
ment is considered a personal right; how the violation of this right is manifested;
and how to link the violation of this right to the actions of the polluter.

! For civil-law protection mechanisms against the adverse effects of pollution, some
authors use the term “environmental litigation” (ekoloSke parnice). For more on different
types of protection, see: Drenovak, M., Pordevi¢, S., Vazi¢, S. (2015). Pravni instrumenti
ekoloske zastite — gradanskopravna i krivicnopravna zastita. Belgrade: Organization for
Security and Co-operation in Europe, 68—69.

2 For more on these difficulties, see: Ludea, S., Abella, J. (2010). Environmental
Civil Liability under Comparison: Some notes in soft law. Revista Juridica Piélagus, 9(1),
58-100; Kenneth S. A. (2002). The Relation between Civil Liability and Environmental
Regulation: An Analytical Overview. Washburn Law Review, 41, 379-398; Radonci¢, Dz.
(2023). Gradanskopravna zastita kolektivnih interesa u pravu okolisa u Bosni i Hercego-
vini. Annals of the Faculty of Law in Zenica, 28(14), 11-41; Salma, M. (2014). Preventivna
tuzba za otklanjanje izvora opasnosti od Stete u svetlu odrzivog razvoja. Collected Papers
of the Faculty of Law in Novi Sad, 4, 131-145.
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THE RIGHT TO A HEALTHY ENVIRONMENT
— NORMATIVE FRAMEWORK AND RELATIONSHIP
WITH PERSONAL RIGHTS

The right to a healthy environment is guaranteed by Article 74 of the
Constitution of the Republic of Serbia.?

The content of this right is complex, given that it consists of substantive
and procedural elements. It is often emphasized in the literature that its sub-
stantive content is derived from fundamental human rights such as the right to
life, health, property, etc.* It is not incorrect to conclude that this right coexists
and draws its content from already recognized human, i.e., personal rights,
and that it does not have an inherent content that differs from the content of
these rights.

The anthropocentric theory, which views humans as the primary “object”
of protection in environmental regulation, confirms this idea.” Moreover, the
normative regulation of the right to a healthy environment was undertaken pre-
cisely to ensure adequate protection of the most fundamental human rights.®

3 Constitution of the Republic of Serbia, Official Gazette of the RS, No. 98/2006
and 115/2021, Decision on Proclamation of the Constitutional Law Implementing the Act
Amending the Constitution of the Republic of Serbia — Amendments I-XXIX — Official Ga-
zette of the RS, No. 16/2022, Art. 74: “(1) Everyone has the right to a healthy environment
and to timely and complete information about its condition. (2) Everyone, especially the
Republic of Serbia and autonomous provinces, shall be accountable for the protection of
environment. (3) Everyone shall be obliged to preserve and improve the environment.”

4 World Health Organization. Human Rights—based Approach to Health and Envi-
ronment — Report of a Regional Seminar. Thailand, 2007, 13.

5 The anthropocentric theory in environmental ethics entails the view that “only hu-
mans possess intrinsic value; in other words, only human beings are capable of making
moral judgments and conclusions, while the rest of nature has an instrumental character,
i.e., it serves human ends.” By contrast, ecocentric theory “requires the protection of na-
ture and its elements as goods that have independent value, regardless of their importance
to humans.” Although the anthropocentric theory was the primary idea until the end of
the 20th century, it still influences environmental policy-making, given that “shifting the
pendulum from anthropocentrism to ecocentrism entails a long-term struggle to adopt a
new environmental ethic.” Despite this theoretical shift, the focus on humans and their
needs has not been displaced; rather, “anthropocentrism remains a segment of ecocentric
theory, but not in the sense of favoring humans, rather in the sense of favoring ecosys-
tems as the key factor for the survival of humankind.” See: Mladenov, M. (2017). Pravo
na odgovarajucu Zivotnu sredinu kao osnovno ljudsko pravo, doctoral dissertation, 66—68,
available at: https://nardus.mpn.gov.rs/bitstream/handle/123456789/8813/Disertacijal4948.
pdf?sequence=6&isAllowed=y

¢ One of the most important international instruments adopted in the field of en-
vironmental protection is the Aarhus Convention (Convention on Access to Information,
Public Participation in Decision-making and Access to Justice in Environmental Matters.
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The inclusion of this right in the corpus of human rights indicates that its hold-
ers are human beings and that, when assessing whether a violation of this right
has occurred, the impact of pollution on human health and well-being is pri-
marily taken into account.

First, it is necessary to analyze the nature of the right to a healthy envi-
ronment and determine whether it can be considered a personal right. Given
that there is no exhaustive catalog of personal rights, at first glance, there is no
obstacle to this claim. In addition, the number of recognized personal rights is
increasing on a daily basis, in light of advances in civilization and technology
and the resulting creation of new social relations.” Personal rights are inextrica-
bly linked to the individual and, as such, exist “above” positive-law solutions.

Their emergence is not tied to the moment of legislative recognition;
rather, statutory regulation has a merely declaratory function in protecting
inherent personal rights. A certain right does not have to be explicitly provided
for as a personal right in order to be considered as such.

Given that the laws do not define personal rights, the starting point must
be theory. Petrovi¢ defines personal rights as rights of a non-property nature
inextricably linked to the individual.® Similarly, the Appellate Court in Bel-
grade considers personal rights to be

“...subjective rights to personal goods, goods that are most directly and inex-
tricably linked to a natural or legal person.”

It appears that the core features of personal rights are, on the one hand,
their non-property character and, on the other, their close connection with the
individual. The right to a healthy environment meets both conditions. Its non-
property nature is indisputable, while its connection to the individual is derived
indirectly. Realizing the most fundamental personal rights, the rights to life and
health, depends on the protection of this right. The European Court of Human
Rights has repeatedly taken the position that the realization of fundamental
human rights is inconceivable without adequate environmental protection.'® In
addition, the literature particularly emphasizes that the ECtHR does not protect

Aarhus, 1998) which establishes the right of access to environmental information, partici-
pation in environmental decision-making, and access to court in the event of a violation of
rights.

" Petrovié, Z. (1996). Naknada nematerijalne Stete zbog povrede prava licnosti. Bel-
grade: Vojna knjiga, 44.

8 Ibid., 45.

° Judgment of the Appellate Court in Belgrade, Gz 3130/2010, June 9, 2010.

0 Lopez — Ostra v. Spain (App. No. 16798/90), 9. 12. 1994., para. 51: “Severe en-
vironmental pollution may affect individuals’ well-being and prevent them from enjoying
their homes in such a way as to affect their private and family life adversely, without, how-
ever, seriously endangering their health.”
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the environment directly and in isolation from the fundamental human rights
guaranteed by the Convention, but exclusively in situations in which environ-
mental damage is linked to the violation of another guaranteed right.'!

Environmental protection is a prerequisite for the peaceful enjoyment
of the rights most closely tied to the individual. Without a healthy environ-
ment and, consequently, an adequate standard of living, humans cannot
exercise their fundamental rights. The right to life and the right to health are
inextricably linked to a healthy environment because their enjoyment is auto-
matically endangered when the environment is impaired. This position was
also expressed in the separate opinion of Judge Weeramantry of the Interna-
tional Court of Justice in the case of Gabcikovo—Nagymaros:'

“The protection of the environment is [...] a vital part of contemporary
human rights doctrine, for it is a sine qua non for numerous human rights
such as the right to health and the right to life itself. It is scarcely necessary
to elaborate on this, as damage to the environment can impair and undermine
all the human rights spoken of in the Universal Declaration and other human
rights instruments.”

If the enjoyment of the most intimate personal rights cannot be conceived
without the right to a healthy environment, then it must also be considered
a personal right. The right to a healthy environment cannot be viewed in a
vacuum; rather, it is important to note that it was proclaimed precisely to pro-
tect the most fundamental human rights that are already recognized as personal
rights. The right to a healthy environment is inseparable from the individual —
a human being could not exist or survive in an inaccessible environment, so its
preservation is of crucial importance for human life, health, and development.

Cordella and Others v. Italy (App. No. 54414/13, 54264/15), 24. 1. 2019.: “Serious
environmental damage may give rise to a breach of Article 8 if it substantially reduces the
applicant’s ability to enjoy his or her home or private and family life. Whether that thresh-
old has been reached depends on the origin, intensity, and duration of the damage, as well
as its consequences for the applicant’s physical and mental health and quality of life.”

Verein Klimaseniorinnen Schweiz and Others v. Switzerland (App. No. 53600/20)
9. 4. 2024., para. 435: “As the Court has already recognised, Article 8 is capable of being
engaged because of adverse effects not only on individuals’ health but on their well-being
and quality of life (see paragraph 514 below) and not only because of actual adverse effects
but also sufficiently severe risks of such effects on individuals.”

On breaches of Article 8 of the Convention, see, e.g.: Taskin and Others v. Turkey
(App. No. 46117/99), 10. 11. 2004.; Tatar v. Romania (App. No. 67021/01), 27. 1. 2009.;
Cordella and Others v. Italy (App. No. 54414/13, 54264/15), 24. 1. 2019.

1 Stjelja, 1. (2023). Ucesce javnosti u ostvarivanju ekoloske pravde u Srbiji, doc-
toral dissertation, 46.

12 International Court of Justice. Gabcikovo—Nagymaros Project (Hungary v. Slova-
kia) (Separate Opinion of Vice-President Weeramantry), 25. 9. 1997.
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Personal rights should not be viewed too narrowly, but rather in the con-
text of the role they play. The purpose for which they are established is the
same as the purpose of the right to a healthy environment — creating conditions
for the free development of the individual. Consequently, the right to a healthy
environment proclaimed by the Constitution meets all the conditions for clas-
sification within the corpus of personal rights.

This issue can be approached from a different angle. The literature
contains views that, when defining personal rights, place emphasis on their
protected object. Therefore, they are understood as rights whose protected
object is a personal good, such as life, bodily integrity, health, freedom,
etc.”® Using such a definition makes it difficult to treat the right to a healthy
environment as a personal right. At first glance, the object of this right is the
environment, which is a good in itself.

However, given the postulates of the anthropocentric theory, environ-
mental protection is pursued primarily for the protection of human beings. For
example, the determination of environmental pollution is measured according
to “normal limits,” which are determined with the needs of humans in mind
— noise levels people can tolerate, particle levels that do not impede breath-
ing, and similar benchmarks. Positive law does not protect the environment
(primarily) for its own sake but for the sake of preserving the best possible
standard of living for people. Therefore, it is inadequate and incomplete to
claim that the object of the right to a healthy environment is (merely) the envi-
ronment; rather, the specific features of this right, whose primary aim is the
realization of human well-being, must also be taken into account. If the envi-
ronment is the direct object of protection, the preservation of the quality of
human life is an indirect object operating behind the scenes.

Since the primary goal of introducing this right is the unhindered devel-
opment of the individual, and since a healthy environment is a prerequisite
for the enjoyment of the rights most closely tied to the individual, it should be
considered a personal right; any other understanding would render meaning-
less the enjoyment of already recognized personal rights.

Treating the right to a healthy environment as a personal right is also
recognized in comparative law. Certain Swiss authors consider the right to a
healthy environment to be a personal right, i.e., an inseparable part of per-
sonal liberty.'

In summary, deeply personal human rights cannot be peacefully enjoyed
without adequate environmental protection. The right to a healthy environment

3 Kosti¢, S. (2023). Gradanskopravna odgovornost zbog objavljivanja na drustvenim
mrezama. Bulletin of the Supreme Court, 3/2023. Belgrade: Intermex, 176.

1 Vuckovi¢, M. (2018). Gradanskopravni aspekt zastite od prekomernih imisija,
doctoral dissertation, 160-161, available at: https://phaidrani.ni.ac.rs/view/0:1580
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was introduced for the purpose of protecting personal rights and does not
exist independently of them. Moreover, it draws its content from the rights
most closely related to the individual. Therefore, a right without which the
enjoyment of the right to life, the right to health, and the free development of
personality is inconceivable and must be considered a personal right.

However, the basic thesis of the paper stands even if this conclusion
proves incorrect. Compensation for non-pecuniary damage caused by pollu-
tion can be achieved without invoking the right to a healthy environment as
a distinct personal right, given that pollution deeply affects almost all per-
sonal rights.

Compensation can be obtained on the basis of a violation of the right
to life, the right to health, bodily integrity, property, and the peaceful enjoy-
ment of private and family life, since all of these personal goods are directly
targeted by environmental damage, as confirmed by the already cited case
law of the ECtHR. Naturally, in these situations, establishing a causal link is
more difficult, given that the injured party must prove a specific consequence
resulting from pollution (for example, health impairment due to an inadequate
environment).

WHAT CONSTITUTES A VIOLATION
OF THE RIGHT TO A HEALTHY ENVIRONMENT?

The right to a healthy environment and the right to health are very
closely related, and one virtually cannot exist without the other. However,
when proving a violation of the right to a healthy environment, the injured
party does not have to prove a violation of the right to health. Moreover, it is
not necessary for the environmental damage to have an adverse effect on the
injured party’s health for there to be a violation of the right to a healthy envi-
ronment. Therefore, it is important to distinguish between these two rights. A
violation of the right to health implies a certain physical consequence resulting
from impaired health (bodily injury, illness, etc.). On the other hand, a viola-
tion of the right to a healthy environment does not require there to be adverse
effects on the injured party’s health. The very act of harming the environment
to the extent that it creates an increased risk of health problems constitutes a
violation of the right to a healthy environment.'

15 This understanding of a violation of the right to a healthy environment corre-
sponds to the definition of pollution given in Art. 3, para. 1, point 11 of the Law on Envi-
ronmental Protection: “environmental pollution is the introduction of polluting substances
or energy into the environment, caused by human activity or natural processes, which has
or may have harmful consequences for the quality of the environment and human health”;
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Neither the courts nor the laws define what constitutes a violation of
personal rights; rather, determining whether a violation has occurred is left to
the court’s discretion.'® This determination is made on the basis of all available
facts presented and their subsumption under legal norms. There are certain
facts that suggest a violation of the right to a healthy environment. The emis-
sion of polluting particles in quantities above “normal,” as determined by
rulebooks and similar legal instruments, indicates the existence of a violation
of this right. Likewise, a lack of drinking water in a certain place suggests to
the court that this right has been violated. When assessing whether a violation
exists, the court should take into account the standards provided in domestic
and international environmental regulations.!”

Similar reasoning already exists in case law concerning the violation of
honor and reputation as personal rights. In a number of cases, the court has
held that it is not necessary for there to have been a specific consequence of
a violation of honor and reputation, in the sense that the defendant’s conduct
resulted in the creation of a negative image of the plaintiff in society. On the
contrary, when assessing the violation of these rights, courts do not take into
account whether a certain act actually affected the plaintiff’s honor and reputa-
tion, but whether it was capable of doing so:

“In the reopened proceedings, the first-instance court will remedy
the indicated substantial violation by [...] clarifying the disputed issue of
whether, and to what extent, the characterizations referred to in the com-
plaint [...] could have violated the plaintiff’s honor and reputation.”'®

See also: “Loss of the right to environment is also a type of environmental harm.
Right to environment is defined as the right of the public to have a healthy, secure, quiet,
comfortable and 45 graceful environment. Infringement of rights to environment means
interference with the public’s enjoyment of the environment. For instance, the construction
of a building that is beyond the maximum height set by law interferes in the neighboring
public’s right to sunshine.” Ludefia, S., Abella, J. (2010). Environmental Civil Liability
under Comparison: Some notes in soft law. Revista Juridica Piélagus, 9(1), 67.

1 Borovac, J. (2011). Naknada neimovinske $tete zbog povrede prava li¢nosti, Bul-
letin of the Supreme Court, 3/2011. Belgrade: Intermex, 78-98, 82.

17 Mladenov, M. (2017). Pravo na odgovarajucu zivotnu sredinu kao osnovno ljud-
sko pravo, doctoral dissertation, 81; See: Art. 39 of the Law on Environmental Protection,
which provides:

“(1) Requirements in respect of environmental quality, i.e. the limit values of the
levels of pollutants, noise, radiation and energy and limit values of the emissions thereof in
the air, water and land, including the emission from mobile sources of pollution, shall be
determined in the Republic of Serbia.

(2) The unique norms shall be laid down with a view to: controlling the quality of
air, water, land, handling of waste and chemicals, treating of waste waters, industrial pollu-
tion and managing of risk, level of noise and vibrations, etc.

(3) The limit values referred to in paragraph 1 of this Article shall be determined by
the Government in compliance with special regulations.”

18 Judgment of the Appellate Court in Belgrade, GZ3 439/22, 26. 6. 2023.
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By analogy, it can be concluded that, depending on the nature of the
personal right at issue, the court may find a violation regardless of any external
consequences. "’

This reasoning is also supported by the position of the Constitutional
Court set out in decision Uz—1424/2018, in proceedings regarding, inter alia,
the violation of the right to a healthy environment. The Court did not find a
violation, given that the applicant “did not prove a sufficient degree of prob-
ability of harm to her health and quality of life.”? The Court clearly considers
that there is a violation if the environment is harmed to the extent that it
endangers human health, and it does not require this damage to actually occur.
Despite this, a problem that will certainly arise in proving such a violation is
determining the degree of probability required to establish that pollution has
endangered health. Some authors justifiably criticize this position of the Court
as indicating insufficiently developed awareness of the importance of the envi-
ronment and avoidance of engaging in an assessment of the health risks of
pollution.?! On the other hand, in the small number of proceedings before the
Constitutional Court in which the applicants invoked a violation of the right to
a healthy environment, the Court most often does not discuss this violation at
all but merely states that the constitutional complaints do not provide consti-
tutional grounds supporting the claim that the right in question was violated.

GENERAL THESES ON NON-PECUNIARY DAMAGE
FOR VIOLATIONS OF PERSONAL RIGHTS

The Law on Contracts and Torts (hereinafter: LCT) provides for the
possibility of filing a lawsuit for compensation for non-pecuniary damage

1 Verein Klimaseniorinnen Schweiz and Others v. Switzerland (App. No. 53600/20)
9. 4.2024., para. 513: “This would also imply that where the victim status of an individual
applicant has been established in accordance with the criteria set out in paragraphs 487 to
488 above, it would be possible to assume that a serious risk of a significant decline in a
person’s life expectancy owing to climate change ought also to trigger the applicability of
Article 2.”

20 For example, see the Decision of the Constitutional Court, Uz-1424/2008, 31. 3.
2011.

2 Milojevi¢, G. (2021). Osnovi za podizanje tuzbe za naknadu Stete u ekoloskom
pravu, doctoral dissertation, 223224, available at: https://nardus.mpn.gov.rs/handle/1234
56789/20882?ocale — attribute=sr RS; Judgment of the Higher Court in Pancevo, Gz
886/13, 24. 12. 2013.

22 Decision of the Constitutional Court, U2-2945/2013, 23. 12. 2015.
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caused by mental anguish resulting from a violation of personal rights.?> What
is specific to our system is that it approaches non-pecuniary damage through
the prism of a subjective theory, such that the mere violation of a right is not
sufficient for non-pecuniary damage to exist; rather, the violation must result
in mental anguish.?* In countries that adopt an objective approach, the situa-
tion is different; the very act of violating a personal right constitutes damage,
while possible mental anguish is one of the criteria for determining the
amount of compensation.” In comparative law, there is a trend of objectify-
ing moral (non-pecuniary) damage. For example, the Croatian legislator opted
to objectivize this concept through recent amendments to the Croatian Civil
Obligations Act.?

Shortly after the adoption of the LCT, certain authors wrote that refusing
to recognize violations of personal rights as non-pecuniary damage in cases
where the injured party does not suffer anguish would “represent a step back-
wards in comparison with the achievements of our law, jurisprudence, and
theory.”?” Cigoj explains this position by noting that the introduction of a pre-
ventive measure prohibiting further violation of personal rights in Article 157
of the LCT contains the idea that interference with these rights is impermis-
sible regardless of any anguish caused.

Other authors consider that the concept of non-pecuniary damage is so
closely linked to the concept of personal rights that it cannot even be discussed
in the absence of a violation of these rights. Criticizing the solution of the
LCT, they state that pain and fear are merely consequences of the damage
caused by a violation of personal rights.?® Moreover, before the adoption of the
LCT, case law awarded compensation for non-pecuniary damage regardless
of mental anguish (i.e., physical pain or fear), if the circumstances justified

2 Law on Contracts and Torts, Official Gazette of the SFRY No. 29/78, 39/85, 45/89
— decision of the Constitutional Court of Yugoslavia, and 57/89; Official Gazette of the
Federal Republic of Yugoslavia No. 31/93; Official Gazette of Serbia and Montenegro No.
1/2003 — Constitutional Charter; and Official Gazette of the RS No. 18/2020, Art. 200.

24 Simonovi¢, 1., Lazi¢, M. (2014). Gradanskopravna zastita prava li¢nosti. Collec-
tion of Papers, Faculty of Law, Nis, LIII(68), 269-290, 281.

2 Bareti¢, M. (2006). Pojam i funkcije neimovinske $tete prema novom Zakonu o
obveznim odnosima. Collected Papers of Zagreb Law Faculty, 56, 461-500, 472.

26 Civil Obligations Act, Official Gazette of the Republic of Croatia, 35/05, 41/08,
125/11, 78/15, 29/18, 126/21, 114/22, 156/22, 155/23, Art. 1046.

7 Cigoj, S. (1980). Komentar Zakona o obligacionim odnosima, eds. Blagojevi¢, B.,
Krulj, V. Belgrade: Savremena administracija, 430-431.

28 Petrovi¢, Z. (1996). Naknada nematerijalne Stete zbog povrede prava licnosti.
Belgrade: Vojna knjiga, 12.
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awarding compensation for the feelings of anger, sorrow, suffering, and other
discomfort.”

Without further delving into the dilemmas of objective and subjective
theories, it should be noted that there are also authors who prefer the mixed
concept of non-pecuniary damage found in the Draft Law on Obligations
and Contracts.*

However, since this position has not been adopted in domestic law, the
framework established by the LCT and case law should be taken as the start-
ing point. Awarding compensation for non-pecuniary damage arising from
a violation of personal rights necessarily entails proving the mental anguish
suffered. The fact that there is a violation of a personal right is not suffi-
cient; the violation must cause suffering for the injured party.*! Courts often
require an intensity of mental anguish that leads to a serious disturbance of
mental health.*

When environmental damage occurs, it is clear that a person may suffer
pecuniary and non-pecuniary damage if the harmful action has caused health
impairment, i.e., if it has had a specific effect on a person’s health. However,
the question remains whether non-pecuniary damage can occur due to the vio-
lation of personal rights resulting from pollution, regardless of any potential
physical effects of the violation.

Beginning with what constitutes a violation of the right to a healthy
environment — environmental damage to an extent that may endanger human
health and well-being, it is clear that people who are exposed to high levels
of pollutants over a long period of time suffer a violation of their right to a
healthy environment.** In that situation, it should be assessed whether they
also suffer mental anguish as a result of this violation.

Mental anguish can manifest in different ways. Courts often consider
various aspects of internal suffering in order to determine the existence and
intensity of mental anguish. According to case law, non-pecuniary damage
can consist of feelings of humiliation, shame, stress, distress, dissatisfaction,

» Ibid., 181.

30 Karaniki¢ Miri¢, M. (2015). Objektivizovanje moralne Stete. Matica Srpska Jour-
nal of Social Sciences, 3/2015, 487-503, 493—-494; Konstantinovi¢, M. (1996). Skica za
zakonik o obligacijama i ugovorima. Belgrade, Art. 124.

31 Karaniki¢ Miri¢, M. (2015). Op. cit., 489.

32 Kosti¢, S. (2023). Gradanskopravna odgovornost zbog objavljivanja na drustvenim
mrezama. Bulletin of the Supreme Court, 3/2023. Belgrade: Intermex, 187, 188.

33 Some authors argue that rules on the protection of personal rights could be applied
to protection from imissions, especially where they do not cause significant harm, since
they nevertheless constitute interference with an individual’s private life. See: Vuckovic,
M. (2018). Gradanskopravni aspekt zastite od prekomernih imisija, doktorska disertacija,
300-302.
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anger, etc. More severe cases of violations of personal rights can lead to
mental illness.**

Constant exposure to elevated concentrations of pollutants can cause
high levels of stress, distress, dissatisfaction, and other discomfort. There are
studies linking exposure to polluted air with mental health problems.* In this
sense, it is clear that those affected may suffer mental anguish due to the viola-
tion of the right to a healthy environment.

In addition to mental anguish, the possibility of compensation for
damage in the form of fear should be considered. Awareness of the negative
effects of pollution on human health and life is greater than ever. Long-term
exposure to pollutants creates an increased risk of health impairment and the
onset of disease. People living in highly polluted areas may be exposed to
high-intensity fear over long periods due to potential health impairment.

The term “reasonable fear” can be found in American literature. Case
law links this notion to the fear of future damage in the form of illness that
occurs when the injured party is exposed to a harmful substance such as asbes-
tos or excessive radiation. In that situation, in order for compensation to be
awarded, there must be a reasonable fear of future damage that other persons
would also experience if they were in the same situation.*

The literature contains advocacy for recognizing fear due to pollution
as a distinct form of non-pecuniary damage. It is emphasized that the fear that
individuals suffer due to pollution is heightened by possible catastrophic con-
sequences and uncertainty.*’

In our law, compensation for non-pecuniary damage due to fear is
awarded if the intensity and duration of the fear justify it.*

3% Kostié, S. (2023). Op. cit., 187, 188.

3 Newbury, J., Stewart, R., Fisher, H., Beevers, S., Dajnak, D., Broadbent, M., ...
Bakolis, 1. (2021). Association between air pollution exposure and mental health service
use among individuals with first presentations of psychotic and mood disorders: retrospec-
tive cohort study. The British journal of psychiatry. The journal of mental science, 219(6),
678-685.

3¢ Ahmed, R. (2023). The Influence of Reasonableness in Determining Delictual
or Tort Liability for Emotional Distress or Mental Harm in American and French Law,
Potchefstroom Electronic Law Journal, 26, 9-10. Available at: https://www.saflii.org/za/
journals/PER/2023/12.html

7 Lin, A. (2006). The Unifying Role of Harm in Environmental Law. Wisconsin
Law Review, Vol. 3, UC Davis Legal Studies Research Paper No. 74, 898-985, 946-950.

38 “Moreover, given the established factual situation, the plaintiff would not be en-
titled to compensation for non-pecuniary damage for physical pain and fear, since the in-
tensity and duration of the physical pain and fear do not justify awarding compensation for
non-pecuniary damage.” Judgment of the Supreme Court of Cassation, Rev2 1691/2019,
20. 5.2021.
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In this sense, it would be difficult to envision awarding compensation
for non-pecuniary damage due to fear of future damage. However, the author
believes that this characterization of fear due to pollution is not entirely ade-
quate. Namely, the injured party is already suffering damage consisting of fear
for their life and health. In addition, fear is a distinct form of non-pecuniary
damage, which is awarded independently of any physical or mental pain suf-
fered, and even in their absence. It is not necessary for the injured party to
have already suffered an injury or health impairment for fear to be recog-
nized as damage.

The conditions for awarding compensation for non-pecuniary damage
due to fear relate to the intensity and duration of the fear, the importance of
the protected good, and the purpose served by the compensation so that it does
not favor ends that are incompatible with its nature and social function.’* In a
specific case, awarding compensation for fear suffered due to endangerment of
health does not favor such ends; if the court finds that the fear is of high inten-
sity and duration, these circumstances should suffice to award compensation
even if there was no immediate threat to the injured party’s life and health.

However, a problem that arises in conceptualizing fear lies in proving
causation between fear due to pollution and the conduct of a specific tortfea-
sor, given the number of actors who contribute to pollution to a greater or
lesser extent. Therefore, it is difficult to prove that fear is a consequence of
the tortfeasor’s conduct. Because of this, the literature increasingly mentions
liability for increased risk of harm rather than the concept of causation.*’

COMPENSATION FOR NON-PECUNIARY DAMAGE ARISING
FROM THE VIOLATION OF THE RIGHT
TO A HEALTHY ENVIRONMENT

Finally, since the basic postulates of this paper’s hypothesis hold — the
right to a healthy environment can be considered a personal right, it can be
violated as a result of pollution, and the injured party can suffer non-pecuniary
damage as a result of such a violation, it is necessary to examine what pro-
ceedings before a court would look like, what facts the plaintiff would have to
prove, and how they could do so.

In order to succeed in the proceedings, the plaintiff must prove that there
has been a violation of the right to a healthy environment, the mental anguish

3 Art. 200 of the LCT.

40 Simon, M. A. (1992). Causation, Liability and Toxic Risk Exposure. Journal of
Applied Philosophy, 9(1), 35-44.
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suffered as a result of that violation, and the causal link between the defend-
ant’s actions and the damage caused.*!

First, as previously elaborated, a violation of the right to a healthy
environment implies environmental damage to the extent that may harm or
endanger human health.*> Proving the violation would be based on measur-
ing the concentration of polluting particles with reference to reports by expert
bodies on the possible adverse effects of pollution on human health. A viola-
tion of the right to a healthy environment does not imply a negative effect on
health; rather, it exclusively entails an environmental condition in which there
is an increased risk of such an effect.

As noted in the literature, and given that the LCT does not specify when
a personal right is considered violated, the court, depending on the circum-
stances of the case and taking into account all the evidence presented, should
determine the facts based on which it will draw a conclusion as to whether
a personal right has been violated.*® Tt can be assumed that, in proving their
case, plaintiffs would largely rely on reports by expert bodies on the impact of
specific types of pollution on human health and their capacity to impair health.
Accordingly, proving the existence of a violation of the right to a healthy envi-
ronment would be reduced to proving that pollution occurred and that it is
capable of affecting human health. In that case, the injured party’s right to a
healthy environment should be considered violated regardless of whether the
violation had an effect on the injured party’s health. The mere fact that the
pollution created an increased health risk and that continued exposure to the
pollution would produce “tangible” harm to health is sufficient to constitute a
violation of the injured party’s right to a healthy environment.*

This is one of the key differences compared to “classic” lawsuits for
compensation for damage resulting from pollution. In these cases, in addition
to proving that pollution occurred and that it is capable of producing harmful
effects on health, the plaintiff must also prove that it was the cause of specific
damage — an illness or injury. Establishing a causal link in this case is particu-
larly difficult, given the range of factors that affect health.

4 Borovac, J. (2011). Naknada neimovinske $tete zbog povrede prava li¢nosti, Bul-
letin of the Supreme Court, 3/2011. Belgrade: Intermex, 82.

42 “Such impairments of the quality of life as a result of environmental conditions,
though falling short of actually harming human health, should nevertheless be considered
as infringements of the right to a healthy environment sensu lato.” Déjeant—Pons, M., Pal-
lemaerts, M. (2002). Human rights and the environment. Berlin: Council of Europe, 21.

4 Borovac, J. (2011). Naknada neimovinske Stete zbog povrede prava li¢nosti, Bul-
letin of the Supreme Court, 3/2011. Belgrade: Intermex, 82.

4 Di Sarno and Others v. Italy, (App. No. 30765/08), 10. 1. 2012, para. 106: “States
have an obligation to set in place regulations geared to the special features of the activity in
question, particularly with regard to the level of risk potentially involved.”
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By contrast, in litigation for compensation for non-pecuniary damage
arising from a violation of the right to a healthy environment, it is not necessary
to prove a causal link in the same sense. Rather, it is sufficient for the injured
party to prove that they are suffering mental anguish because their right has
been violated. The injured party does not have to prove that they have specific
physical consequences as a result of impaired health; it is sufficient to prove
that the harmful act is capable of endangering their health and that they are
suffering mental anguish due to the violation of the right to a healthy environ-
ment, which can appear in the form of an elevated level of stress, apprehension
due to uncertainty regarding health, anxiety, fear of illness, etc.

Proving the violation of this right is not particularly demanding. The
same applies to mental anguish due to its violation — it can be proven through
the testimony of the plaintiff and witnesses, medical reports, as well as all evi-
dence indicating the plaintiff’s everyday life and standard of living.® If, as a
result of pollution, the plaintiff developed a mental disorder, it would be nec-
essary to appoint an expert, given that the court does not have the specialized
knowledge required to determine relevant facts concerning the disorder.*

Success in such litigation depends mostly on proving the causal link
between the violation of the right (i.e., the mental anguish) and the defend-
ant’s actions.*’ Causation is established under the general rules applied in civil
disputes. Therefore, when an increased presence of polluting particles in the
air has been proven, the causal link should be established between the particle
level (as a form of violation of the right to a healthy environment) and the
defendant’s actions. It can be assumed that this would be proven by establish-
ing the defendant’s main activity, the substances specific to that activity, and
similar factors.

However, the problems of causation run deeper than proving that
the defendant’s actions are capable of leading to a violation of the right to

4 Judgment of the Supreme Court of Cassation, Rev2 687/2012 of 27. 12. 2012:
“Contrary to the defendant’s allegations, expert examination is not necessary in the pro-
cedure for determining discrimination. Expert examination is carried out when a problem
requires knowledge the court does not have. Based on the evidence presented (hearing of
the parties, witnesses), the court can assess and determine whether there is unequal treat-
ment in identical situations.”

4 Kosti¢, S. (2023). Gradanskopravna odgovornost zbog objavljivanja na drustvenim
mrezama. Bulletin of the Supreme Court, 3/2023. Belgrade: Intermex, 187, 188.

47 Fault of the tortfeasor will not be the focus of this paper, given that Article 103 of
the Law on Environmental Protection provides for strict (objective) liability for pollution.
If, however, the court were to apply the general LCT rules on fault, there would in any
case be a presumption of fault in favor of the injured party, so the tortfeasor would have to
prove that they were not at fault for the damage caused. Due to the nature and limitations of
the paper, the issue of the tortfeasor’s potential fault in pollution-related harm will not be
elaborated in greater detail.
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a healthy environment. Especially today, when there are a large number of
actors influencing pollution levels, it is difficult to determine each actor’s con-
tribution, i.e., to claim that without the defendant’s contribution, there would
have been no violation of the plaintiff’s right. Therefore, the literature pro-
poses easing the procedural position of the plaintiff by focusing on mitigating
or shifting the burden of proof. Thus, Cigoj notes that this requires abandon-
ing strict proof of the causal link; rather, a high degree of probability should
suffice.®® In some countries, a reversal of the burden of proof has been intro-
duced in environmental litigation, so the polluter bears the burden of proving
the exclusion of liability, i.e., the absence of a causal link between their action
and the damage.*

Even in a situation where the defendant did not emit the entire amount
of pollutants present, they should be held liable if this activity significantly
contributed to exceeding the permitted particle level. In this way, the problem
of adequate causation can be avoided, especially when it comes to a pol-
luter who has substantial resources for collecting information on the impact
of emitted substances on human health, as well as a duty of care to protect
the environment. The legal standard of “significant contribution” remains for
courts to establish.

Given the difficulties in establishing the causal link between the pollut-
er’s actions and the damage suffered, it would be in the interest of the plaintiffs
to initiate proceedings against the Republic of Serbia, an autonomous province,
or a local self-government unit, who are obligated to protect the environment,
i.e., to keep environmental pollution at a level that does not exceed the limits
set by technical regulations.®® Article 5 of the Law on Environmental Protec-
tion explicitly provides for the liability of these actors for “failure to undertake
environmental protection measures.” In addition, Article 103, paragraph 2 of
that law provides that

“...a legal and a natural person that enabled or allowed environmental pollu-
tion through illegal or irregular activities shall be held liable for the pollution
of the environment.”

4 Cigoj, S. (1980). Komentar Zakona o obligacionim odnosima, eds. Blagojevi¢, B.,
Krulj, V. Belgrade: Savremena administracija, 440; Similar see: Wu, C. F. (2021). Chal-
lenges to Protecting the Right to Health under the Climate Change Regime. Health and
Human Rights, 23(2), 121-138, 131.

4 In China, see: Qianxun, X., Mehran, K. (2023). Reflections on the environmen-
tal damage compensation regime in Chinese civil legislations. Heliyon, 9(4), Available at:
https://www.sciencedirect.com/science/article/pii/S2405844023023617

50 Article 74, paragraph 2 of the Constitution of the Republic of Serbia explicitly
stipulates that everyone, especially the Republic of Serbia and autonomous provinces, shall
be accountable for the protection of environment. The same obligation is also provided in
Article 4 of the Law on Environmental Protection.
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Therefore, given that the Republic of Serbia, autonomous provinces, and
local self-government units are obligated to protect the environment, i.e., to
take measures to maintain the level of pollution below limit values, it is clear
that they can be held liable for a breach of that obligation. The breach would
consist of excessive pollution, i.e., pollution above limit values.

In this situation, it would be significantly easier for the injured party to
succeed in litigation, since this approach bypasses the need to prove a causal
link between the polluter’s conduct and the damage that has occurred. A law-
suit directed against a specific polluter is based on the act of polluting and
entails proving that the specific act caused the damage. By contrast, a lawsuit
filed against, for example, the Republic of Serbia, is based on the fact that
excessive pollution was permitted, regardless of the specific entity that caused
the pollution. The state’s liability is not based on the mere fact of pollution,
but on the failure to adopt adequate regulation or to implement it with regard
to polluters, as a result of which pollution levels exceed limit values.

In this way, the injured party asserts that the Republic of Serbia has the
duty to protect the environment (as provided by law) and proves that the level
of environmental pollution exceeds limit values. This “unlocks” state liabil-
ity, since the state is required to take measures to keep pollution below limit
values; because pollution has exceeded the prescribed limits, the injured party
may simply claim that the state failed to fulfill its statutory obligations. How-
ever, in this situation, the state can attempt to prove that it took the necessary
measures or that the damage would have occurred even if they had been taken;
however, the injured party’s position is nonetheless more favorable, given that
the burden of proof shifts to the other side.

The unlawful or irregular activities of the authorities of the Republic of
Serbia, which are stipulated as a condition of liability in the aforementioned
Article 103 of the Law on Environmental Protection and Article 5 of the Law
on State Administration,’ can be proven relatively easily. Since pollution
limit values are prescribed by specific Government regulations, failing to take
measures that would prevent pollution from exceeding the prescribed limits is
unlawful because it explicitly violates these regulations, as well as the Law on
Environmental Protection.

Finally, this paper will analyze the only available judgment in proceed-
ings for compensation for non-pecuniary damage arising from the violation of
the right to a healthy environment. The literature refers to proceedings con-
ducted before the Basic Court in Pancevo as an example showing that case law

S Law on State Administration, Official Gazette of the RS, No. 79/2005, 101/2007,
95/2010, 99/2014, 47/2018 and 30/2018 — other law, Art. 5, para. 1: “The Republic of Ser-
bia shall be liable for damage caused by unlawful and improper work of state administra-
tion authorities to natural and legal persons.”
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is not favorable toward lawsuits for compensation for non-pecuniary damage
arising from environmental pollution.”> Although this view is undoubt-
edly correct, the judgment may indicate gaps that should be addressed when
filing a lawsuit.

An analysis of the judgments of the Higher Court in Pancevo Gz 886/13
and the Basic Court in Pan¢evo P-591/2012 reveals the following.’* The plain-
tiff filed a lawsuit seeking compensation for non-pecuniary damage due to
fear and mental anguish arising from violations of the right to life, freedom
of movement and choice of residence, and the right to a healthy environment.
The lawsuit was filed due to exposure to strong, unpleasant odors, as a result
of which the plaintiff could not breathe and felt distress and fear. The court
ruled in favor of the defendant, stating that there was no causal link between
the presence of harmful substances in the air and the plaintiff’s symptoms.
The court based its conclusion on measurements of particle levels in the air;
since concentrations of polluting particles did not exceed normal limits, the
harmful consequences experienced by the plaintiff could not be attributed to
the defendant.

It is clear that the court relied on causation, but it also indirectly indi-
cated how a violation of the right to a healthy environment is proven. The
court did not specifically consider whether this right was violated or what its
violation entails. Nevertheless, from its view that there was no causal link
between the defendants’ activities and the plaintiff’s symptoms solely because
of the amount of pollutants, it can be concluded that the court considers that
proving a violation of the right to a healthy environment essentially means
proving that pollution levels exceed prescribed limit values.

The court’s reasoning was poorly formulated. In one place, it states that

“...the defendants have permits to carry out their activities and the damage
they caused in performing those activities does not exceed normal limits,”

while it then points to the absence of causation between the damage and the
defendants’ activities. It appears that the court “hid” behind the standard of
excessive damage without defining it anywhere. In addition, it seems that the
court derives both the absence of causation and the absence of a violation of

2 Drenovak, M., Dordevié, S., Vazi¢, S. (2015). Pravni instrumenti ekoloSke zastite
— gradanskopravna i krivicnopravna zastita. Belgrade: Organization for Security and Co-
operation in Europe, 99.

3 Taken from Drenovak, M., Pordevi¢, S., Vazi¢, S. (2015). Pravni instrumenti
ekoloSke zastite — gradanskopravna i krivicnopravna zastita. Belgrade: Organization for
Security and Co-operation in Europe, 99. A¢imovi¢, A. (2015). Ekolosko—pravna zastita u
gradanskom postupku sa posebnim osvrtom na pitanje naknade nematerijalne Stete. Zastita
zivotne sredine u zakonodavstvu i praksi. Belgrade: OSCE Mission to Serbia, 3341,
37-38.
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the right to a healthy environment from the absence of excessive damage, i.e.,
from the measured particle concentrations. In that situation, it appears that the
plaintiff would have succeeded if she had managed to prove that particle con-
centrations were higher than permitted during the relevant period.

It appears that proving causation should not pose a particular problem,
especially compared to proceedings in which the plaintiff must also prove
damage in the form of a specific effect on their health or bodily integrity. As
the court states:

“The above measurement determined an excess of suspended particles
and soot, but this excess cannot be linked to the defendants’ production and
technological processes because these are not substances characteristic of the
type of technology they use.”

In reaching its decision, the court took into account all relevant facts, in
particular the type of technological processes the defendants used and the sub-
stances characteristic of their activity. Accordingly, if the plaintiff had proven
that the limit values of polluting substances characteristic of the defendants’
activity were exceeded, it appears that the burden of proving that the sub-
stances were emitted by other entities, i.e., that the damage did not result from
the defendants’ actions, would have shifted to the defendant.

In any case, after analyzing the judgment, it can be concluded that the
court applies Article 156 of the LCT;* that it views a violation of the right
to a healthy environment as pollution exceeding normal limits; and that the
occurrence of mental anguish and fear, as well as causation, are proven under
general rules. It appears that the plaintiff would have succeeded if they had
proven that the level of emitted pollutants exceeded the permitted level; in
that case, the violation of the right to a healthy environment would have been
established, and the court could have determined the existence of a causal
link based on the type of substances and the specific features of the defend-
ants’ activity.

Of course, this does not mean that the position of the plaintiffs in such
litigation is easy. On the contrary, the plaintiff must rely on expert examina-
tion; proving causation is difficult because multiple actors may contribute to
the level of polluting particles in the environment, and similar obstacles may
arise. However, this is still significantly simpler than proceedings for compen-
sation for non-pecuniary damage when health impairment actually occurs, in
which case the plaintiff must prove that the consequence occurred precisely

5 In essence, reliance on Article 156 of the LCT is consistent with the paper’s prem-
ise that a violation of the right to a healthy environment consists of the emission of pollut-
ing particles above the permitted level (environmental damage to the extent that endangers
human health), which corresponds to the statutory concept of excessive damage.
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due to the defendant’s actions. In our case, the plaintiff is at least relieved of
the burden of proving that this impairment occurred; it is sufficient to remain
at the level of pollution (thereby proving a violation of the right to a healthy
environment), and the mental anguish or fear experienced due to that viola-
tion. In other words, the plaintiff does not have to prove that their health was
impaired; it is sufficient to prove a violation of the right to a healthy envi-
ronment, which is significantly easier. Additionally, if the plaintiff initiates
proceedings against the Republic of Serbia, an autonomous province, or a local
self-government unit, this burden of proof is avoided, and the link between the
defendant’s improper conduct and the increased level of pollution is signifi-
cantly easier to establish.

From the theoretical analysis, as well as the analysis of the judgment
cited above, it can be concluded that litigation for compensation for non-pecu-
niary damage arising from a violation of the right to a healthy environment is
a mechanism available to injured parties and represents a simpler method for
protecting the rights of people exposed to high levels of pollution. This posi-
tion is supported by numerous statements by authors writing in this field who
either explicitly advocate, or at least suggest, the possibility of compensation
for non-pecuniary damage arising from pollution.>

During the writing of this paper, the Basic Court in Podgorica rendered
a judgment establishing the liability of the Republic of Montenegro for air

35 “A claim for damages (pecuniary or non-pecuniary) appears as an accessory ele-
ment [...] and it is possible to raise the claim alongside any of the above environmen-
tal lawsuits.” Acéimovi¢, A. (2015). Ekolosko—pravna zastita u gradanskom postupku sa
posebnim osvrtom na pitanje naknade nematerijalne Stete. Zastita zivotne sredine u za-
konodavstvu i praksi. Belgrade: OSCE Mission to Serbia, 35;

“It is evident that, as a consequence of an environmental incident, damage to human
life and health may also occur (non-pecuniary damage).” Milojevi¢, G. (2021). Osnovi za
podizanje tuzbe za naknadu Stete u ekoloskom pravu, doctoral dissertation, 163;

“Based on Art. 156 of the LCT, a claim for damages may be brought if the damage
exceeds the normal limit [...] and such damage may be non-pecuniary.” Karaniki¢ Miri¢,
M. (2024). Obligaciono pravo. Belgrade, 650; Karaniki¢ Miri¢ cites the judgment of the
Appellate Court in Belgrade Gz 15476/2010 of 1 June 2011: “Fear among tenants of an
explosion or rupture of pressurized equipment used for heating, which by its dimensions is
not suitable for the basement premises in which it is installed.”

“We believe that non-pecuniary damage for mental anguish caused by the negative
impact of industrial and neighboring facilities should also be recognized.” Sago, D. (2013).
Ekoloska tuzba kao instrument gradanskopravne zastite okolisa. Collected Papers of the
Faculty of Law in Split, 50, 4/2013, 895-915, 908;

“One should be aware that those inconveniences arising from gases, smoke, dust,
noise, radiation, and other disturbances may already constitute impermissible disturbance
of the balance in nature and interference with human integrity.” Cigoj, S. (1980). Komen-
tar Zakona o obligacionim odnosima, eds. Blagojevi¢, B., Krulj, V. Belgrade: Savremena
administracija, 438.
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pollution in Pljevlja and awarding the plaintiff compensation for non-pecuniary
damage arising from the violation of the right to a healthy environment.* State
liability was based on the failure to fulfill the obligation to prevent excessive
environmental pollution.’” It appears that the key evidence relied upon by the
plaintiff in the proceedings, in addition to their own testimony, included expert
examination by the Institute of Public Health concerning the impact of air pol-
lution on human health and reports by the Environmental Protection Agency on
air pollution levels. The plaintiff reportedly stated in their testimony that they
suffered non-pecuniary damage due to pollution in the form of a taste of coal in
their mouth, reduced physical fitness, impaired mobility, and similar effects.™

The judgment is still not publicly available, but its issuance is a step
in the right direction and an indicator that a lawsuit for compensation for
non-pecuniary damage arising from a violation of the right to a healthy envi-
ronment is not merely a theoretical possibility but a reality; domestic courts
should therefore be prepared for a potential increase in such proceedings
in the future.

CONCLUSION

A lawsuit for compensation for non-pecuniary damage arising from the
violation of the right to a healthy environment due to pollution is a mechanism
that is available to injured parties even when the negative effects of pollu-
tion have not (yet) had an impact on their health. The premises on which the
thesis is based — the concept of the right to a healthy environment as a personal
right, its violation, and the form of mental anguish suffered by injured parties
due to that violation, have been analyzed and substantiated in detail, so there
is no obstacle to the claim that such a lawsuit is not only possible, but also
represents the most favorable mechanism for injured parties due to numerous
advantages over alternatives, mainly regarding the burden of proof and the
plaintiff’s procedural position.

It is a matter of time before these proceedings gain momentum; this will
show whether domestic courts will develop case law that would help achieve

¢ Ajkovié, D., Sud usvojio tuzbu Hrkovi¢. DrZava odgovorna za zagadenje
vazduha u  Pljevljima, available at: https:/www.vijesti.me/tv/emisije/746011/
sud-usvojio-tuzbu-hrkovic-drzava-odgovorna-za-zagadjenje-vazduha-u-pljevljima

57 Zena iz Pljevija tuzila Crnu Goru zbog zagadenog vazduha, pa napravila prese-
dan u regionu, available at: https://6yka.com/region/zena-iz-pljevlja-tuzila-crnu-goru-zbog-
zagadjenog-vazduha-pa-napravila-presedan-u-regionu/

8 Pokrenuti drzavu da se posveti zdraviju Pljevljaka, available at: https://www.
standard.co.me/drustvo/pokrenuti-drzavu-da-se-posveti-zdravlju-pljevljaka
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fair compensation for the intangible damage that citizens exposed to high
levels of pollution over long periods suffer on a daily basis. In particular, as a
response to potential claims that such litigation could develop into a phenom-
enon of “mass” lawsuits, the author believes that there are a number of reasons
preventing that outcome, of which only a few will be presented. First, the like-
lihood that a large number of citizens will decide to initiate such proceedings
is reduced by the fact that the proceedings would certainly last for years, and
that their potential “monetization” would be preceded by a range of costs that
they would have to bear. Second, the amount of compensation for non-pecu-
niary damage that might be awarded to citizens would be too low to create
unjustified incentives to initiate such proceedings, which would undoubtedly
be clear both to the citizens themselves and to their attorneys, even before
initiating proceedings. In addition, domestic law is unprepared to rule in favor
of plaintiffs on a mass basis; rather, courts would award compensation only in
extreme situations of pollution that significantly exceeds prescribed limits and
persists for an unjustifiably long time. All of this indicates that there is no real
risk of overburdening the courts with such proceedings, nor of an excessive
impact on the state budget.

The contribution of this paper goes beyond theoretical frameworks, par-
ticularly given that there has recently been case law in the region adopting a
positive stance toward such proceedings; the paper serves as an incentive for
the development of law in a direction that provides adequate protection from
the negative consequences of industrial development.
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UVODNA RAZMATRANJA
0O ZAKONU O ZASTITI UZBUNJIVACA

Narodna skupstina Republike Srbije je dana 25. novembra 2014. godine
usvojila Zakon o zastiti uzbunjivaca (u daljem tekstu: ZZU)! koji je stupio na
snagu osmog dana od objavljivanja u Sluzbenom glasniku RS,> a primenjuje se
po isteku Sest meseci od dana stupanja na snagu.’

Republika Srbija je na ovaj nacin sveobuhvatno, jednim zakonskim tek-
stom, regulisala postupak uzbunjivanja i zaStitu ove osetljive kategorije lica,
u skladu sa svojom obavezom po Konvenciji Ujedinjenih nacija protiv korup-
cije* i Gradanskopravnoj konvenciji o korupciji Saveta Evrope.®

O znacaju donoSenja ZZU izlisno je i govoriti,® jer se na ovaj nacin
pruza zastita zaposlenima koji odluce, da suprotno obavezi vernosti poslo-
davcu, ,,duvaju u pistaljku“ u sitacijama kada poslodavac’ postupa protivno
javnom interesu.®

' Sluzbeni glasnik RS, br. 128/2014.

2 Odnosno 4. decembra 2014. godine.

* Primenjuje se od 5. juna 2015. godine.

4 Zakon o ratifikaciji Konvencije Ujedinjenih nacija protiv korupcije, Sluzbeni list
SCG — Medunarodni ugovori, br. 12/2005.

5 V.: Zakon o potvrdivanju gradanskopravne konvencije o korupciji, Sluzbeni gla-
snik RS — Medunarodni ugovori, br. 102/2007; O medunarodnim standardima zastite uzbu-
njivaca vid. vise: Purovi¢, L. (2019). Analiza najboljih praksi zastite uzbunjivaca. Admini-
stracija i javne politike = Administration and Public Policy, 5(2), 48—54. O uzbunjiva¢ima
kao sredstvu protiv korupcije v.: Dimovski, D., Kosti¢, M. (2019). Uzbunjivaci kao sred-
stvo borbe protiv korupcije. Pravni polozaj uzbunjivaca u uporednom i domacéem pravu
(pravni i eticki aspekti). Zbornik radova sa okruglog stola, 41-59. Banja Luka.

¢ U literaturi se navodi da je u periodu od pocetka primene ZZU zaklju¢no sa 30. 6.
2018. godine, primljeno 568 predmeta u sporovima po osnovu ovog zakona — Bilbija, V.
(2020). Pet godina primene zakona o zastiti uzbunjivaca. Izbor sudske prakse. Strucno-infor-
mativni casopis 28(4), 10.

7 U ovom radu koristi se termin poslodavac jer se autor bavi zaStitom uzbunjiva-
Ca s aspekta radnog prava. Ipak, vazno je napomenuti da shodno znacenju izraza iz ¢l. 2,
st. 1, t. 2. ZZU uzbunjiva¢ nije samo lice koje izvr$i uzbunjivanje u vezi sa svojim radnim
angazovanjem i postupkom zaposljavanja, nego i lice koje izvr$i uzbunjivanje u vezi sa
kori$¢enjem usluga drzavnih i drugih organa, nosilaca javnih ovlaséenja ili javnih sluzbi,
poslovnom saradnjom i pravom vlasniStva na privrednom drustvu. O uporedno-pravnom
aspektu pojma uzbunjiva¢ v.: Marti¢, M. (2016). Uporedno-pravni aspekti pojma uzbunji-
vac. Strani pravni zivot. Teorija, zakonodavstvo, praksa, 1, 201-214.

8 O obavezi vernosti poslodavcu i obelodanjivanju informacija u javnom interesu
vid. vise: Kovacevi¢, LJ. (2011). Cilj i smisao radnopravne zastite ,,uzbunjivaca®. Kaznena
redakcija u Srbiji. Tematska monografija [Deol], 223-229.
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I pre donosenja ZZU, postojala je mogucnost da se uzbunjivac¢ima pruzi
zastita, posredno, putem drugih zakonskih propisa, kao §to je, na primer, Kon-
vencija 158 MOR o prestanku radnog odnosa na inicijativu poslodavca.’

Medutim, za razliku od pomenute Konvencije koja predvida da se pod-
nosenje zalbe ili uc¢esée u postupku protiv poslodavca zbog navodnog krsenja
zakona ili propisa ili obrac¢anje nadleznim administrativnim organima vlasti,
narocito nece smatrati valjanim razlogom za prestanak radnog odnosa, sada
vazeéim ZZU se uzbunjivaima pruza zastita ne samo od nezakonitog pre-
stanka radnog odnosa, ve¢ od bilo koje $tetne radnje koju uzbunjivaéi pretrpe.'°
Identi¢na situacija je i sa drugim pravnim propisima, koji su samo parcijalno
regulisali predmetnu materiju.!!

Uzbunjivanje moze da bude unutra$nje (otkrivanje informacije poslo-
davcu), spoljasnje (otkrivanje informacije ovlas¢enom organu) i uzbunjivanje
javnosti (otkrivanje informacije sredstvima javnog informisanja, putem inter-
neta, na javnim skupovima ili na drugi nacin kojim se obavestenje moze uciniti
dostupnim javnosti).'

Cl. 26. ZZU predvideno je da se tuzbom za zaititu u vezi sa uzbunjiva-
njem moze traZziti:

,,1) utvrdenje da je prema uzbunjivacu preduzeta Stetna radnja;

2) zabrana vrSenja i ponavljanja Stetne radnje;

3) uklanjanje posledica Stetne radnje;

4) naknade materijalne i nematerijalne Stete;

5) objavljivanje presude donete po tuzbi iz razloga predvidenih u t. 1.
do 4. ovog stava u sredstvima javnog informisanja, o trosku tuzenog.*

Takode, st. 2. istog ¢lana predvideno je da se tuzbom za zastitu u vezi
sa uzbunjivanjem ne moze pobijati zakonitost pojedinacnog akta poslodavca
kojim je reSavano o pravima, obavezama i odgovornostima zaposlenog po
osnovu rada.

Posebnu pogodnost koju ZZU pruza uzbunjiva¢ima jeste moguénost
odredivanja privremene mere u skladu s odredbama zakona koji ureduje

9 Zakon o ratifikaciji Konvencije br. 158 o prestanku radnog odnosa na inicijativu
poslodavca, Sluzbeni list SEFRJ — Medunarodni ugovori, br. 4/84.17/91.

10U ¢l. 21. ZZU su navedene pojedine Stetne radnje, ovo navodenje nije taksativno.

' Primera radi, Zakon o Agenciji za borbu protiv korupcije, Sluzbeni glasnik RS,
br. 97/2008, 53/2010, 66/2011-US, 112/2013, 8/2015-US i 88/2019, ¢ije odredbe se odnose
na javne funkcionere. O stanju zakonodavstva u ovoj oblasti pre donoSenja ZZU videti
vise: Kovacevi¢, LJ. (2011). Novi standardi Saveta Evrope o zastiti uzbunjivaca. Pravo i
privreda. Casopis Udruzenja pravnika u privredi SR Jugoslavije, 48(1/3), 169-175; Lu-
barda, B. (2011). Posebna zastita zaposlenog uzbunjivaca — evropsko, uporedno i domace
pravo i praksa. Pravni Zivot. List za pravna pitanja i praksu, 60 /11), 435-450.

2 Cl. 12. ZZU.
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izvr§enje i obezbedenje.”> O samom znacaju mogucnosti odredivanja pri-
vremene mere najbolje govore stavovi Apelacionog suda u Nisu da je ovo
najvazniji deo zakona u pitanju efikasnog spre¢avanja odmazde i privremenog
otklanjanja $tetnih posledica po uzbunjivaca.'

SUDSKA ZASTITA UZBUNJIVACA
Primena zakona o zaStiti uzbunjivaca i zakonski rokovi

Kao $to je ve¢ napomenuto u uvodnim izlaganjima, ZZU se prime-
njuje po isteku Sest meseci od dana stupanja na snagu, odnosno, od 5. juna
2015. godine."

Ustavom Republike Srbije'® predvidena je zabrana povratnog dejstva
zakona 1 drugih opstih akata, te da povratno dejstvo mogu imati pojedine
odredbe zakona, samo ukoliko to nalaze opsti interes koji je utvrden pri dono-
Senju zakona.!”

Kako ZZU ne predvida povratno dejstvo pojedinih odredbi, jasno je da
se odredbe istog mogu primenjivati samo za ubuduce, odnosno da se zastita od
Stetnih radnji moze pruzati zaposlenima samo za one radnje uzbunjivanja koje
su preduzete za vreme vazenja predmetnog Zakona.

Iako je to opsti pravni princip, sudovi su u praksi neretko imali priliku
da tuZiocima u vezi sa zaStitom od Stetnih radnji skrecu paznju na prelazne i
zavr$ne odredbe ZZU.

Na primer, Apelacioni sud u Kragujevcu iako potvrduje prvostepenu pre-
sudu iz razloga koji nemaju veze sa zaStitom uzbunjivaca, ukazuje da je tuZzilac
otkrivao informacije o krSenju propisa kod tuZzenog pre nego §to je ZZU poceo
da se primenjuje, te da se samim tim takve radnje ne mogu smatrati radnjama
uzbunjivanja, niti tuzilac uzbunjiva¢em u smislu istog.'® Pored tuzilaca, de$a-
valo se da ni sudovi nisu imali u vidu prelazne i zavrSne odredbe ZZU, §to je
posledi¢no vodilo pogre$noj primeni materijalnog prava i ukidanju presuda.'’

1 (L. 32. ZZU.

4 ReSenje Apelacionog suda u Nisu, Gz-uz 4/16. od 3. 11. 2016. godine; Presuda
Apelacionog suda u NiSu, Gz-uz 7/20. od 17. 3. 2022. godine. Iako se u pomenutim odlu-
kama izri€ito ne pominje, verovatno iz razloga Sto pravna nauka nije izvor prava, identi¢an
stav nalazi se i u: Marti¢, M., Sarac, M. (2015). Komentar Zakona o zastiti uzbunjivaca.
Beograd: Sluzbeni glasnik, 76.

5V.: ¢l. 40. ZZU.

16 Sluzbeni glasnik RS, br. 98/2006. 1 115/2021.

17 C1. 197. Ustava Republike Srbije.

¥ Presuda Apelacionog suda u Kragujevcu, Gz1-uz 8/16. od 13. 9. 2016. godine.

1 Resenje Apelacionog suda u Kragujevcu, Gz1-uz 5/16. od 6. 12. 2016. godine.
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Navedeno ne znaci da odredeno lice ne moze ste¢i svojstvo uzbunji-
vaca 1 ostvariti zastitu u smislu nekog drugog propisa, kao Sto je to Zakon
o agenciji za borbu protiv korupcije, ukoliko ostvaruje uslove za zaStitu u
skladu sa istim.?

Mogucée su i situacije da tuzioci podnesu tuzbu radi zastite od vise Stet-
nih radnji, od kojih su neke preduzete pre pocetka primene ZZU, a druge
nakon pocetka primene. U takvim situacijama celishodno je vremenski razgra-
niciti preduzete radnje uzbunjivanja i Stetne radnje, a ZZU primeniti samo na
one koje su preduzete u vreme njegovog vazenja, kao §to je to ¢inio Apelaci-
oni sud u NiSu u jednoj odluci.?!

Moze se primetiti da se ova problematika vezuje prvenstveno za
postupke koji su inicirani u prvim godinama primene ZZU. Ista bi mogla biti
aktuelna jos kratko vreme, buduci da ¢e 5. juna 2025. godine biti desetogodi-
$njica primene, te da lica koja su preduzela radnje uzbunjivanja pre pocetka
primene istog neée biti u moguénosti da ostvare zastitu i zbog rokova za uzbu-
njivanje predvidenih ¢l. 5, st. 1, t. 2. ZZU.

Zbog toga, celishodno je napomenuti da uzbunjivac¢ ostvaruje pravo na
zastitu ukoliko otkrije informaciju u roku od jedne godine od dana saznanja
za izvrSenu radnju zbog koje vrsi uzbunjivanje, a najkasnije u roku od deset
godina od dana izvrSenja te radnje.

Kako je navedeno uslov za sticanje svojstva uzbunjivaca moze se posta-
viti pitanje da li teret dokazivanja ¢injenice dana saznanja za izvrSenu radnju
zbog koje vrsi uzbunjivanje snosi poslodavac ili zaposleni? U sudskoj praksi
zauzet je stav da teret dokazivanja dana svog saznanja za izvrSenu radnju zbog
koje vrsi uzbunjivanje snosi zaposleni.?

S obzirom na to da je ZZU predvideo posebna pravila o teretu doka-
zivanja samo u pogledu uzro¢no-posledi¢ne veze Stetne radnje sa radnjom
uzbunjivanja,” sudovi pravilno primenjuju pravila o teretu dokazivanja iz
¢l. 231, st. 1.1 2. Zakona o parni¢nom postupku.*

Identi¢na je i situacija sa subjektivnim rokom iz ¢l. 23, st. 2. ZZU, kojim
je predvideno da se sudska zaStita ostvaruje u roku od Sest meseci od dana
saznanja za preduzetu Stetnu radnju, odnosno tri godine od dana kada je Stetna
radnja preduzeta.

20U tom smislu v.: Presuda Vrhovnog kasacionog suda, Rev2 1034/21. od 27. 10.
2022. godine.

2! Presuda Apelacionog suda u NiSu, GZ-uz 2/24. od 11. 3. 2024. godine.
22 Presuda Apelacionog suda u Novom Sadu, GZ1-uz 1/20. od 12. 5. 2020. godine.
2 (1. 29. ZZU.

2 Sluzbeni glasnik RS, br. 72/2011, 49/2013. — odluka US, 74/2013. — odluka US,
55/2014, 87/2018, 18/2020. 1 10/2023. — dr. zakon.
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Otkrivanje informacije

Prema zakonskoj definiciji uzbunjivanje je:

,....otkrivanje informacije o krSenju propisa, kr§enju ljudskih prava, vrSenju
javnog ovlasc¢enja protivno svrsi zbog koje je povereno, opasnosti po Zivot,
javno zdravlje, bezbednost, zivotnu sredinu, kao i radi sprecavanja Stete
velikih razmera.**

Iz navedenog jasno je da je cilj uzbunjivanja zastita javnog interesa. To
je ujedno 1 materijalna pretpostavka koja mora biti ispunjena kako bi uzbunji-
vaé ostvario zastitu u sudskom postupku.?

Dakle, ne smatra se svako prijavljivanje uzbunjivanjem. Ovome najbo-
lje svedoce stavovi sudske prakse. Tako, Apelacioni sud u Kragujevcu istice
kako prijavljivanje od strane tuzioca nezakonitog postupanja svog poslodavca
u vezi sa nedonoSenjem resenja o koriS¢enju godiSnjeg odmora, ne predstavlja
radnju otkrivanja informacija u cilju zastite javnog i opSteg dobra, zbog kojeg
bi tuZzilac imao pravo na zastitu.”’

Takode, opravdano se u sudskoj praksi istice da negodovanje tuzilaca
zbog neisplacenih zarada koje nisu iznosili ni pismeno ni usmeno direktoru
tuZenog se ne moze smatrati radnjom uzbunjivanja.?®

Navedeno ne samo zbog toga Sto kod negodovanja zbog neisplacenih
zarada ne postoji javni interes, veé i zbog toga Sto je za preduzimanje radnje
uzbunjivanja potrebno da se ona izvrSi na nacin i u postupku predvidenom
zakonom, §to je jo$ jedan od uslova koji predstavljaju pretpostavku za pruza-
nje zastite uzbunjivacu. Ovde posebno treba imati u vidu i odredbe Pravilnika
o nacinu unutra$njeg uzbunjivanja, na¢inu odredivanja ovlas¢enog lica kod
poslodavca, kao i drugim pitanjima od znacaja za unutras$nje uzbunjivanje kod
poslodavca koji ima vise od deset zaposlenih.?

U sudskoj praksi se pravilno istice da ne predstavlja uzbunjivanje ni to
Sto je tuzilac informaciju koja je ve¢ javno objavljena podelio putem svog pro-
fila na drustvenoj mrezi ,,facebook®, s obzirom na to da sustina objave nije da
se otklone nepravilnosti, niti se moze jedna informacija koja je ve¢ otkrivena
ponovo otkriti. U tom smislu Apelacioni sud u Novom Sadu navodi da sustina
uzbunjivanja nije u preno$enju, ve¢ u otkrivanju informacija.>

5 (L2, st 1, t. 3. ZZU.

26 U tom smislu v. Presudu Apelacionog suda u Beogradu, GZ1-uz 4/19. od 28. 3.
2019. godine, kao i1 Presudu Vrhovnog kasacionog suda, Rev2-uz 2/17. od 22. 6. 2017.
godine.

27 Presuda Apelacionog suda u Kragujevcu, Gz1-uz 8/16. od 13. 9. 2016. godine.
28 Presuda Apelacionog suda u Nisu, Gz-uz 2/17. od 2. 3. 2017. godine.

2 Sluzbeni glasnik RS, br. 49/2015. i 44/2018. — dr. zakon.

30 Presuda Apelacionog suda u Novom Sadu Gz-uz 2/17. od 6. 2. 2017. godine.
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Dakle, da bi se jedno lice moglo smatrati uzbunjiva¢em i ostvariti zastitu
u smislu ZZU ono pre svega mora da otkrije informaciju u cilju zastite javnog
1 opSteg dobra i to na nacin i u postupku predvidenom Zakonom, kao i napred
pomenutim podzakonskim aktom.

Pri navedenom, irelevantno je da li se uzbunjiva¢ prilikom otkrivanja
informacije deklarisao tako, jer ¢ak i da nije, navedeno je bez pravnog znacaja
za njegovo zakonom ustanovljeno pravo na sudsku zastitu, kako to pravilno
zakljuCuje Apelacioni sud u Nisu.”!

U prethodnom podnaslovu obradeno je pitanje roka u kome je potrebno
da se izvrS$i uzbunjivanje kako bi uzbunjiva¢ ostvario pravo na zastitu, te
nakon pominjanja kvalitativnih uslova koji se odnose na otkrivanje informa-
cije kako bi uzbunjiva¢ ostvario pravo na zastitu, nuzno je pomenuti i treéi
uslov koji mora biti ispunjen da bi uzbunjivaé¢ ostvario pravo na zastitu. Uzbu-
njiva¢ ostvaruje pravo na zastitu ako bi u trenutku uzbunjivanja, na osnovu
raspolozivih podataka, u istinitost informacije, poverovalo lice sa prose¢nim
znanjem i iskustvom kao i uzbunjiva¢.?

Pored lica koje izvr$i radnju uzbunjivanja, zastitu ostvaruje i lice koje
ucini verovatnim da je prema njemu preduzeta Stetna radnja zbog povezano-
sti sa uzbunjivacem.?® U praksi su to najée$ce lica koja pruzaju uzbunjivacu
pravnu ili moralnu podrsku, ali teoretski mogu biti i lica povezana srodnic-
kom vezom.** Osim njih, zaStitu uziva i lice koje je pogresno oznaceno kao
uzbunjivaé (tzv. putativni uzbunjivac), lice koje u vrsenju sluzbene duznosti
dostavi informaciju i lice koje trazi podatke u vezi sa informacijom.*

Pasivna legitimacija u sporu za zastitu uzbunjivaca

Odredbama ZZU predvideno je da uzbunjiva¢ prema kome je predu-
zeta Stetna radnja u vezi sa uzbunjivanjem ima pravo na sudsku zastitu.’® Ova
zastita se ostvaruje podnosenjem tuzbe nadleznom sudu, u roku od Sest meseci
od dana saznanja za preduzetu Stetnu radnju, odnosno tri godine od dana kada
je Stetna radnja preduzeta.’’

31 Presuda Apelacionog suda u NiSu, Gz-uz 9/20. od 5. 5. 2020. godine.

2 (L. 5. ZZU.

3 CL. 6. ZZU.

3% Presuda Apelacionog suda u Novom Sadu, Gz-uz 7/17. od 20. 6. 2017. godine;
Presuda Vrhovnog kasacionog suda, Rev2-uz 7/17. od 21. 6. 2019. godine. U nav. delu
Marti¢, M. i Sarac, M. isticu kako ZZU ne definiSe granice, vrstu ili druge karakteristike
,,povezanosti* uzbunjivaca i ,,povezanog lica®, te da zakon ostavlja otvorene moguénosti za
zastitu povezanih lica, bez obzira na vrstu ili stepen povezanosti, 31.

#CL7,8.19.ZZU.

% C1. 23, st. 1. ZZU.

7€l 23, st. 2. ZZU.
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Za razliku od Zakona o spreavanju zlostavljanja na radu®® koji u delu
koji se odnosi na sudsku zastitu eksplicitno navodi da se tuzba podnosi protiv
poslodavca,® u ZZU takva izriita odredba ne postoji.*’

Uprkos tome, iz izri€ite zabrane poslodavcu da ne sme ¢injenjem ili neci-
njenjem da stavi uzbunjivaca u nepovoljniji poloZaj u vezi sa uzbunjivanjem,*!
moze se nedvosmisleno zakljuciti da je u postupku za zastitu uzbunjivaca
pasivno legitimisan iskljucivo poslodavac.*

I pored navedenog, znac¢ajno je pomenuti stav Apelacionog suda u NiSu,
koji je upucujuci na ¢l. 2, st. 1, t. 3. ZZU, i znaenje izraza poslodavac istakao
da je u sporovima sa uzbunjivanjem tuzeni uvek pravno lice ili preduzetnik.*
Zanimljivo je skrenuti paznju i na stav Apelacinog suda u Kragujevcu koji
svoju tvrdnju, da u postupku u vezi sa uzbunjivanjem tuzeni moze biti samo
privredno drustvo ili preduzetnik, potkrepljuje ¢injenicom da ¢l. 26, st. 3.
77U upucuje na shodnu primenu Zakona o parni¢nom postupku koji ureduje
postupak u radnim sporovima, a koji sporovi mogu da se vode samo protiv
poslodavca.*

Sve prethodno navedeno je vazno istaci, jer se u praksi desavalo da u
postupku za zastitu uzbunjivaca kao tuzeni umesto poslodavca ili zajedno sa
poslodavcem bude oznaceno neko drugo lice.®

38 Sluzbeni glasnik RS, br. 36/2010.

3 (1. 23, st. 2. Zakona o spreavanju zlostavljanja na radu.

40 Ovo verovatno iz razloga $to, kako je ve¢ pomenuto u fn. br. 7, uzbunjivaci nisu
samo lica koja izvrSe uzbunjivanje u vezi sa svojim radnim angazovanjem ili postupkom
zapoS§ljavanja, ve¢ i sa koris¢enjem usluga drzavnih i drugih organa, nosilaca javnih ovla-
S$¢enja ili javnih sluzbi, poslovnom saradnjom i pravom vlasnistva na privrednom drustvu.

4 Cl. 21. ZZU.

42 Osim, naravno, ukoliko se uzbunjivanje ne vrsi u vezi sa koris¢enjem usluga dr-
zavnih i drugih organa, nosilaca javnih ovlas¢enja ili javnih sluzbi, poslovnom saradnjom i
pravom vlasniStva na privrednom drustvu.

4 Presuda Apelacionog suda u Nisu, Gz-uz 4/18. od 11. 7. 2018. godine.

4 Presuda Apelacionog suda u Kragujevcu, Gz-uz 2/17. od 28. 12. 2017. godine.

4 U tom smislu v.: Presuda Apelacionog suda u Nisu, Gz-uz 2/23. od 20. 4. 2023.
godine.
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Nadleznost sudova (dvostruka — paralelna nadleZnost)

U postupku sudske zaStite uzbunjivaa nadlezan je visi sud* prema
mestu preduzimanja Stetne radnje ili prema mestu prebivali$ta tuzioca.?’
Sadrzina tuzbe odredena je ¢l. 26. ZZU, o ¢emu je bilo re¢i.® Bilo je re¢i
1 o tome da se tuzbom za zaStitu u vezi sa uzbunjivanjem ne moze pobijati
zakonitost pojedinacnog akta poslodavca kojim je reSavano o pravima, obave-
zama i odgovornostima zaposlenog po osnovu rada.* Razlog iz kog se ovo na
ovom mestu ponovo pominje, jeste to Sto ovakvo reSenje zakonodavca izaziva
odredene dileme.

Naime, ¢l. 27, st. 1. ZZU predvideno je da u tuzbi za ocenu zakonito-
sti pojedinacnog akta poslodavca kojim je reSavano o pravima, obavezama i
odgovornosti uzbunjivaca po osnovu rada, po posebnim propisima, uzbunjivac¢
moze ista¢i navod da pojedina¢ni akt poslodavca predstavlja Stetnu radnju u
vezi sa uzbunjivanjem. U tim situacijama, u posebnom postupku sud ocenjuje
osnovanost navoda da pojedina¢ni akt poslodavca predstavlja Stetnu radnju u
vezi sa uzbunjivanjem.*® Uslov za ovakvo odlu¢ivanje u posebnom postupku
jeste da zaposleni navod da pojedinacni akt poslodavca predstavlja Stetnu
radnju u vezi sa uzbunjivanjem istakne u tuzbi ili na pripremnom rocistu, a
posle toga samo ako podnosilac navoda ucini verovatnim da bez svoje krivice
nije mogao ranije da iznese taj navod.”!

Shodno odredbi ¢l. 24, st. 3. Zakona o uredenju sudova®? osnovni sudovi
nadlezni su za odlucivanje u sporovima povodom zasnivanja, postojanja i
prestanka radnog odnosa, o pravu, obavezama i odgovornostima iz radnog
odnosa, o naknadi Stete koju zaposleni pretrpi na radu ili u vezi sa radom,
sporovima povodom zadovoljavanja stambenih potreba na osnovu rada. Iz
navedenog, jasno je da zastitu uzbunjivacima pored visih sudova, pruzaju i
osnovni sudovi.

4 (1. 25, st. 1. ZZU predvideno je da sudija koji postupa po tuzbi u vezi sa uzbu-
njivanjem ili u posebnim postupcima iz ¢l. 27. ovog zakona mora biti lice koje je steklo
posebna znanja u vezi sa zaStitom uzbunjivaca. Sticanje posebnih znanja regulisano je Pra-
vilnikom o Programu sticanja posebnih znanja u vezi sa zastitom uzbunjivaca, Sluzbeni
glasnik RS, br. 4/2015.

“7Cl. 23, st. 3. ZZU.

* Utvrdenje da je prema uzbunjivacu preduzeta Stetna radnja; zabrana vrSenja i po-
navljanja Stetne radnje; uklanjanje posledica Stetne radnje; naknade materijalne i nemateri-
jalne Stete; objavljivanje presude donete po tuzbi iz razloga predvidenih u t. 1. do 4. ovog
stava u sredstvima javnog informisanja, o trosku tuzenog.

“ CI. 26, st. 2. ZZU.

% C1. 27, st. 3. ZZU.

sLCLL 27, st. 2. ZZU; Presuda Vrhovnog kasacionog suda, Rev2 4161/19. od 25. 11.
2021. godine; Resenje Apelacionog suda u Nisu, Gz1-uz 3/19. od 28. 6. 2019. godine.

52 Sluzbeni glasnik RS, br. 10/2023.
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O pojedinac¢nim aktima koji se odnose na drzavne sluzbenike posred-
stvom ¢l. 143, st. 3. Zakona o drzavnim sluzbenicima® odlu¢uje upravni sud.

Moze se postaviti pitanje Sta je ratio odredbe kojom je predvidena
nadleznost viseg suda u prvom stepenu, kao i da li se isti uopste moze ostvariti
imajuci u vidu ¢injenicu da je osnovni sud nadlezan u situacijama kada poje-
dinacni akt poslodavca predstavlja §tetnu radnju u vezi sa uzbunjivanjem, a da
broj takvih postupaka nije zanemarljiv.**

U dosadasnjoj sudskoj praksi se Cesto postavilo pitanje postojanja tzv.
,dvostruke ili ,,paralelne® nadleznosti. Apelacioni sud u Nisu navodi:

»1z prednjeg proizlazi, da u situaciji kada je zaposleni zbog prijave
nepravilnosti u postupanju kod poslodavca dobio pojedina¢ni akt kojim mu
se uskracuju prava na radu i u vezi sa radom ili mu prestaje radni odnos, on u
tom sluéaju mora podneti tuzbu nadleznom sudu za ponistaj tog akta u propi-
sanom roku i ne moze istovremeno voditi postupak za zastitu od uzbunjivanja
pred visim sudom. Dakle, zakonom je isklju¢ena dvostruka ili paralelna
nadleznost u slu¢aju postojanja odluke o pojedinaénom pravu koja uzbunjiva-
¢ima pripadaju po radnopravnim ili drugim propisima.“*

S druge strane, Apelacioni sud u Novom Sadu u jednoj odluci istice:

,»Nisu prihvatljivi ni zalbeni navodi prema kojima je sud postupao pro-
tivno principu ne bis in idem, i to, kako navodi, jer je tuzilac istovremeno sa
podnosenjem tuzbe u ovoj parnici tuzbom od 30. 11. 2021. inicirao postupak
pred Osnovnim sudom u Novom Sadu radi ponistaja reSenja o otkazu ugovora
o radu, po kojoj je u meduvremenu doneta i prvostepena presuda u predmetu
P1. 3042/21, a zalbeni postupak je u toku. Pravo tuzioca na sudsku zastitu
garantovano je i Zakonom o zastiti uzbunjivaca i Zakonom o radu, pa je u
domenu njegove volje da se opredeli za put kojim tu zaStitu nastoji ostvariti.*>®

Ovakav stav Apelacionog suda u Novom Sadu nije prihvatljiv. Pre
svega, iz citiranih zakonskih odredbi jasno je da uzbunjiva¢ nema slobodnu
volju da se opredeli za put kojim ¢e traziti zaStitu, ve¢ da je put za zastitu

3 Sluzbeni glasnik RS, br. 79/2005, 81/2005. — ispr., 83/2005. — ispr., 64/2007,
67/2007. — ispr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018, 157/2020. i 142/2022.

U sudskoj praksi postoji veliki broj postupaka u kojima je istaknut navod da poje-
dinac¢ni akt predstavlja Stetnu radnju u vezi s uzbunjivanjem, te u kojima zastitu uzbunjiva-
¢ima u prvom stepenu pruzaju osnovni sudovi, u tom smislu v. npr. Presuda Apelacionog
suda u Kragujevcu, Gz1-uz 2/18. od 2. 10. 2018. godine; Presuda Apelacionog suda u Kra-
gujeveu, Gzl-uz 1/19. od 27. 9. 2019. godine; Presuda Apelacionog suda u Kragujevcu,
Gzl-uz 2/20. od 19. 10. 2020. godine; Presuda Apelacionog suda u Kragujeveu, Gzl-uz
2/21. od 19. 1. 2022. godine; Presuda Apelacionog suda u Kragujevcu, Gzl-uz 2/22. od
16. 8. 2022 godine; Presuda Apelacionog suda u NiSu, Gz1-uz 3/19. od 28. 6. 2019. godine.

3 Presuda Apelacionog suda u NiSu, Gz—uz 10/17. od 27. 10. 2017. godine.

¢ Presuda Apelacionog suda u Novom Sadu, Gz-uz 2/22. od 10. 11. 2022. godine.
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trasiran u zavisnosti od vrste Stetne radnje koja je preduzeta. Ukoliko bi se
ovakav stav suda prihvatio, postojala bi moguc¢nost da zaposleni podnese
tuzbu radi ponistaja reSenja osnovnom sudu uz isticanje navoda da takav poje-
dinac¢ni akt predstavlja Stetnu radnju sa uzbunjivanjem, kao i da pored toga
zakonitost pojedina¢nog akta pobija i pred visim sudom, §to bi otvorilo pita-
nje postojanja dvostruke litispendencije, i u tom smislu procesne smetnje iz
¢l. 203, st. 3. ZPP.”’

Pored toga, na ovaj nacin bi se prakti¢no obesmislila strogost preklu-
zivne odredbe — ¢l. 195. Zakona o radu’ koji propisuje da je rok za pokretanje
spora protiv reSenja kojim je povredeno pravo zaposlenog Sezdeset dana od
dana dostavljanja reSenja. Zaposleni bi mogao i posle proteka ovog roka da
ostvaruje zastitu pred visim sudom, jer je rok za pokretanje postupka prema
77U sest meseci od dana saznanja za preduzetu Stetnu radnju, odnosno tri
godine od dana kada je Stetna radnja preduzeta.

Iako je viSe argumenata u prilog tome da je iskljuc¢ena dvostruka nadle-
znost, ne moze se zanemariti ¢injenica da su uzbunjivaci koji trpe Stetnu
radnju u vidu donosenja pojedinacnih akata u nepovoljnijem polozaju u pita-
nju rokova za pruzanje sudske zastite, u odnosu na uzbunjivace koji trpe Stetne
radnje u drugacijem obliku.

Bitno je istaci da je pomenuta presuda Apelacionog suda ukinuta ResSe-
njem Vrhovnog suda® u kome je konstatovano da je zakonom isklju¢ena
dvostruka nadleznost, a isti stav ovaj sud je zauzeo u viSe odluka.®® Posebno je
pravno interesantan zaklju¢ak Vrhovnog suda, kako je resenje o otkazu ugo-
vora o radu pojedinacni pravni akt koji podleze pravnosnaznosti i ne moze
se pobijati tuzbom za utvrdenje, ve¢ preobrazajnom tuzbom za ponistaj tog
akta.®! Ovakav stav suStinski opravdava iskljuCenje postojanja dvostruke
nadleznosti sudova.

Medutim, kada je u pitanju konkretna odluka Apelacionog suda u Novom
Sadu o kojoj je bilo reci, razlog za ukidanje jeste S$to je propusteno da se
utvrdi da li je zakonitost reSenja o otkazu ugovora o radu bila predmet ocene u

57 C1. 203, st. 3. Zakona o parniénom postupku predvideno je da dok parnica tede, ne
moze se u pogledu istog zahteva pokrenuti nova parnica medu istim strankama, a ako takva
parnica bude pokrenuta, sud ¢e tuzbu odbaciti. Vise o litispendenciji, procesnopravnim dej-
stvima litispendencije, smislu zabrane dvostruke litispendencije v.: Keca, R., Knezevié¢, M.
(2022). Gradansko procesno pravo. Beograd: Sluzbeni Glasnik, 210-212.

58 Sluzbeni glasnik RS, br. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014, 13/2017. —
odluka US, 113/2017 i 95/2018. — autenti¢no tumacenje.

%9 Resenje Vrhovnog suda, Rev-uz 3/23. od 20. 7. 2023. godine.

% V. u tom smislu npr. i: Presuda Vrhovnog kasacionog suda Rev2-uz 3/16. od
18. 1. 2017. godine, u kojoj sud navodi da sve §to je u vezi s ocenom zakonitosti pojedinac-
nog akta ne moze da se istice u ovom postupku po ¢l. 20, st. 2. ZZU.

¢! Presuda Vrhovnog suda, Rev-uz 4/2022. od 14. 6. 2023. godine. V. u tom smislu i
Presuda Vrhovnog kasacionog suda, Rev2-uz 5/17. od 7. 3. 2018. godine.
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posebnom postupku u smislu ¢l. 27. ZZU, te u zavisnosti od odluke osnovnog
suda u postupku ocene zakonitosti pojedina¢nog akta prvostepeni sud mora meri-
torno da odluci o zahtevu za naknadu Stete uzbunjivaca u smislu ¢l. 22. ZZU.%

Ovo se naglasava posebno jer ovakav stav poteze i druga pitanja. Na
primer, da li uzbunjiva¢ pored prava na ponistaj takvog akta, ostvaruje i druga
prava predvidena ¢l. 26. ZZU? Ukoliko ostvaruje i ova prava, postavlja se
pitanje pred kojim sudom.

Iako su uzbunjivaci koji trpe Stetne radnje u vidu donoSenja pojedi-
nacnih akata liSeni moguénosti da u postupku predvidenim ZZU pobijaju
zakonitost pojedina¢nog akta, nema razloga da im se druga prava predvidena
istim uskracuju.®

Medutim, osnovni sudovi nisu nadlezni za odlucivanje o drugim zahte-
vima, ve¢ visi sud posredstvom odredbi ZZU.

Stetna radnja utvrdena u postupku za ponistaj pojedinaénog akta predsta-
vlja ¢injeni¢ni oslonac visem sudu koji odlucuje o drugom pravu uzbunjivaca,
kao Sto je pravo na naknadu Stete.®

Moze se primetiti da je ovo jo§ jedan aspekt nepovoljnijeg polozaja
uzbunjivaca koji trpe Stetne radnje u vidu donoSenja pojedinacnog akta, jer ne
samo da su im kraci rokovi za ostvarivanje pravne zastite, nego u praksi pored
postupka za ponistaj takvog akta pokreéu jos jedan postupak ukoliko Zele da
ostvare prava iz ¢l. 27. ZZU. Ovakvo reSenje nije ekonomicno jer u tim situ-
acijama uzbunjivaci prethodno snose troskove dva postupka, a svakako da bi
bilo i efikasnije da vode jedan postupak.

Uzrocfna veza izmedu radnji uzbunjivanja
i Stetnih radnji

Da bi uzbunjivac ostvario pravo na zastitu, izmedu radnji uzbunjivanja i
Stetne radnje mora da postoji uzroc¢no-posledi¢na veza.

Ukoliko uzbunjiva¢ ucini verovatnim da je prema njemu preduzeta
Stetna radnja u vezi sa uzbunjivanjem, na tuzenom je teret dokazivanja da
Stetna radnja nije u uzro¢noj vezi sa uzbunjivanjem.®

2 U tom smislu v. i Presuda Apelacionog suda u NiSu, Gz-uz 3/18. od 24. 9. 2018.
godine; Presuda Apelacionog suda u Nisu, Gz-uz 4/19. od 12. 4. 2019. godine.

% U ovom kontekstu znacajno je pomenuti Presudu Apelacinog suda u Nisu, Gz-uz
6/21. od 17. 1. 2022. godine, kojom je preinacena presuda prvostepenog suda koji je odbio
tuzbeni zahtev tuzioca da se presuda objavi u dnevnom listu smatraju¢i da je utvrdenje da
je preduzeta Stetna radnja i obavezivanje tuzenog na naknadu Stete dovoljna satisfakcija
za tuzioca. Apelacioni sud je istakao da je to pogre$na primena materijalnog prava i da su
navedeni tuzbeni zahtevi medusobno nezavisni i da se medusobno ne iskljucuju.

 Presuda Vrhovnog suda, Rev-uz 5/23. od 17. 1. 2024. godine.

6 CL. 29. ZZU.
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Iako je postojanje ove veze prevashodno ¢injeni¢no, a ne pravno pitanje,
zanimljivo je pomenuti jedan kriterijum kojim se sudovi sluze u praksi prili-
kom utvrdivanja postojanja iste.®® Taj pomo¢ni kriterijum je vreme, odnosno
vremenski sled izmedu radnji uzbunjivanja i Stetnih radnji.

Apelacioni sud u Kragujevcu navodi:

,Radna mesta namestenika koja su ostala, odnosno po novoj sistema-
tizaciji bila predvidena, ¢iji poslovi bi mogli da se ponude tuziocu u istom
ili nizem stepenu stru¢ne spreme, su bila popunjena, pa je zakljucak suda
da tuzilac nije stavljen u nepovoljniji polozaj zbog svojstva uzbunjivaca, pri
¢emu je protekao duzi vremenski period od radnje uzbunjivanja i bilo koje
radnje tuzene koju je preduzela u postupku racionalizacije, te se radnja tuzene
ne moze dovoditi u vezu sa radnjom uzbunjivaca. ¢’

Iz citiranog dela odluke jasno je da je protek vremena izmedu radnje
uzbunjiavnja i Stetne radnje pomoéni Kriterijum za utvrdivanje uzro¢ne veze
izmedu istih, a Sta je duzi vremenski period takode je fakticko pitanje.

U praksi su posebno zanimljive situacije u kojima $tetna radnja prethodi
uzbunjivanju. Cesto se desi da nakon $to poslodavac preduzme neku radnju,
zaposleni izvr$i uzbunjivanje, a potom trazi zastitu od radnje koja je prethodila
uzbunjivanju.

Po tom pitanju, sudska praksa je jedinstvena da je neprihvatljivo da
postupak uzbunjivanja nastane nakon Stetne radnje, uz obrazlozenje da je
Stetna radnja posledica uzbunjivanja, a ne obrnuto.®®

lako je ovakav stav sudova prihvatljiv, jer po logici stvari uzbunji-
vanje prethodi §tetnoj radnji, prilikom saglaSavanja s ovim stavom nuzno je
napraviti izuzetak. Taj izuzetak je predviden ¢l. 9. ZZU. Zakonodavac pred-
vida da lice koje trazi podatke u vezi s informacijom, ima pravo na zastitu kao
uzbunjiva¢, ako ucini verovatnim da je prema njemu preduzeta Stetna radnja
zbog trazenja tih podataka. Iako se ovde sustinski i ne govori o uzbunjivanju,
u ovoj situaciji Stetna radnja mu moze prethoditi.

Dakle, postojanje uzro¢no-poslediéne veze jeste kljuc¢ni Cinilac u
postupku za zaStitu uzbunjivaca. Zastita uzbunjivaca nije apsolutna, te je
moguce da zaposlenom zakonito prestane radni odnos iako je preduzeo radnju
uzbunjivanja ukoliko taj prestanak radnog odnosa nije posledica uzbunjivanja

% Posledica toga da se radi o ¢injeni¢énom, a ne o pravnom pitanju jeste to da se revi-
zijski sud u takva pitanja ne moze upustati. U tom smislu v.: Presuda Vrhovnog kasacionog
suda, Rev2-uz 2/21. od 7. 10. 2021. godine.

7 Presuda Apelacionog suda u Kragujeveu, Gz1-uz 1/22. od 3. 6. 2022. godine.

% Presuda Apelacionog suda u Kragujevcu, Gz-uz 3/20. od 30. 11. 2021. godine;
Presuda Apelacionog suda u Nisu, Gz-uz 10/17. od 27. 10. 2017. godine; Presuda Apelaci-
onog suda u Nisu, Gz-uz 4/20. od 3. 6. 2020. godine; Presuda Vrhovnog kasacionog suda,
Rev2-uz 2/17. od 22. 6. 2017. godine; Presuda Vrhovnog suda, Rev-uz 1/23. od 28. 6. 2023.
godine.

802



R. Gavrani¢, Sudska zastita uzbunjivaca, str. 790-809.

ve¢ npr. nepostovanja radne discipline.” Zbog toga je procesna aktivnost
poslodavaca u sudskim postupcima usmerena na dokazivanje nepostojanja
uzro¢no-posledicne veze izmedu Stetne radnje i radnje uzbunjivanja, te ¢e u
pod pretpostavkom, da zaposleni prvo ucini verovatnim da je Stetna radnja
posledica uzbunjivanja.”!

Posebnu problematiku o pitanju uzro¢no-posledi¢ne veze predstavlja
razgrani¢enje Stetnih radnji od postupaka koje poslodavac preduzima iz stvar-
nih i objektivnih razloga. Zbog toga se Cesto deSava da sud odbije tuzbeni
zahtev tuzioca nalaze¢i da se ne radi o Stetnim radnjama, jer nisu motivisane
uzbunjivanjem, ve¢ organizacionim promenama kod poslodavca ili vr§enjem
autonomnih ovlas¢enja u skladu sa zakonom ili opStim aktom.”

Privremena mera

Kao §to je ve¢ istaknuto, delovi ZZU koji se odnose na moguénost
odredivanja privremene mere su od izuzetnog znacaja.”® Predvideno je da
u postupku zaStite u vezi sa uzbunjivanjem ili u postupku iz ¢l. 27. ZZU,™

¢ Presuda Vrhovnog kasacionog suda, Rev2-3314/19. od 26. 2. 2020. godine.

U Presudi Vrhovnog kasacionog suda, Rev-uz 7/23. od 31. 1. 2024. godine, pome-
nuti sud zakljucuje da iako je tuzilac u¢inio verovatnim da je prema njemu preduzeta Stetna
radnja u vezi s uzbunjivanjem, tuzeni je sadrzinom izvedenih dokaza otklonio postojanje
ove pretpostavke, zbog ¢ega tuziocu ne pripada trazena zastita.

"1'U Presudi Apelacionog suda u Nisu, Gz-uz 21/19. od 26. 12. 2019. godine, sud je
utvrdio da zaposleni nije ucinio verovatnim da je prema njemu ucinjena $tetna radnja — do-
nosenje reSenja o suspenziji, jer je osnov suspenzije bio incident koji je izazvao zaposleni.

2 Presuda Apelacionog suda u Kragujevcu, Gz1-uz 6/16. od 18. 7. 2016. godine;
Presuda Apelacionog suda u Novom Sadu, Gzl-uz 1/17. od 17. 1. 2017. godine; Presu-
da Apelacionog suda u Nisu, Gz-uz 5/19. od 8. 4. 2019. godine; Presuda Vrhovnog kasa-
cionog suda, Rev2 2481/18. od 9. 7. 2020. godine; Presuda Vrhovnog kasacionog suda,
Rev2-uz 4/21. od 28. 10. 2021. godine; Presuda Apelacionog suda u Nisu, Gz-uz 2/22. od
11. 7. 2022. godine; Presuda Vrhovnog kasacionog suda, Rev2-uz 1/22. od 20. 9. 2022.
godine; Presuda Apelacionog suda u Novom Sadu, Gz-uz 2/23. od 8. 2. 2023. godine.

 Andrejevi¢, S. navodi: ,,Ovakva prethodna zastita je od sustinskog znacaja za
ostvarenje prava uzbunjivaca, jer se tako uzbunjiva¢ najbolje $titi od odmazde, delotvor-
no i brzo, da bi u sudskom postupku mogao ostvariti potpunu zastitu svog prava meritor-
nom pravnosnaznom odlukom. Bez prethodne zastite uzbunjivac bi bio izlozen odmazdi
u duzem vremenskom periodu i sam bi snosio sve posledice odmazde iako je postupao u
javnom interesu.” Andrejevic, S. (2015). Sudska zastita uzbunjivaca. Izbor sudske prakse.
Strucno-informativni ¢asopis, 23(5), 189-190.

™ Postupak iz ¢l. 27. ZZU je postupak za ocenu zakonitosti pojedinaénog akta (kada
uzbunjiva¢ istakne navod da pojedinacni akt poslodavca predstavlja Stetnu radnju u vezi
s uzbunjivanjem).
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sud koji vodi postupak moze odrediti privremenu meru u skladu sa zakonom
kojim se ureduje izvrSenje i obezbedenje. Predlog za odredivanje privremene
mere moze se podneti pre pokretanja sudskog postupka, za vreme trajanja
sudskog postupka, kao i po okoncanju sudskog postupka sve dok izvrSenje
ne bude sprovedeno. Sud je ovlaséen da po sluzbenoj duznosti odredi pri-
vremenu meru 7

Cl. 34. ZZU izrigito je predvideno da se predlogom za odredivanje
mere moze zahtevati da sud odlozi pravno dejstvo akta, zabrani vrSenje Stetne
radnje, kao i da nalozi otklanjanje posledice prouzrokovane Stetnom radnjom.
Dakle, sadrzina privremene mere striktno je odredena ZZU, te je nedozvoljeno
traziti neku drugu vrstu zastite priviemenom merom, kao §to je to, npr. zahtev
tuzioca da sud stavi van snage pojedinacni akt poslodavca.’

Kako se ZZU u delu koji predvida da sud moze odrediti privremenu
meru poziva na zakon koji ureduje izvrSenje i obezbedenje, bitno je naglasiti
da zakon kojim se ureduje izvrSenje i obezbedenje (u daljem tekstu: ZIO)"
poznaje dve vrste privremenih mera, one kojim se obezbeduje novcano i one
kojim se obezbeduje nenovcano potrazivanje. Ocigledno je da se na uslove
za odredivanje privremene mere imaju primeniti uslovi i odredbe ZIO koje se
odnose na privremene mere kojim se obezbeduje nenovcéano potrazivanje.

Shodno odredbi ¢l. 449. st. 3. ZIO da bi se odredila priviemena mera
za obezbedenje nenovcanog potrazivanja, izvrsni poverilac, osim verovatnoce
postojanja potrazivanja, mora uciniti verovatnim i da bi bez privremene mere
ispunjenje njegovog potrazivanja bilo osujeceno ili znatno otezano ili da ¢e biti
upotrebljena sila ili nastati nenadoknadiva Steta (opasnost po potrazivanje).

Izuzetno, izvrsni poverilac nije duzan da dokaZe opasnost po potrazivanje
ako ucini verovatnim da izvr$ni duznik moze zbog privremene mere pretrpeti
samo neznatnu Stetu ili da potrazivanje treba da se ispuni u inostranstvu.”

Dakle, sud prilikom odredivanja privremene mere kombinovano pri-
menjuje odredbe ZZU i ZIO, pri ¢emu ¢e se prilikom ispitivanja uslova za
odredivanje privremene mere voditi odredbama ZIO, dok ¢e prilikom odluci-
vanja o vrsti i sadrzini privremene mere svakako biti vezan onim privremenim
merama koje su predvidene u ZZU.

Posebno je zanimljiva odluka Apelacionog suda u Kragujevcu u kojem
se istie da je prvostepeni sud pogresno primenio materijalno pravo kada
je odbacio predlog za odredivanje privremene mere pozivajuéi se samo na

75 Cl. 32. ZZU.

6 Resenje Apelacionog suda u Beogradu, Gz1-uz 2/20. od 7. 2. 2020. godine.

77 Zakon o izvrSenju i obezbedenju Sluzbeni glasnik RS, br. 106/2015, 106/2016.
— autenti¢no tumacenje, 113/2017. — autenti¢no tumacenje, 54/2019, 9/2020. — autenti¢no
tumacenje i 10/2023. — dr. zakon).

7 Cl. 449, st. 5. ZIO.
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odredbe ZIO (jer predlaga¢ u predlogu za obezbedenje nije naveo sredstvo i
predmet izvrSenja, kao i zbog toga §to je u predlogu izostalo naznacenje da ¢e
navedeno izvrSenje sprovesti osnovni sud), ve¢ da je bilo uslova za meritorno
odluc¢ivanje primenom i odredaba ZZU (predloZeno je da se odredi privremena
mera kojom se odlaze pravno dejstvo reSenja o otkazu ugovora o radu i da
se protivniku predlagaca nalozi vrac¢anje predlagaca na rad do pravnosnaznog
okonacanja radnog spora za ponistaj tog reSenja).”

U ¢l. 35. ZZU predvida da protiv odluke o odredivanju privremene mere
nije dozvoljena posebna Zalba, §to znaci da je zalba dozvoljena samo ukoliko
sud odbaci ili odbije predlog.

Zakonodavac se prilikom ovakvog normiranja verovatno vodio odred-
bom ¢l. 439, st. 3. Zakona o parni¢cnom postupku kojom je predvideno da u
parnicama iz radnih odnosa protiv reSenja o odredivanju privremene mere nije
dozvoljena posebna Zalba.

Kako je protiv reSenja kojim se odbija ili odbacuje predlog za
odredivanje privremene mere izri¢ito dozvoljena zalba, ostaje pitanje dozvo-
ljenosti revizije.

U ¢l 23, st. 5. ZZU predvideno je da je u postupku za sudsku zastitu
u vezi sa uzbunjivanjem dozvoljena revizija. Izolovanim tumacenjem dolazi
se do zakljucka da je i u postupku za odredivanje privremene mere dozvo-
ljena revizija.

Medutim, ukoliko se pogleda kontekst celog ¢l. 23. ZZU, a posebno
st. 2. istog, jasno je da zakonodavac pod postupkom za sudske zastite uzbu-
njivaca misli na postupak sudske zastite koji se ostvaruje podnosenjem tuzbe,
a ne predlogom za odredivanje privremene mere. U prilog tome govori i stav
Vrhovnog kasacionog suda® da shodno odredbama ZIO protiv pravnosnaznog
reSenja nisu dozvoljeni revizija niti ponavljanje postupka, a da nema uslova za
izjavljivanje revizije protiv ReSenja shodno odredbama Zakona o parni¢nom
postupku jer se ne radi o reSenju kojim se postupak pravnosnazno okoncava.

ZAKLJUCAK

Sudska zastita uzbunjivaca je mehanizam za zaStitu zaposlenih od
odmazde poslodavca u situacijama kada zaposleni ,,duvaju u pistaljku® jer
poslodavac postupa suprotno javnom interesu. Zbog navedenog, od izuzetnog
je znacaja to §to je prepoznata potreba za ovakvim vidom zastite i §to u nasem

" Resenje Apelacionog suda u Kragujeveu, Gz1-uz 1/18. od 10. 5. 2018. godine.
80 ReSenje Vrhovnog kasacionog suda, Rev2-uz 1/21. od 24. 3. 2021. godine.
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pravnom sistemu postoji zakonski propis koji je na sveobuhvatan nacin regu-
lisao ovu materiju.

Kljuc¢na pitanja od znacaja za sudsku zastitu jesu pre svega da li je uzbu-
njiva¢ izvrsio otkrivanje informacije od znacaja za javni interes u skladu sa
zakonom, da li se u zakonom predvidenom roku obratio nadleznom sudu i
tuzbu usmerio ka pasivno legitimisanom licu, kao i da 1i izmedu radnji uzbu-
njivanja i Stetnih radnji postoji adekvatna uzroc¢na veza. Pored toga, posebna
pogodnost koja je uzbunjivac¢ima pruzena odredbama ZZU jeste moguénost
odredivanja privremene mere, kao efikasnog sredstva otklanjanja negativnih
posledica $tetnih radnji.

Pohvalno je napomenuti da je uz mala odstupanja sudska praksa u
pitanju primene i tumacenja odredbi ZZU poprili¢no ujednacena. Ovoj ujedna-
¢enosti znacajno doprinose i odluke Vrhovnog suda Srbije, te Cinjenica da je u
ovim postupcima uvek dozvoljena revizija predstavlja jednu od najznacajnijih
moguénosti za zastitu uzbunjivaca.

Ipak, i pored svih dobrih zakonskih reSenja koja sadrzi ovaj zakon, u
radu je skrenuta paznja na nepovoljniji polozaj uzbunjivaca koji trpe Stetne
radnje u vidu donosenja pojedinacnih akata kojim je reSavano o pravima, oba-
vezama i odgovornostima iz radnog odnosa.

Nepovoljni polozaj ovih lica ogleda se u tome $to oni u praksi pored
postupka koji iniciraju pred osnovnim sudom radi ponistaja tog pojedina¢nog
akta, pokrecu jo§ jedan postupak pred visSim sudom kako bi ostvarili druga
prava iz ¢l. 26. ZZU, §to nije ni efikasno ni ekonomicno.

U tom smislu, celishodno bi bilo da zakonodavac pronade mehanizam
za poboljsanje polozaja ove kategorije uzbunjivaca, odnosno mehanizam za
izjednacavanje njihovog polozaja sa poloZajem uzbunjivaca koji trpe Stetne
posledice u drugim oblicima.

Prilikom razmisljanja o nac¢inima izjednac¢avanja poloZaja ove kategorije
uzbunjivaca, namece se ideja o davanju izri¢itih ovlaséenja osnovnom sudu
u postupku za ponis$taj pojedinacnog akta kada uzbunjiva¢ istakne navod da
pojedinacni akt predstavlja Stetnu radnju za odlu¢ivanjem i o pravima uzbu-
njivaca iz ¢l. 26. ZZU. Medutim, na ovaj nacin bi se doveo u pitanje ratio
odredbe ZZU kojim je predvideno da zastitu uzbunjivac¢ima pruza visi sud.

Sa druge strane, izjednacavanju polozaja mogla bi da doprinese i odredba
kojom bi bilo predvideno da se osnovni sud oglasava stvarno nenadleznim
i ustupa predmet visem sudu u situacijama kada zaposleni istakne navod da
pojedinacni akt predstavlja Stetnu radnju. Ipak, i ovakvom potencijalnom rese-
nju bi se moglo zameriti zadiranje u odredbe Zakona o uredenju sudova kojim
je predvideno da osnovni sudovi u prvom stepenu sude povodom zasnivanja,
postojanja i prestanka radnog odnosa, kao i o pravu, obavezi i odgovornosti iz
radnog odnosa.
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Pravni propisi

Zakon o zastiti uzbunjivaca, Sluzbeni glasnik RS, br. 128/2014.

Zakon o ratifikaciji konvencije Ujedinjenih nacija protiv korupcije, Sluzbeni list SCG —
Medunarodni ugovori, br. 12/2005.

Zakon o potvrdivanju gradanskopravne konvencije o korupciji, Sluzbeni glasnik RS —
Medunarodni ugovori, br. 102/2007.

Zakon o ratifikaciji Konvencije br. 158 o prestanku radnog odnosa na inicijativu poslo-
davca, Sluzbeni list SFRJ — Medunarodni ugovori, br. 4/84 1 7/91.

Zakon o Agenciji za borbu protiv korupcije, Sluzbeni glasnik RS, broj 97/2008,
53/2010, 66/2011-US, 112/2013, 8/2015-US i 88/2019.

Ustav Republike Srbije, Sluzbeni glasnik RS, br. 98/2006 1 115/2021.

Zakon o parni¢nom postupku, Sluzbeni glasnik RS, br. 72/2011, 49/2013 — odluka US,
74/2013 — odluka US, 55/2014, 87/2018, 18/2020 i 10/2023 — dr. zakon.

Pravilnik o nacinu unutrasnjeg uzbunjivanja, nac¢inu odredivanja ovlasé¢enog lica kod
poslodavca, kao i drugim pitanjima od znacaja za unutrasnje uzbunjivanje kod
poslodavca koji ima vise od deset zaposlenih, Sluzbeni glasnik RS, br. 49/2015 i
44/2018 — dr. zakon.

Zakon o sprec¢avanju zlostavljanja na radu, Sluzbeni glasnik RS, br. 36/2010.
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Glasnik Advokatske komore Vojvodine, br. 3/2025.

Pravilnik o Programu sticanja posebnih znanja u vezi sa zastitom uzbunjivaca, Sluzbeni
glasnik RS, br. 4/2015.

Zakon o uredenju sudova, Sluzbeni glasnik RS, br. 10/2023.

Zakon o drzavnim sluzbenicima, Sluzbeni glasnik RS, br. 79/2005, 81/2005. — ispr.,
83/2005. — ispr., 64/2007, 67/2007... — ispr., 116/2008, 104/2009, 99/2014,
94/2017, 95/2018, 157/2020 i 142/2022.

Zakon o radu, Sluzbeni glasnik RS, br. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017. — odluka US, 113/2017. 1 95/2018. — autenti¢no tumacenje.

Zakon o izvrSenju i obezbedenju, Sluzbeni glasnik RS, br. 106/2015, 106/2016. — auten-
ti¢no tumacenje, 113/2017. — autenti¢no tumacenje, 54/2019, 9/2020. — autentic-
no tumacenje i 10/2023. — dr. zakon.

Sudska praksa

Resenje Apelacionog suda u NiSu, Gz-uz 4/16. od 3. 11. 2016. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 7/20. od 17. 3. 2022. godine.
Presuda Apelacionog suda u Kragujevcu, Gz1-uz 8/16. od 13. 9. 2016. godine.
Resenje Apelacionog suda u Kragujevecu, Gz1-uz 5/16. od 6. 12. 2016. godine.
Presuda Vrhovnog kasacionog suda, Rev2 1034/21. od 27. 10. 2022. godine.
Presuda Apelacionog suda u NiSu, Gz-uz 2/24. od 11. 3. 2024. godine.
Presuda Apelacionog suda u Novom Sadu, Gz1-uz 1/20. od 12. 5. 2020. godine.
Presuda Apelacionog suda u Beogradu, Gz1-uz 4/19. od 28. 3. 2019. godine.
Presuda Vrhovnog kasacionog suda, Rev2-uz 2/17. od 22. 6. 2017. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 2/17. od 2. 3. 2017. godine.

Presuda Apelacionog suda u Novom Sadu, Gz-uz 2/17. od 6. 2. 2017. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 9/20. od 5. 5. 2020. godine.

Presuda Apelacionog suda u Novom Sadu, Gz-uz 7/17. od 20. 6. 2017. godine.
Presuda Vrhovnog kasacionog suda, Rev2-uz 7/17 od 21. 6. 2019. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 4/18. od 11. 7. 2018. godine.
Presuda Apelacionog suda u Kragujevcu, Gz-uz 2/17. od 28. 12. 2017. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 2/23. od 20. 4. 2023. godine.
Presuda Vrhovnog kasacionog suda, Rev2 4161/19. od 25. 11. 2021. godine.
Resenje Apelacionog suda u NiSu, Gz1-uz 3/19. od 28. 6. 2019. godine.
Presuda Apelacinog suda u Kragujeveu, Gz1-uz 2/18. od 2. 10. 2018. godine.
Presuda Apelacinog suda u Kragujeveu, Gz1-uz 1/19. od 27. 9. 2019. godine.
Presuda Apelacinog suda u Kragujevcu, Gz1-uz 2/20. od 19. 10. 2020. godine.
Presuda Apelacinog suda u Kragujeveu, Gz1-uz 2/21. od 19. 1. 2022. godine.
Presuda Apelacinog suda u Kragujeveu, Gz1-uz 2/22. od 16. 8. 2022 godine.
Presuda Apelacionog suda u Nisu, Gz-uz 10/17. od 27. 10. 2017. godine.
Presuda Apelacionog suda u Novom Sadu, Gz-uz 2/22. od 10. 11. 2022. godine.
Resenje Vrhovnog suda, Rev-uz 3/23. od 20. 7. 2023. godine.

Presuda Vrhovnog suda, Rev-uz 4/22. od 14. 6. 2023. godine.
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Presuda Vrhovnog kasacionog suda, Rev2-uz 5/17. od 7. 3. 2018. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 3/18. od 24. 9. 2018. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 4/19. od 12. 4. 2019. godine.
Presuda Apelacinog suda u Nisu, Gz-uz 6/21. od 17. 1. 2022. godine.

Presuda Vrhovnog suda, Rev-uz 5/23. od 17. 1. 2024. godine.

Presuda Vrhovnog kasacionog suda, Rev2-uz 2/21. od 7. 10. 2021. godine.
Presuda Apelacionog suda u Kragujevcu, Gzl-uz 1/22. od 3. 6. 2022. godine.
Presuda Apelacionog suda u Kragujevcu, Gz-uz 3/20. od 30. 11. 2021. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 4/20. od 3. 6. 2020. godine.

Presuda Vrhovnog suda, Rev-uz 1/23. od 28. 6. 2023. godine.

Presuda Vrhovnog kasacionog suda, Rev2-3314/19. od 26. 2. 2020. godine.
Presuda Vrhovnog kasacionog suda, Rev-uz 7/23. od 31. 1. 2024. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 21/19. od 26. 12. 2019. godine.
Presuda Apelacionog suda u Kragujevcu, Gz1-uz 6/16. od 18. 7. 2016. godine.
Presuda Apelacionog suda u Novom Sadu, GZ1-uz 1/17. od 17. 1. 2017. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 5/19. od 8. 4. 2019. godine.

Presuda Vrhovnog kasacionog suda, Rev2 2481/18. od 9. 7. 2020. godine.
Presuda Vrhovnog kasacionog suda, Rev2-uz 4/21. od 28. 10. 2021. godine.
Presuda Apelacionog suda u Nisu, Gz-uz 2/22. od 11. 7. 2022. godine.
Presuda Vrhovnog kasacionog suda, Rev2-uz 1/22. od 20. 9. 2022. godine.
Presuda Apelacionog suda u Novom Sadu, Gz-uz 2/23. od 8. 2. 2023. godine.
Resenje Apelacionog suda u Beogradu, Gz1-uz 2/20. od 7. 2. 2020. godine.
Resenje Apelacionog suda u Kragujeveu, Gz1-uz 1/18. od 10. 5. 2018. godine.
Resenje Vrhovnog kasacionog suda, Rev2-uz 1/21. od 24. 3. 2021. godine.
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INTRODUCTORY OBSERVATIONS ON THE LAW
ON THE PROTECTION OF WHISTLEBLOWERS

On November 25, 2014, the National Assembly of the Republic of
Serbia adopted the Law on the Protection of Whistleblowers (hereinafter:
LPW),! which entered into force on the eighth day following its publication in
the Official Gazette of the Republic of Serbia,? and has been applicable as of
the expiry of six months from the date of its entry into force.?

In this way, the Republic of Serbia has comprehensively regulated, in a
single statutory text, the whistleblowing procedure and the protection of this
sensitive category of persons, in accordance with its obligations under the
United Nations Convention against Corruption* and the Council of Europe
Civil Law Convention on Corruption.’

There is hardly any need to emphasize the importance of adopting the
LPW? because it provides protection to employees who decide, contrary to the
duty of loyalty to the employer, to “blow the whistle” in situations where the
employer’ acts contrary to the public interest.®

' Official Gazette of the RS, No. 128/2014.

2 That is, on December 4, 2014.

3 Applicable as of June 5, 2015.

4 Law on the Ratification of the United Nations Convention against Corruption, Of-
ficial Gazette of Serbia and Montenegro — International Treaties, No. 12/2005.

5 See: Law Confirming the Council of Europe Civil Law Convention on Corruption,
Official Gazette of the RS — International Treaties, No. 102/2007; For more on internation-
al standards of whistleblower protection, see: Purovi¢, L. (2019). Analiza najboljih praksi
zastite uzbunjivaca. Administration and Public Policy, 5(2), 48—54. For more on whistleblow-
ers as a means of combating corruption, see. Dimovski, D., Kosti¢, M. (2019). Uzbunjivaci
kao sredstvo borbe protiv korupcije. Pravni poloZaj uzbunjivaca u uporednom i domacem
pravu (pravni i eticki aspekti). Zbornik radova sa okruglog stola, 41-59. Banja Luka.

¢ The literature notes that, in the period from the beginning of the application of
the LPW through June 30, 2018, 568 cases were received in disputes based on this law —
Bilbija, V. (2020). Pet godina primene zakona o zastiti uzbunjivaca. Izbor sudske prakse:
strucno—informativni ¢asopis. 28(4), 10.

" This paper uses the term “employer” because the author addresses whistleblower
protection from the perspective of labor law. However, it is important to note that, pursuant
to the meaning of the terms in Article 2, paragraph 1, point 2 of the LPW, a whistleblower
is not only a person who makes a report in connection with their employment and the hir-
ing process, but also a person who makes a report in connection with the use of services of
state and other bodies, holders of public authority or public services, business cooperation,
and ownership rights in a company. On the comparative-law aspect of the concept of a
whistleblower, see: Marti¢, M. (2016). Uporedno—pravni aspekti pojma uzbunjivac. Strani
pravni zivot. Teorija, zakonodavstvo, praksa, 1, 201-214.

8 For more on the duty of loyalty to the employer and the disclosure of informa-
tion in the public interest, see: Kovacevi¢, LJ. (2011). Cilj i smisao radnopravne zastite
,suzbunjivaca®“. Kaznena redakcija u Srbiji. Tematska monografija [Part 1], 223-229.
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Even before the adoption of the LPW, it was possible to provide
whistleblowers with protection indirectly, through other regulations, such as
ILO Convention No. 158 on Termination of Employment at the Initiative of
the Employer.’

However, unlike the aforementioned Convention, which provides that
filing a complaint or participating in proceedings against an employer for an
alleged violation of laws or regulations, or addressing competent adminis-
trative authorities, shall not be considered a valid reason for termination of
employment, the currently applicable LPW provides whistleblowers with pro-
tection not only against unlawful termination of employment, but against any
harmful action suffered by whistleblowers.!® The situation is identical to other
regulations that only partially regulated this matter.!!

Whistleblowing can be internal (disclosure of information to the
employer), external (disclosure of information to a competent authority), and
public (disclosure of information through the media, via the internet, at public
gatherings, or in any other manner by which the information can be made
available to the public)."?

Article 26 of the LPW provides that a lawsuit for protection in connec-
tion with whistleblowing may seek:

“1) a declaration that a harmful action has been taken against
the whistleblower;

2) a prohibition of undertaking and repeating the harmful action;

3) removal of the consequences of the harmful action;

4) compensation for pecuniary and non-pecuniary damage;

5) publication of the judgment rendered upon the lawsuit on the
grounds provided for in points 1) through 4) of this paragraph, in the media,
at the expense of the defendant.”

In addition, paragraph 2 of the same article provides that in a lawsuit for
protection in connection with whistleblowing, it is not possible to challenge

° Law on Ratification of ILO Convention No. 158 on Termination of Employment at
the Initiative of the Employer, Official Gazette of the SFRY — International Treaties, Nos.
4/84 and 7/91.

19Tn Art. 21 of the LPW, certain harmful actions are listed; the list is not exhaustive.

! For example, the Law on the Anti-Corruption Agency, Official Gazette of the RS,
Nos. 97/2008, 53/2010, 66/2011 — decision of the Constitutional Court, 112/2013, 8/2015
— decision of the Constitutional Court, and 88/2019, whose provisions relate to public offi-
cials. For more on the state of legislation in this area prior to the adoption of the LPW, see:
Kovacevic¢, LJ. (2011). Novi standardi Saveta Evrope o zastiti uzbunjivaca. Pravo i privre-
da. Casopis Udruzenja pravnika u privredi SR Jugoslavije, 48(1/3), 169-175; Lubarda, B.
(2011). Posebna zastita zaposlenog uzbunjivaca — evropsko, uporedno i domace pravo i
praksa. Pravni Zivot. List za pravna pitanja i praksu, 60(11), 435-450.

12 Art. 12 of the LPW.
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the lawfulness of an individual act of the employer deciding on the employee’s
rights, obligations, and responsibilities arising from employment.

A particular advantage afforded to whistleblowers by the LPW is the
possibility of ordering an interim measure in accordance with the provisions
of the law governing enforcement and security.'* The importance of the pos-
sibility of ordering an interim measure is best reflected in the position of the
Appellate Court in Ni§ that this is the most important part of the Law in terms
of effectively preventing retaliation and temporarily eliminating harmful con-
sequences for the whistleblower.'*

JUDICIAL PROTECTION OF WHISTLEBLOWERS

Application of the Law on the Protection
of Whistleblowers and Statutes of Limitations

As mentioned in the introductory observations, the LPW has been appli-
cable as of the expiry of six months from the date of its entry into force, i.e.,
as of June 5, 2015. 1

The Constitution of the Republic of Serbia'® prohibits the retroactive
effect of laws and other general acts, and stipulates that certain provisions of
laws may be granted retroactive effect only if required by the public interest
established at the time the law is adopted."”

Since the LPW does not provide for the retroactive effect of any of its
provisions, it is clear that its provisions can only be applied prospectively,
i.e., protection against harmful actions can be afforded to employees only in
respect of acts of whistleblowing undertaken during the period in which the
Law is applicable.

Although this is a general legal principle, courts in practice have not
infrequently had the opportunity to draw plaintiffs’ attention, in cases con-
cerning protection against harmful actions, to the transitional and final
provisions of the LPW.

3 Art. 32 of the LPW.

4 Decision of the Appellate Court in Ni§, Gz-uz 4/16, November 3, 2016; Judg-
ment of the Appellate Court in Ni§, Gz-uz 7/20, March 17, 2022. Although not explicitly
mentioned in the cited decisions, probably because legal scholarship is not a source of law,
an identical position is found in: Marti¢, M., Sarac, M. (2015). Komentar Zakona o zastiti
uzbunjivaca. Belgrade: Sluzbeni glasnik, 76.

15 See Art. 40 of the LPW.

16 Official Gazette of the RS, Nos. 98/2006 and 115/2021.

17 Art. 197 of the Constitution of the Republic of Serbia.
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For example, the Appellate Court in Kragujevac, although upholding
a first-instance judgment on grounds unrelated to whistleblower protection,
pointed out that the plaintiff had disclosed information about violations of
regulations by the defendant before the LPW began to be applied, and that
such acts cannot be considered acts of whistleblowing, nor can the plaintiff
be regarded as a whistleblower within the meaning of the LPW.'® In addition
to plaintiffs, there have been instances where courts themselves did not take
into account the transitional and final provisions of the LPW, which conse-
quently led to an incorrect application of substantive law and the quashing
of judgments."

This does not mean that a person cannot acquire the status of a whistle-
blower and obtain protection under some other regulation, such as the Law on
the Anti-Corruption Agency, provided that the conditions for protection under
that law are met.?

It is also possible for plaintiffs to file a lawsuit seeking protection against
multiple harmful actions, some of which were taken before the LPW began to
apply and others after it became applicable. In such situations, it is appropriate
to draw a temporal distinction between the acts of whistleblowing and harmful
actions, and to apply the LPW only to those undertaken during the period in
which it is applicable, as the Appellate Court in Ni§ did in one decision.”!

It can be noted that this issue is primarily related to proceedings initiated
in the first years of the implementation of the LPW. It could remain relevant
only for a short time longer, given that June 5, 2025, marked the tenth anniver-
sary of its application, and persons who took acts of whistleblowing before the
start of its application will not be able to obtain protection due to the statutes
of limitations for whistleblowing provided for in Article 5, paragraph 1, point
2 of the LPW.

Therefore, it is appropriate to note that a whistleblower is entitled to pro-
tection if they disclose information within one year from the day they learned
of the action that is being reported, and no later than ten years from the day
that action was taken.

Since, as stated, the statute of limitations is a condition for acquiring
whistleblower status, the question may arise whether the burden of proving
when the whistleblower learned of the action being reported lies with the
employer or the employee. Case law has taken the position that the burden

'8 Judgment of the Appellate Court in Kragujevac, GZ1-uz 8/16, September 13,
2016.
1 Decision of the Appellate Court in Kragujevac, Gz1-uz 5/16, December 6, 2016.

2 In that sense, see the judgment of the Supreme Court of Cassation, Rev2 1034/21,
October 27, 2022.
2l Judgment of the Appellate Court in Ni§, Gz-uz 2/24, March 11, 2024.
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of proving when the employee learned of the action being reported lies with
the employee.?

Given that the LPW prescribes special rules on the burden of proof
only with respect to the causal link between the harmful action and the act of
whistleblowing,?® the courts correctly apply the rules on the burden of proof
set out in Article 231, paragraphs 1 and 2 of the Law on Civil Procedure.*

The situation is identical with respect to the subjective time limit
from Article 23, paragraph 2 of the LPW, which stipulates that judicial pro-
tection must be sought within six months from the day the person learned
of the harmful action taken, or within three years from the day the harmful
action was taken.

Disclosure of Information

Under the statutory definition, whistleblowing means

“...disclosing information regarding a violation of regulations, a violation
of human rights, the exercise of public authority contrary to the purpose for
which it was conferred, a threat to life, public health, safety, the environ-
ment, as well as disclosure aimed at preventing large-scale damage.””

From the above, it is clear that the purpose of whistleblowing is the pro-
tection of the public interest. This is also a substantive prerequisite that must
be met for a whistleblower to obtain protection in court proceedings.?

Therefore, not every report constitutes whistleblowing. This is best
illustrated by the positions taken in case law. Thus, the Appellate Court in
Kragujevac emphasizes that a report by the plaintiff of unlawful conduct by
his employer regarding the failure to issue a decision on the use of annual
leave does not constitute an act of disclosing information aimed at protect-
ing the public interest and the common good, and therefore does not give the
plaintiff the right to protection.?’

22 Judgment of the Appellate Court in Novi Sad, Gz1-uz 1/20, May 12, 2020.

2 Art. 29 of the LPW.

2 Official Gazette of the RS, Nos. 72/2011, 49/2013 — decision of the Constitution-
al Court, 74/2013 — decision of the Constitutional Court, 55/2014, 87/2018, 18/2020, and
10/2023 — other law.

2 Art. 2, para. 1, point 3 of the LPW.

26 In that sense, see the judgment of the Appellate Court in Belgrade, Gz1-uz 4/19,
March 28, 2019, as well as the judgment of the Supreme Court of Cassation, Rev2-uz 2/17,
June 22, 2017.

27 Judgment of the Appellate Court in Kragujevac, GZ1-uz 8/16, September 13,
2016.
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Likewise, case law rightly points out that plaintiffs’ objections regard-
ing unpaid wages, which were not raised either in writing or orally with the
defendant’s director, cannot be considered an act of whistleblowing.?®

This is not only because there is no public interest concerning unpaid
wages, but also because for an act to qualify as whistleblowing, it must be
carried out in the manner and through the procedure prescribed by law, which
is another condition that constitutes a prerequisite for providing protection to
a whistleblower. In this regard, particular attention should also be paid to the
Rulebook on the method of internal whistleblowing, the method of designating
an authorized person with the employer, and other issues relevant to internal
whistleblowing with employers that have more than ten employees.”

Case law correctly points out that the fact that the plaintiff shared infor-
mation that had already been publicly published via his profile on the social
network “Facebook” does not constitute whistleblowing, given that the essence
of such a post is not to remedy irregularities, nor can information that has
already been disclosed be disclosed again. In this sense, the Appellate Court in
Novi Sad states that the essence of whistleblowing is not in the transmission,
but in the disclosure of information.*

Therefore, in order for a person to be considered a whistleblower and
obtain protection under the LPW, they must first disclose information for the
purpose of protecting the public interest and the common good, and they must
do so in the manner and through the procedure prescribed by the Law, as well
as by the above-mentioned bylaw.

In light of the above, it is irrelevant whether the whistleblower declared
themselves as such when disclosing the information because even if they did
not, this is without legal significance for the statutory right to judicial protec-
tion, as correctly concluded by the Appellate Court in Ni§.?!

The previous subheading addressed the issue of the time limit within
which whistleblowing must be undertaken in order for the whistleblower to
obtain the right to protection; therefore, after mentioning the qualitative condi-
tions relating to the disclosure of information, it is necessary to mention the
third condition that must be met for the whistleblower to obtain the right to
protection. A whistleblower is entitled to protection if, at the time of whistle-
blowing, based on the available data, a person with average knowledge and
experience, comparable to that of the whistleblower, would believe the infor-
mation to be true.?

2 Judgment of the Appellate Court in Ni§, Gz-uz 2/17, March 2, 2017.

2 Official Gazette of the RS, Nos. 49/2015 and 44/2018 — other law.

30 Judgment of the Appellate Court in Novi Sad, Gz-uz 2/17, February 6, 2017.
31 Judgment of the Appellate Court in Ni§, GZ-uz 9/20, May 5, 2020.

32 Art. 5 of the LPW.
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In addition to the person who undertakes the act of whistleblowing, pro-
tection is also afforded to the person who makes it probable that a harmful
action was taken against them due to their association with the whistleblower.*?
In practice, these are most often persons who provide the whistleblower with
legal or moral support, but theoretically, they can also be persons connected
through family ties.>* Moreover, protection is also afforded to a person who
is mistakenly declared a whistleblower (a so-called putative whistleblower), a
person who provides information in the performance of official duties, and a
person who requests data related to the information.*

Passive Standing in Disputes for Whistleblower Protection

The LPW provides that a whistleblower against whom a harmful action
is taken in connection with whistleblowing has the right to judicial protec-
tion.* This protection is exercised by filing a lawsuit with the competent court
within six months from the day they learned of the harmful action taken, or
within three years from the day the harmful action was taken.’’

Unlike the Law on the Prevention of Harassment at Work,*® which, in the
section relating to judicial protection, explicitly states that the lawsuit is filed
against the employer,* the LPW does not contain such an explicit provision.*’

Nevertheless, from the explicit prohibition imposed on the employer not
to, by act or omission, put the whistleblower in a less favorable position in
connection with the whistleblowing,* it can be unequivocally concluded that

3 Art. 6 of the LPW.

3* Judgment of the Appellate Court in Novi Sad, Gz-uz 7/17, June 20, 2017; Judg-
ment of the Supreme Court of Cassation, Rev2-uz 7/17, June 21, 2019. In the cited work,
Marti¢ and Sarac emphasize that the LPW does not define the boundaries, type, or other
characteristics of the “association” between the whistleblower and the “associated person,”
and that the Law leaves open possibilities for the protection of associated persons regard-
less of the type or degree of association, 31.

3 Arts. 7, 8, and 9 of the LPW.

3¢ Art. 23, para. 1 of the LPW.

37 Art. 23, para. 2 of the LPW.

38 Official Gazette of the RS, No. 36/2010.

3 Art. 23, para. 2 of the Law on the Prevention of Harassment at Work.

40 This is likely because, as already mentioned in fn. 7, whistleblowers are not only
persons who make a report in connection with their work engagement or the hiring process,
but also in connection with the use of services of state and other bodies, holders of public
authority or public services, business cooperation, and ownership rights in a company.

41 Art. 21 of the LPW.
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only the employer has passive standing in proceedings for the protection of
whistleblowers.*

Despite the above, it is important to mention the position of the Appel-
late Court in Ni§, which, referring to Article 2, paragraph 1, point 3 of the
LPW, and the meaning of the term “employer,” emphasized that in whistle-
blowing disputes, the defendant is always a legal entity or an entrepreneur.
It is also interesting to draw attention to the position of the Appellate Court in
Kragujevac, which supports its assertion that in proceedings related to whistle-
blowing, the defendant can only be a business or an entrepreneur, by pointing
out that Article 26, paragraph 3 of the LPW refers to the mutatis mutandis
application of the Law on Civil Procedure, which governs labor disputes,
which can only be conducted against the employer.*

All of the above is important to emphasize because, in practice, there
have been instances where, in proceedings for the protection of whistleblow-
ers, a person other than the employer, or a person in addition to the employer,
was designated as the defendant.*

Court Jurisdiction (Dual/Parallel Jurisdiction)

In proceedings for the judicial protection of whistleblowers, jurisdiction
lies with the higher court* either according to the place where the harmful
action was undertaken or according to the plaintiff’s place of residence.*’ The
content of the lawsuit is determined by Article 26 of the LPW, as discussed
above.®® It was also noted that, in a lawsuit for protection in connection with

42 Except, of course, where whistleblowing is not carried out in connection with the
use of services of state and other bodies, holders of public authority or public services,
business cooperation, and ownership rights in a company.

4 Judgment of the Appellate Court in Ni§, Gz-uz 4/18, July 11, 2018.

4 Judgment of the Appellate Court in Kragujevac, Gz-uz 2/17, December 28, 2017.

4 In that sense, see the judgment of the Appellate Court in Ni§, Gz-uz 2/23, April
20, 2023.

4 Art. 25, para. 1 of the LPW provides that the judge deciding on a lawsuit in con-
nection with whistleblowing, or in the special proceedings under Art. 27 of this Law, must
have acquired special knowledge relating to whistleblower protection. The acquisition of
such special knowledge is regulated by the Rulebook on the Program for Acquiring Special
Knowledge Relating to Whistleblower Protection, Official Gazette of the RS, No. 4/2015.

47 Art. 23, para. 3 of the LPW.

8 Establishing that a harmful action has been taken against the whistleblower; a pro-
hibition on undertaking and repeating the harmful action; removal of the consequences of
the harmful action; compensation for pecuniary and non-pecuniary damage; publication of
the judgment rendered upon the lawsuit, on the grounds provided under items 1) through 4)
of this paragraph, in the media, at the defendant’s expense.
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whistleblowing, it is not possible to challenge the lawfulness of an individ-
ual act of the employer deciding on the employee’s rights, obligations, and
responsibilities arising from employment.* The reason this is mentioned again
here is that this legislative solution gives rise to certain dilemmas.

Namely, Article 27, paragraph 1 of the LPW stipulates that, in a lawsuit
seeking an assessment of the lawfulness of an individual act of the employer
deciding on the whistleblower’s rights, obligations, and responsibilities arising
from employment under special regulations, the whistleblower may assert that
the employer’s individual act constitutes a harmful action in connection with
whistleblowing. In such situations, the court, in separate proceedings, assesses
the merits of the allegation that the employer’s individual act constitutes a
harmful action in connection with the whistleblowing.>® A condition for such
a decision in separate proceedings is that the employee raises the allegation
that the employer’s individual act constitutes a harmful action in connection
with the whistleblowing in the lawsuit itself or at the preparatory hearing,
and thereafter only if the person raising the allegation makes it probable that,
through no fault of their own, they could not have raised it earlier.’!

Pursuant to Article 24, paragraph 3 of the Law on the Organization of
Courts,*? basic courts have jurisdiction to decide disputes concerning the estab-
lishment, existence, and termination of employment, rights, obligations, and
responsibilities arising from employment, compensation for damage suffered
by an employee at work or in connection with work, and disputes regarding
the satisfaction of housing needs arising from employment. From the above, it
is clear that, in addition to higher courts, basic courts also provide protection
to whistleblowers.

As regards individual acts relating to civil servants, by virtue of Article
143, paragraph 3 of the Law on Civil Servants, the Administrative Court has
jurisdiction.

The question may be raised as to the ratio of the provision establishing
the jurisdiction of higher courts in the first instance, and whether it can be
exercised at all, given that basic courts have jurisdiction in situations where

4 Art. 26, para. 2 of the LPW.

0 Art. 27, para. 3 of the LPW.

S Art. 27, para. 2 of the LPW; Judgment of the Supreme Court of Cassation, Rev2
4161/19, November 25, 2021; Decision of the Appellate Court in Ni§, Gzl-uz 3/19, June
28, 2019.

52 Official Gazette of the RS, No. 10/2023.

33 Official Gazette of the RS, Nos. 79/2005, 81/2005 — corr., 83/2005 — corr.,
64/2007, 67/2007 — corr., 116/2008, 104/2009, 99/2014, 94/2017, 95/2018, 157/2020, and
142/2022.
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an employer’s individual act constitutes a harmful action in connection with
whistleblowing, and that the number of such proceedings is not negligible.>*

In case law to date, the question of so-called “dual” or “parallel” juris-
diction has often been raised. The Appellate Court in Ni$ states, “From the
above it follows that, in a situation where an employee, due to reporting irreg-
ularities in the employer’s conduct, received an individual act depriving them
of rights at work and in connection with work or terminating their employ-
ment, they must file a lawsuit with the competent court seeking annulment of
that act within the prescribed time limit and cannot simultaneously conduct
proceedings for protection in connection with whistleblowing before a higher
court. Therefore, the law excludes dual or parallel jurisdiction in the event of a
decision on an individual right that whistleblowers are entitled to under labor
law or other regulations.”

On the other hand, the Appellate Court in Novi Sad points out in one
of its decisions, “The grounds of appeal according to which the court acted
contrary to the principle of ne bis in idem are also not acceptable, as stated,
because the plaintiff, at the same time as filing the lawsuit in these civil pro-
ceedings, filed a lawsuit on November 30, 2021, initiating proceedings before
the Basic Court in Novi Sad seeking annulment of the decision terminating the
employment contract, in which a first-instance judgment has been rendered in
the meantime in case P1.3042/21, yet appellate proceedings are pending. The
plaintiff’s right to judicial protection is guaranteed by both the Law on the Pro-
tection of Whistleblowers and the Labor Law, so it is within their discretion to
decide on how they will seek to obtain such protection.

This position of the Appellate Court in Novi Sad is unacceptable. First
of all, it is clear from the cited legal provisions that it is not at the whistle-
blower’s discretion to decide how they will seek protection, but rather that
this is determined depending on the type of harmful action undertaken. If such
a position of the court were accepted, an employee could file a lawsuit with
a basic court seeking annulment of the decision, while asserting that such an
individual act constitutes a harmful action in connection with whistleblowing,

% In case law, there are numerous proceedings in which it was alleged that an in-
dividual act constitutes a harmful action in connection with whistleblowing, and in which
protection in the first instance is provided by basic courts; in that sense see, e.g., Judgment
of the Appellate Court in Kragujevac, Gz1-uz 2/18, October 2, 2018; Judgment of the Ap-
pellate Court in Kragujevac, Gz1-uz 1/19, September 27, 2019; Judgment of the Appellate
Court in Kragujevac, Gzl-uz 2/20, October 19, 2020; Judgment of the Appellate Court in
Kragujevac, Gzl-uz 2/21, January 19, 2022; Judgment of the Appellate Court in Kraguje-
vac, Gzl-uz 2/22, August 16, 2022; Judgment of the Appellate Court in Ni§, Gz1-uz 3/19,
June 28, 2019.

55 Judgment of the Appellate Court in Ni§, GZ-uz 10/17, October 27, 2017.

5¢ Judgment of the Appellate Court in Novi Sad, Gz-uz 2/22, November 10, 2022.
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and, in addition, challenge the lawfulness of the same individual act before the
higher court as well. This would raise the issue of double /is pendens and, in
that sense, the procedural bar under Article 203, paragraph 3 of the Law on
Civil Procedure.”’

Moreover, this would practically undermine the strictness of the pre-
clusive provision — Article 195 of the Labor Law,*® which stipulates that the
time limit for initiating a dispute against a decision that violates an employee’s
right is 60 days from the day the decision is served. The employee could still
seek protection before a higher court after the expiry of this time limit because
the time limit for initiating proceedings under the LPW is six months from the
day the person learned of the harmful action taken, or three years from the day
the harmful action was taken.

Although there are several arguments in favor of excluding dual jurisdic-
tion, the fact cannot be ignored that whistleblowers who suffer harmful actions
in the form of the adoption of individual acts are in a less favorable position
in terms of time limits for judicial protection compared to whistleblowers who
suffer harmful actions in a different form.

It is important to point out that the above-mentioned judgment of the
Appellate Court was quashed by a Supreme Court decision,*® which stated
that the law excludes dual jurisdiction, and the Supreme Court has taken the
same position in multiple decisions.®® Particularly interesting is the Supreme
Court’s conclusion that a decision terminating an employment contract is an
individual legal act that becomes final and binding and cannot be challenged
by a lawsuit seeking a declaratory judgment, but only by a lawsuit seeking
annulment of that act.®! This position essentially justifies the exclusion of dual
court jurisdiction.

57 Art. 203, para. 3 of the Law on Civil Procedure provides that, while litigation is
pending, no new litigation between the same parties may be initiated regarding the same
lawsuit, and if such litigation is initiated, the court will dismiss the lawsuit. On /is pendens,
the procedural effects of lis pendens, and the rationale for prohibiting double /is pendens,
see: Keca, R., Knezevi¢, M. (2022). Gradansko procesno pravo. Belgrade: Sluzbeni glas-
nik, 210-212.

8 Official Gazette of the RS, Nos. 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017 — decision of the Constitutional Court, 113/2017, and 95/2018 — authentic
interpretation.

% Decision of the Supreme Court, Rev-uz 3/23, July 20, 2023.

% See, in that sense, e.g., the judgment of the Supreme Court of Cassation,
Rev2-uz 3/16, January 18, 2017, in which the court states that anything relating to the as-
sessment of the lawfulness of an individual act cannot be raised in these proceedings under
Art. 20, para. 2 of the LPW.

¢! Judgment of the Supreme Court, Rev-uz 4/2022, June 14, 2023. See also, in that
sense, the judgment of the Supreme Court of Cassation, Rev2-uz 5/17, March 7, 2018.
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However, as regards the specific decision of the Appellate Court in Novi
Sad discussed above, the reason for quashing was the failure to determine
whether the lawfulness of the decision terminating the employment contract
had been the subject of assessment in separate proceedings within the meaning
of Article 27 of the LPW; accordingly, depending on the decision of the Basic
Court in the proceedings assessing the lawfulness of the individual act, the
first-instance court must decide on the merits of the whistleblower’s lawsuit
for damages within the meaning of Article 22 of the LPW.%

This is emphasized particularly because such a position raises other
questions as well. For example, in addition to the right to annulment of such
an act, does the whistleblower also enjoy other rights provided under Article
26 of the LPW? If so, the question arises — before which court?

Although whistleblowers who suffer harmful actions in the form of indi-
vidual acts are deprived of the possibility of challenging the lawfulness of the
individual act in proceedings under the LPW, there is no reason to deny them
other rights provided by this Law.®

However, basic courts do not have jurisdiction to decide on those other
claims; rather, jurisdiction lies with higher courts pursuant to the LPW.

The harmful action established in proceedings seeking annulment of an
individual act constitutes the factual basis for the higher court when deciding
on another whistleblower right, such as the right to compensation for damage.*

It can be noted that this is another aspect of the less favorable position
of whistleblowers who suffer harmful actions via an individual act because not
only are the time limits for obtaining legal protection shorter, but in practice,
in addition to proceedings to annul such an act, they initiate a second set of
proceedings if they wish to exercise rights under Article 27 of the LPW. This
solution is not economical because, in such situations, whistleblowers first
bear the costs of two proceedings, and it would certainly be more efficient for
them to conduct a single set of proceedings.

2 In that sense, see also the judgment of the Appellate Court in Ni§, GZz-uz 3/18,
September 24, 2018; Judgment of the Appellate Court in Ni§, Gz-uz 4/19, April 12, 2019.

% In this context, it is important to mention the judgment of the Appellate Court
in Ni§, Gz-uz 6/21, January 17, 2022, which reversed the first-instance judgment that had
denied the plaintiff’s request to have the judgment published in a daily newspaper, consid-
ering that establishing that a harmful action had been undertaken and ordering the defend-
ant to pay damages constituted sufficient satisfaction for the plaintiff. The Appellate Court
emphasized that this was an incorrect application of substantive law and that these lawsuits
are independent of one another and do not mutually exclude each other.

% Judgment of the Supreme Court, Rev-uz 5/23, January 17, 2024.
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Causal Link between Whistleblowing and Harmful Actions

In order for a whistleblower to obtain protection, there must be a causal
link between the act of whistleblowing and the harmful act.

If the whistleblower makes it probable that a harmful action was taken
against them in connection with the whistleblowing, the burden of proving
that the harmful action is not causally linked to whistleblowing lies with
the defendant.®

Although the existence of this link is primarily a question of fact rather
than a question of law, it is interesting to mention one criterion used by courts
in practice when determining whether it exists.*® This auxiliary criterion is
time, that is, the temporal sequence between the acts of whistleblowing and
the harmful actions.

The Appellate Court in Kragujevac states, “The positions of auxiliary
staff that remained, i.e., that were envisaged under the new job classifica-
tion, whose duties could have been offered to the plaintiff with the same or a
lower level of qualifications, were filled; therefore, the court concluded that
the plaintiff was not placed in a less favorable position because of his status
as a whistleblower, given that a longer period of time had elapsed between
the act of whistleblowing and any act of the defendant undertaken in the
rationalization procedure, and thus the defendant’s act cannot be linked to the
plaintiff’s act.”®’

From the quoted part of the decision, it is clear that the time between the
act of whistleblowing and the harmful action is an auxiliary criterion for estab-
lishing a causal link between them, while what constitutes a “longer period of
time” is also a question of fact.

In practice, situations in which the harmful action precedes the act of
whistleblowing are particularly interesting. Often, the employer takes an
action, the employee engages in whistleblowing and then seeks protection
from the action that preceded the whistleblowing.

On this issue, case law is uniform that it is unacceptable for the whistle-
blowing procedure to occur after the harmful action, with the explanation that
the harmful action is a consequence of the whistleblowing, and not vice versa.®®

5 Art. 29 of the LPW.

% The consequence of the fact that this is a factual rather than a legal issue is that
the court of revision cannot engage with such questions. In that sense, see the judgment of
the Supreme Court of Cassation, Rev2-uz 2/21, October 7, 2021.

7 Judgment of the Appellate Court in Kragujevac, Gz1-uz 1/22, June 3, 2022.

% Judgment of the Appellate Court in Kragujevac, GZz-uz 3/20, November 30, 2021;
Judgment of the Appellate Court in Ni§, Gz-uz 10/17, October 27, 2017; Judgment of
the Appellate Court in Ni§, Gz-uz 4/20, June 3, 2020; Judgment of the Supreme Court of
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Although this position of the courts is acceptable, because it is logical
that whistleblowing precedes the harmful action, it is necessary to make an
exception when agreeing with this position. This exception is provided for in
Article 9 of the LPW. The legislator provides that a person who requested data
related to the information has the right to protection as a whistleblower if they
make it probable that a harmful action was taken against them because they
requested such data. Although this is essentially not a matter of whistleblow-
ing, in this situation, the harmful action may precede it.

Therefore, the existence of a causal link is a key factor in proceedings
for the protection of whistleblowers. Whistleblower protection is not abso-
lute, and it is possible for an employee to be lawfully terminated even though
they engaged in whistleblowing, if the termination is not a consequence of
whistleblowing but, for example, of failure to comply with work discipline.®
For that reason, the procedural activity of employers in court proceedings is
aimed at proving the absence of a causal link between the harmful action and
the act of whistleblowing, and the outcome of the proceedings will depend on
the employer’s success in this respect.”” Of course, this is assuming that the
employee first makes it probable that the harmful action is a consequence of
the whistleblowing.”!

Regarding the causal link, it is particularly difficult to distinguish
harmful actions from measures undertaken by the employer for genuine and
objective reasons. This is why it often happens that the court dismisses the
plaintiff’s lawsuit, finding that these are not harmful actions because they are
not motivated by whistleblowing, but rather by organizational changes with
the employer or the exercise of autonomous powers in accordance with the
law or a general act.”

Cassation, Rev2-uz 2/17, June 22, 2017; Judgment of the Supreme Court, Rev-uz 1/23,
June 28, 2023.

% Judgment of the Supreme Court of Cassation, Rev2-3314/19, February 26, 2020.

" In the judgment of the Supreme Court, Rev-uz 7/23, January 31, 2024, the court
concludes that, although the plaintiff made it probable that a harmful action was taken
against him in connection with whistleblowing, the defendant, through the substance of the
evidence presented, rebutted the existence of this presumption, and therefore the plaintiff is
not entitled to the protection sought.

I In the judgment of the Appellate Court in Ni§, GZz-uz 21/19, December 26, 2019,
the court found that the employee did not make it probable that a harmful action was taken
against him — namely, issuing a suspension, because the basis for the suspension was an
incident caused by the employee.

2 Judgment of the Appellate Court in Kragujevac, Gz1-uz 6/16, July 18, 2016; Judg-
ment of the Appellate Court in Novi Sad, Gz1-uz 1/17, January 17, 2017; Judgment of the
Appellate Court in Ni§, Gz-uz 5/19, April 8, 2019; Judgment of the Supreme Court of Cas-
sation, Rev2 2481/18, July 9, 2020; Judgment of the Supreme Court of Cassation, Rev2-uz

824



R. Gavranié, Judicial Protection of Whistleblowers, pp. 810-831.

Interim Measures

As already emphasized, the provisions of the LPW on the possibility
of ordering an interim measure are of exceptional importance.” It is pro-
vided that, in proceedings for protection in connection with whistleblowing,
or in proceedings under Article 27 of the LPW,™ the court conducting the
proceedings may order an interim measure in accordance with the law govern-
ing enforcement and security. A motion for an interim measure may be filed
before the initiation of court proceedings, during court proceedings, or after
the conclusion of court proceedings, as long as enforcement has not yet been
carried out. The court is authorized to order an interim measure ex officio.”

Article 34 of the LPW expressly stipulates that a request can be made
via a motion for an interim measure that the court postpone the legal effect of
an act, prohibit the undertaking of a harmful action, or order the removal of
consequences caused by a harmful action. Therefore, the content of an interim
measure is strictly determined by the LPW, and it is not permitted to seek
another type of protection through an interim measure, such as a plaintiff’s
request that the court annul an individual act of the employer.”

Since the LPW refers to the law regulating enforcement and security in
its provisions on interim measures, it is important to emphasize that the law
governing enforcement and security (hereinafter: the LES)”’ recognizes two
types of interim measures: those that secure monetary claims and those that
secure non-monetary claims. It is evident that, as regards the conditions for
ordering an interim measure, the conditions and provisions of the LES applica-
ble to interim measures securing non-monetary claims apply.

4/21, October 28, 2021; Judgment of the Appellate Court in Ni§, Gz-uz 2/22, July 11, 2022;
Judgment of the Supreme Court of Cassation, Rev2-uz 1/22, September 20, 2022; Judg-
ment of the Appellate Court in Novi Sad, Gz-uz 2/23, February 8, 2023.

> Andrejevic, S. states: “Such prior protection is essential for the exercise of whistle-
blowers’ rights, because it provides the best protection against retaliation, effectively and
quickly, so that, in court proceedings, the whistleblower may obtain full protection of his
right through a final judgment on the merits. Without prior protection, the whistleblower
would be exposed to retaliation for a longer period of time and would bear all consequenc-
es of retaliation even though he acted in the public interest.” Andrejevi¢, S. (2015). Sudska
zaStita uzbunjivaca. Izbor sudske prakse. Strucno—informativni ¢asopis, 23(5), 189-190.

™ Proceedings under Art. 27 of the LPW are proceedings for the assessment of the
lawfulness of an individual act (when the whistleblower asserts that the employer’s indi-
vidual act constitutes a harmful action in connection with whistleblowing).

5 Art. 32 of the LPW.

¢ Decision of the Appellate Court in Belgrade, Gz1-uz 2/20, February 7, 2020.

" Law on Enforcement and Security, Official Gazette of the RS, Nos. 106/2015,
106/2016 — authentic interpretation, 113/2017 — authentic interpretation, 54/2019, 9/2020 —
authentic interpretation, and 10/2023 — other law.
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Pursuant to Article 449, paragraph 3 of the LES, to order an interim
measure to secure a non-monetary claim, the enforcement creditor, in addi-
tion to the likelihood of the existence of the claim, must also make it probable
that, without the interim measure, the satisfaction of the claim would be pre-
vented or significantly hindered, or that force would be used or irreparable
harm would occur (a threat to the claim).

Exceptionally, the enforcement creditor is not required to prove a
threat to the claim if it is made probable that, due to the interim measure, the
enforcement debtor could suffer only negligible damage or that the claim is to
be satisfied abroad.”

Therefore, when ordering an interim measure, the court applies the pro-
visions of the LPW together with the provisions of the LES: when examining
the conditions for ordering an interim measure, it will be guided by the LES,
while when deciding on the type and content of the interim measure, it will
certainly be bound by those interim measures provided under the LPW.

A particularly interesting decision is that of the Appellate Court in
Kragujevac, which emphasized that the first-instance court incorrectly applied
substantive law when it dismissed the motion for an interim measure by relying
solely on the LES (because the motion did not specify the means and object of
enforcement, and because it lacked an indication that the enforcement would
be carried out by the basic court), whereas there were conditions for decid-
ing on the merits by applying the provisions of the LPW as well (ordering an
interim measure was proposed to postpone the legal effect of the decision ter-
minating the employment contract, and to order the opposing party to reinstate
the employee until the final conclusion of the labor dispute seeking annulment
of that decision).”

Article 35 of the LPW provides that a separate appeal is not permitted
against a decision ordering a temporary measure, which means that an appeal
is permitted only if the court dismisses the motion on procedural grounds or
rejects it on the merits.

In regulating this matter, the legislator likely relied on Article 439,
paragraph 3 of the Law on Civil Procedure, which stipulates that in labor
disputes, a separate appeal is not permitted against a decision ordering an
interim measure.

Since an appeal is expressly permitted against a decision rejecting or
dismissing a motion for an interim measure, the question remains as to the
admissibility of a revision (an appeal on points of law).

8 Art. 449, para. 5 of the LES.
" Decision of the Appellate Court in Kragujevac, Gz1-uz 1/18, May 10, 2018.
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Article 23, paragraph 5 of the LPW provides that, in proceedings for
judicial protection in connection with whistleblowing, revision is permitted.
An isolated interpretation could lead to the conclusion that revision is also
permitted in proceedings for an interim measure.

However, if the context of the entire Article 23 of the LPW is consid-
ered, and in particular paragraph 2, it is clear that, by “proceedings for judicial
protection of whistleblowers,” the legislator refers to judicial protection initi-
ated by filing a lawsuit, not by filing a motion for an interim measure. This is
also supported by the position of the Supreme Court of Cassation® that, pur-
suant to the LES, neither revision nor reopening of proceedings is permitted
against a final and binding decision, and that there are no conditions for filing
a revision against such a decision pursuant to the Law on Civil Procedure,
because it is not a decision that finally concludes the proceedings.

CONCLUSION

The judicial protection of whistleblowers is a mechanism for protecting
employees from employer retaliation in situations where employees “blow the
whistle” because the employer is acting contrary to the public interest. For this
reason, it is of utmost importance that the need for such a form of protection
has been recognized and that our legal system contains a legal instrument that
has comprehensively regulated this matter.

The key issues relevant to judicial protection are, above all, whether
the whistleblower disclosed information relevant to the public interest in
accordance with the law, whether they addressed the competent court within
the statutory time limits and directed the lawsuit against the party with pas-
sive standing, and whether there is an adequate causal link between the act of
whistleblowing and the harmful actions. In addition, a particular advantage
afforded to whistleblowers by the LPW is the possibility of ordering an interim
measure as an effective means of eliminating the negative consequences of
harmful actions.

It is commendable to note that, with minor deviations, the case law on
the application and interpretation of the LPW is fairly uniform. The decisions
of the Supreme Court of Serbia significantly contribute to this uniformity, and
the fact that revision is always permitted in these proceedings represents one
of the most significant possibilities for the protection of whistleblowers.

However, despite all the good legislative solutions contained in this law,
the paper highlights the less favorable position of whistleblowers who suffer

80 Decision of the Supreme Court of Cassation, Rev2-uz 1/21, March 24, 2021.
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harmful actions in the form of individual acts deciding on the rights, obliga-
tions, and responsibilities arising from employment.

The unfavorable position of these persons is reflected in the fact that, in
practice, in addition to the proceedings they initiate before a basic court seek-
ing annulment of that individual act, they initiate another set of proceedings
before a higher court in order to exercise other rights under Article 26 of the
LPW, which is neither efficient nor economical.

In this regard, it would be appropriate for the legislator to find a mech-
anism to improve the position of this category of whistleblowers, that is, a
mechanism to place them on equal footing with that of whistleblowers who
suffer harmful consequences in other forms.

When considering ways to improve the position of this category of
whistleblowers, one idea that arises is to grant explicit authority to basic
courts, in proceedings seeking annulment of an individual act where the
whistleblower asserts that the individual act constitutes a harmful action, to
decide at the same time on the whistleblower’s rights under Article 26 of the
LPW. However, this would call into question the ratio of the LPW provision
that assigns whistleblower protection to higher courts.

On the other hand, closing the gap could also be supported by a provision
that would allow a basic court to declare its lack of subject-matter jurisdiction
and refer the case to a higher court in situations where an employee asserts that
an individual act constitutes a harmful action. However, even such a potential
solution could be criticized for encroaching upon the provisions of the Law
on the Organization of Courts, which stipulates that basic courts in the first
instance adjudicate disputes concerning the establishment, existence, and ter-
mination of employment, as well as rights, obligations, and responsibilities
arising from employment.
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INNPEMEIITAJ 3AIIOCJIEHOI' HA PYT'U ITIOCAO
KAO MEPA PEITIABAIbA BUIIIKA 3ANTOCJIEHUX™

CA’>KETAK: Bumak 3amocieHUX TpeACTaBiba CBE NMPUCYTHH-
ju mpobiieM y MHOTUM CEKTOpHMa M OpraHm3anujama. Paszmosu 3a
[10jaBy BUILKA 3aMOCICHUX Cy OpojHU. TeXHOIOMKN HanpeaaKk Koju
4eCTO 3aMembyje paaHy CHary MamiiHama u coTBepuma, Kao U He-
euKacHa opraHu3zanmja paga yHyTap npeayseha wim eKOHOMCKe U
(uHaHCHjCKe KpHU3e, OMyT KpH3e n3asBane nanaemujom Covid-a 19,
MOT'Y JOBECTH JI0 Tora aa oxpeheHn Opoj 3armocieHnx ImocTaHe cy-
BumaH. [locnenuie OBakBOI CTama Cy AyOOKe, jep ce I0jeAnHIN
KOjU OCTaHy 0e3 rmociia cyo4aBajy ca (PMHAHCHjCKUM MPOoOIeMUMa,
JIOK Ce JIpyLITBO Cyo4aBa ca pacToM He3arocieHocTH. MehyTum,
MIOCTOj€ U pellekha Koja MoTry moMohu y npeBasmiaxemy OBOT Ipo-
6aema. To moceOHO BakM 3a pasiIMYUTE HHCTPYMEHTE 32 PellaBame
BUIIIKA 3aMIOCICHHX, OJ1 KOJUX Cy HajBaKHU]jE MEpe 3a 3amolibaBa-
e, YKIbYUyjyhH MpeMelnTaj 3amocieHOr Ha APYTH [0Cao, YeMy je
nocsehen u oBaj wianak. [Ipemeniraj Ha APYrH 10ocao MpecTaBiba
jeIHy O/l KIbYYHHX Mepa Koja ce KOPUCTH 3a e(hMKACHO YIIPaBJbame
JbYJICKUM pecypcuMa, YuMe ce u30eraBa KOJCKTHBHO OTIYILTAHC.
OBa mpakca omoryhasa 3amocieHuMa mpesas3ak ca jeJHOT mocia Ha
JPYTHU, YHyTap UCTE OpraHMu3alije WIH YaK y OKBUPY ILIHUPETr CHUCTe-
Mma. Jlakie, oBaj wiaHak he aHanIM3UpaTH Mepe 3a pellaBambe BUIIKA
3aroCICHUX, C MOCEOHUM OCBPTOM Ha IIPEMEIITa] 3aloCICHOr Ha
JIpyrd 10cao, y3 yodaBame NpobjeMa Be3aHHX 32 3aK/byYHBabE

" e-mail: jelenar.radovanovic840@gmail.com, TOKTOpaHTKUHA.
" Pan je npumiben 27. 1. 2025, a npuxsalieH je 3a o0jaBibuBame 13. 6. 2025. roaune.
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aHeKca yroBopa O pajy, 3aTHM ITUTamkeM IITa ce cMaTpa JIpyTruM
,,0[IrOBapajyhum mociaom, anu U 370yHOTPeOOM ITOCIOAABYEBHX
oBnamhema Be3aHNX 3a oJpehuBame Mepa 3a 3aMolIIbaBabe.

Kmyune peuu: npeMeniraj 3aiocieHor, IpoMeHa 110cIa, BUIIAK
3aI0CIICHHX, aHEKC YTOBOpa O paxy

YBOJ

ITocao mpencTaBiba KJbYYHH €JIEMEHT y M3TPaami MPO(ECHOHATHOT H
JUYHOT MJeHTHTEeTa 3anocieHor. lllTasume, 3Ha4aj mocia npeBasuiIa3u UHIH-
BUyaTHY chepy M NMa JAICKOCeKHE MOCIEANIe Ha OPTAaHU3AIOHN yCIeX U
JIpPYUITBEHY CTAOMIHOCT. YIIPaBO 3aTO, YIPaBJbAmkE MTOCIOBUMA KPO3 HBUXOBY
CHUCTeMaTH3alnjy, yHarnpeheme yciaoBa pajga W npuiarohaBame motpedama
3aII0CJICHUX, Al U IOoTpebaMa Mocio1aBana, IpeacTaBiba jeHy O KIbYUHHX
eleMeHaTa CaBpeMEHOT TPXKHIITA paga. YTOBOP O paxy, Kao IMHUCAHU IPaBHU
aKT, PeryjlHIIe pagHu oxHoc m3Mely MmociomaBLa M 3amocieHOT, OJHOCHO
muxoBa MelhycoOHa mpaBa u obaBeze. MelyTum, oH HHMje caMO IIPAaBHU aKT,
Beh 1 cumO0J MoBepema U JOTOBOPA ABE CTpaHE. YTOBOP O pady, Kao Takas,
HHUje HEeNpOMEHJbUB, Beh y oapeheHHM cutTyanujama Moxxe JohH 10 HErose
U3MEHe, jep MOCIOBHU aMOHMjeHT U MOTpede 3aMOoCIeHUX HHUCY CTATHYHHU.
Hekana cy TakBe M3MeHe NHOXeJbHE, momyT Beher u3Hoca 3apase U 00JbUX
ycioBa paja, a HeKaJa TaKkBe U3MEHE eJIeMeHaTa yroBopa O pajay Mory OuTh
u3HyheHe, ycien Jome eKOHOMCKE CHUTyaluje KOJ MOCIIOJaBla WIN JPYTHX
pasnora. HajBa)XHUjH eJIEMEHT CBAaKOT YroBOpa IpeJICTaBIba CariacHOCT BOJba
YTOBOPHHX CTpaHa, a MCTO je MOTPeOHO M 3a M3MEHY HhEroBHX eJIeMeHaTa.
CBakako, M3M€Ha yroBopa o paxy y CaBpeMEHHM YCJIOBHMa Ha TPJKHUIITY paja
HHje peTka mojaBa. [IpoMeHe y pagHOM OKpy)Kemy, Ha TPXKUIUTY paja WIH
y JTUYHUM MPUIMKaMa 3all0CIIEHUX YeCTO 3aXTeBajy mnpuiarohaBame oapenaon
YTOBOpa O paxy HOBOHACTAINM OKOJHOCTHUMA, KaKo OM OH OCTa0 Ha CHA3H y
CKJIaay ca peaJHuM norpedama u MoryhHocTuMa.

C TuM y Be3H, MPEMEIITa]j 3aI0CJICHOT TIPEACTaBIba jeJaH Of pa3jora 3a
U3MEHY YTroBOpa O pay U Kao TakKaB je ajaTKa 3a yNpaBibambe PajoM 3arocie-
HUX, 300T yera cBe BHIIE J00Hja HAa 3HAuajy y CaBPEMEHMM OpraHu3alujama
W WHCTUTYyLHjaMa, KaKo y jaBHOM, TakO M y NPUBATHOM CEKTOPY, T€ MOXKe
3HAYajHO JIONPUHETH CMambery He3alocIeHOCTH W nosehamy edukacHOCTH
paga. C gpyre cTpaHe, NOCTOje M OKOJHOCTH ycjel KOjUX IIpeMeIlTaj Ha
JIpYTH 10CA0 MOXKe OWTH M 3J10yHOTpeOJheH, TOIyT HeaJeKBaTHE NMpHMEHE
MEpOJAaBHUX MpPaBHHUX IIPOMKCA, HEIOBOJFHE TPAHCIIAPEHTHOCTH IIpoIieca
3amoIbaBamka M CIabuX KamanuTeTa 3a OOyKy 3allOCICHUX y IHJbY INpHIIa-
rohaBama HOBUM pagHMM 3aaanuMa. CBaKako, pellaBame BHUIIKA 3aMI0CIEHIX
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MpeMeIITajeM 3aloCiCHUX 3a YHjHM j€ PaJioM IpecTana norpeda Ha JApYrd
1mocao je jeJaH oJl TJIaBHMX HAauyWHA KOjUMa ce CIpedaBa MpecTaHaK pagHOT
OJIHOCA 3aIOCIICHHUX.

[MTonazHa XMIIOTE3a OBOT YIaHKA C€ 3aCHHBA Ha TOME Jia MPEMEIlTa] Ha
JPYTH TI0CA0 jecTe JICJOTBOPAaH MEXaHU3aM 3a MOCTH3ambe (PIICKCHOMITHOCTH Ha
TPXKHUIITY paja, yHarnpelema 3arnonubaBama U pellaBama BUILKA 3alI0CICHUX,
anu na y CpOuju 3axTeBa JI0JIaTHE HATIOPE Y MOTJieay Mo0oJbllaka 3aKOHCKOT
OKBHpA ¥ jauyama KaraluTeTa HHCIICKIHje paja.

IHOJAM BHUIIKA 3AIIOCJIEHUX

YV Cpb6uju, npoiec eKOHOMCKE TpaH3HIIMjE j€ Y BEIUKOM Opojy Ipe-
nyzeha gecto mpaTWiia W IOjaBa BWIIKA 3aMOCICHUX, YCJIEI Yera ce MOXKe
JaBUTH U OTIYIITAamke PAgHUKA. AYTOpHU Cy, IPUTOM, O€3MalI0 jeHOTIIACHH Y
3aKJBYUKY JIa y CIIy4ajy HACTyNama TAKBUX MPOMEHA Y PaJHOj CPEAUHU, OTKA3
npeacTaBiba ultima ratio.' Jlakie, npectaHak paJHOr 0JHOCA yCJel KOJIEKTHB-
HOT OTIYIITama je ToCIeha Mepa, YKOIUKO HHje MOTyhe MPUMEHHUTH Mepy
Koja OM oMoryhmia odyBame 3amociielka WU, aKo je OTMYIITamke HYXKHO,
cBoheme Opoja OTIYINTEHHX paHWKAa HA HajMamy Moryhy mepy. Mehyrum,
y TEOPHUjU U MPAKCU MOCTABHIIO C€ MHUTAhE NCPUHUIM]E MOjMa KOJICKTUBHOT
otrmymrama. C TUM y Be3H, y IpaBHOM cucteMy CpOuje ce He KOPUCTH TepMHUH
,,KOJISKTHBHO OTIyIITame, Beh u3pas ,,Bumak 3amocienux > [lutame caap-
JKMHE TI0jMa KOJICKTHBHOT OTITYIITama OTBOPWIIO CE U y cyackoj mpakcu Cyna
npasae EBporncke yHuje, Oyayhu na kanugukaimja KOJISKTUBHOT OTIYIITAHbA
HYKHO TOJIpa3yMeBa TO Jia Hajlpe MOCTOjU MOCiIoAaBal Koju 300T eKOHOM-
CKHUX, TEXHOJIOIIKNX, CTPYKTYPHUX TN CIMYHHUX MPOMEHA y mpeny3ehy, Buiie
Hema moTpedy 3a pagom onpeljeHor Opoja 3anocnenux.’ IIpu TOMe, KOJEK-
THUBHO OTIIYIITamkbe MIPEACTaBIba jJEAHO O/ TOCEOHO ACTMKATHUX PAJHOIPABHUX
nuTama, u3mely ocranor u 300r npodiieMa ca KojuMa ce CaBpeMEHe JpKaBe
cycpehy y morneny yckinahuBama 3amociIeHOCTH ca pa3BOjHUM IMOTpedama
npuspene u apymrea.* Haume, Cyn je 0peno KOJSKTUBHO OTIIYIITARkE Kao

! KoBauesuh, Jb. (2016). Bawanu paziosu 3a owikaz yiosopa o pagy. beorpan: IIpas-
HH (akyareT YHuBep3utera y beorpany, Lenrap 3a usnaBamrso u undpopmucame, 414.

2 Bakon o pany, Cuyocoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — ognyka YC, 113/2017. u 95/2018. — ayreHTHYHO TyMadewe, neo XI.

3 Kosauesuh, Jb. (2016). Op. cit., 417.

4 Ibid., 414.
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»»---CBaKH MPECTaHAK YroBopa O pajy KOjH paJHUK HHjE JKeJIeo U [0 Kora je,
¢ Tora, gouuio 0e3 HmEeroBe CarjlaCHOCTH, IPH 4eMy HHje HEOIXOJHO Ja TH

pasiiosu u3pakaBajy BOJbY IMOCIOAABIA™.>

BumkoBu 3amocneHux cy, Aakie, MpUpOAHa ITOCIEANIIa OpraHu3aIje paga
U KoMOWHAaIMje (akTopa NPOHM3BOIE, CATNIACHO TPXKUIIHUM MPUHIUIIAMA
paza u mocioBama, Kako Ou ce u3berna, y Kpajmboj JUHUjH, HHCOJIBEHTHOCT
MOCJIOAABIA MM KaKo OM ce 09yBao KOHTHHYHTET ITOCIIOBama WK MoBehama
KOHKYpeHTCKa crnocobHocT npeay3eha.® Tloa BUIIKOM 3aMOCICHUX ce, JaKie,
moJipa3yMeBa €KOHOMCKAa M IpaBHA CHUTyallMja Koja HacTaje Kao Mocieauia
MPOMEHA Y TEXHOJIOIIKOj, EKOHOMCKO], CTPYKTYPHO], OpPraHH3aINOHO] TO3HIIU-
J¥ KOJI TIOCTIO/IaBLIa, KOja JIOBOJIU JI0 MOTpede 3a 3HaYajHUjUM CMamkemheM 0poja
3aI0CJICHUX, [IPU Y€MY Pa3Jio3W HACTaHKa BHUILKA 3allOCIICHUX HUCY Y Be3U ca
po(EeCHOHATHAM CIIOCOOHOCTUMA HIJTH KBaJUTETOM pajia MOojeAHHATHOT 3aI0-
cieror.” Jlakiie, MOXKe c€ YOUHTH Jia jé KOJEKTUBHO OTHYIITame CYyNPOTHOCT
OTITyIITaRYy TOjeANHAYHOT 3amocieHor. HanMe, mpomucu 0 KOJIEKTHBHOM OT-
OyIITalky Cy BEOMa Pa3IMYUTH OJ IPOIKCA O MOjeAMHAYHAM OTIyIITambuMa,
HE caMo TI0 BpCTaMa 3aKOHCKHX IOCTyIaka, Beh Mo CBOjUM €KOHOMCKUM IH-
JbeBrMa.® Perynucame KOJIEKTHBHUX OTHYIITama M3 €KOHOMCKHX pasiiora je
jemaH o KJbydHHX cTy0OBa 3aKOHOJABCTBA O 3AINTHTH 3amonubaBama.’ [To-
clle/InIe KOJEKTHBHHUX OTIYIITamkha IpeBa3uia3e IMojelMHaYHe [0CI0IaBIe U
3al0C/IeHe W yTHYy Ha €KOHOMCKO ,,31paBibe’ unrtaBor apymrsa.'’ ITox ko-
JICKTHBHUM OTITYIITAEkEM CE HE MOXKE CBPCTATH CHTyalldja y KO0jOj 3alOCICHU
Jlaje 0TKa3 yroBopa o pajy ¥ THME HHUIMPa IPeCcTaHaK PaJHOr OJTHOCA CBOjOM
BOJHOM. VcTO Tako, M3 1MOjMa KOJCKTHBHOT OTITYHITaka UCKIBYUYCHU CY CIY-
YajeBW MpEeCcTaHKa PajHOr OJHOCA M3 pasjiora KOjH je CBOjCTBEH 3aIOCICHOM,
MOMYT CKPHUBJbEHE TOBpe/ie pajHe obaBese, HEIOIITOBAkba PajHe JUCIHILIN-
HE U JPYTUX ,,TUCHUATUIMHCKUX OTKA3HHUX Pa3Jiora WIH pa3jiora KOju ce THIY
crocoOHOoCTH 3amocyieHor.!! Pa3io3u Koju MOTy JI0BECTH JI0 MOjaBe BUIIKA 3a-

5 TIpecyna Esporickor cyna npasue y npeamery C—55/02 (Commission of the Euro-
pean Communities v. Portuguese Republic) ox 12. 10. 2004. roqunae, ECLI:EU:C:2004:139,
cras 50.

¢ Joanosuh, II. (2009). ITutame BUIKA 3alOCICHHX y Mel)yHapoJHOM U Haiiem
npaBy. 30opHux pagosa [lpasnoi ¢axyninenia y Hosom Cagy, 43(3), 48.

7 Jly6apna, B. (2013). Pagno tipaso — paciipasa o gociojanciugy Ha pagy u coyujai-
Hom gujanoiy. beorpan: [IpaBau dakynrer Yausepsurera y beorpany, Llenrap 3a u3naBa-
mTBO M MH(popMHCamke, 560.

8 Aleksynska, M., Muller, A. (2020). The regulation of collective dismissals: Eco-
nomic rationale and legal practice. Geneva: International Labour Organization (ILO)
Working Paper 4, 1.

° Ibid, 4.

1 Ibid.

' Kosauesuh, Jb. (2016). Bawanu pasznosu 3a owikas yiosopa o pagy. beorpan: Ipas-
HU QakynreT YHuHBep3uteTa y beorpany, Llentap 3a m3maBamTBo u nHGopMuCcame, 417.
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MOCTICHUX MOTY OWTH pa3iWYHTH, 3aBUCHO O] MPHINKA Ha TPXKHUIITY pana u
MTOCTIOBHE CHUTYyaIlMje KOJ MOcioAaBna. To MOTYy OHTH pa3io3d TEXHOIOIIKE
WA TeXHUYKE MPUpOe, KaJa ce y IporpaM MpOU3BOIKHE YBOJC HOBE MaIINHE
u nporpamu. KoJIeKTHBHO OTHyIITak-¢ MOKE OUTH MOCIIEINIIA YBOemha HOBHX
TEXHOJIOTH]ja, KaJla TocaoqaBal Hema Buiie notpely na 3amoibaBa ojapele-
HU OpOj 3aI0CICHHX, T€ CE€ TO Ha3MBa Kao ,,TEXHOJIOIIKH BUIIAK . CHUTYPHOCT
3armociiema MOXe OUTH YyrpoKeHa M JUruTanuzamnujoMm, oyayhu na ysoheme
JIUTUTATHE TEXHOJIOTHj€ MOYKE YTHIIATH Ha MPECTaHaK MoTpede 3a 00aBbambeM
onpeheHuX pagHHX 3a/aTaka, OJHOCHO HA CMamkemhe oOMMa Iocia, ajad U Ha
pecTaHak nmorpede 3a HeKUM MocioBuMa.'> Y ToM CMHUCIY ce y Aeily JInTepa-
Type adhUpPMHIIE TEXHOJIOMIKO-IETCPMUHUCTHYKH MTPUCTYI OBOj TEMH, Tj. CTaB
JIa OTIIYIITAamke pagHUKa Tpeba mocMaTpaTH Kao [EHY TEXHOJOIIKOT pa3Boja,
KOja ce y eKCTPEMHHM BapHjaHTaMa Be3yje 3a Ha3upame Kpaja JbYICKOT paja,
JIOK C€ Ka0 OCHOBHHM 3aJlaTaK HayKe KaHAMyje polieHa Opoja pajHuKa Koju he
OUTH MPOTJIAIICHH 33 BUIIAK yCJIe] TEXHOJIOMIKAX MpoMeHa y npeay3ehunma. '
CBakako, HHjeJlaH O]l MHCTHTYTa PaJHOT OJHOCA HUje 0CTa0 UMYH Ha IpobJie-
Me Koje ca co0OM HOCH NMpHMEHa MH(POPMAIMOHUX TEXHOJIOTHja Y TPOIeCy
pana, Te u3y3eTaK HUje HU MHCTUTYT MPECTaHKa pajHor oaHoca.'* Haume, cBe
ce BHIIE UCTHYE KAKO C€ Ca AUTHTAIHM3ALNjOM Memha (PYHKIHOHUCAE PaTHOT
OJTHOCA, a HOBOHACTAJNC APYIITBEHO-EKOHOMCKE OKOIHOCTH MMajy 3a IIociie-
Iy, u3Mel)y ocTasor, u qecTabuan3annjy KOHIenTa pajaor ogaoca. '’ Jlawe,
pa3I03M HACTaHKA BUINKA 3aIIOCICHUX MOTY OWTH CTPYKTYPalHH, Tj. OpraHH-
3aIlMOHM, a jaBJbajy ce Kaaa nohe mo mopemehaja y mociioBamy MOCIoIaBIIA.
3aTHM, MOTY CE TIOJaBUTH M €KOHOMCKH pa3yio3n. OHU ce jaBJbajy Kao Imocie-
IIIa Mambe eKOHOMCKE aKTHBHOCTH ITOCTOZaBIa W Majxa mponaje. Mehyrum,
0 OTKa3a yroBopa O paay M3 €KOHOMCKOT pasjiora Mo)ke JohH caMo aKo je
MocoaaBal, Kao oaroBop mpeay3eha Ha HacTymame oapeheHHX CTBapHHX
OKOJIHOCTH, JOHEO ojpeljeHy TOCIOBHY OMIYKY, KOja c€ THYe €KOHOMCKHX,
TEXHUYKHX, TEXHOJOMIKUX, OPTaHW3aIlMOHUX, IPOM3BOTHUX WIH JAPYTHX
CIIMYHUX TIPOMEHa y mpeaysehy.

CBakako, BHIIAK 3allOCICHUX IPEBACXOJHO Y3POKYjy HETraTUBHH
MTOCTIOBHHU pe3yNTaTu npexy3eha, 0JHOCHO HeTraTHBHA €KOHOMCKA CHTYallHja,

12 KoBauesuh, Jb. (2024). dururanusanuja ¥ ayroMarH3aluja paja Kao MpeaMeT
KOJIGKTUBHOT TIperoBapama, y: JemeHa Ileposuh-Byjauuh (yp.), Ilpaso na upasgy — H3za-
306U caspemenol gooa. 36opnux pagosa 37. cycpeiiia Kotlaonuuxe wikone dpupogrol upasa
,,Cnobogan Ileposuh “, Tom 11, beorpan: Komaonndka nikomna npupoaHor npasa ,,Ciiodonan
IepoBuh®, 6-7.

13 Ibid., 6.

4 boxnuuh, 1. (2022). Ynorpeba codrepa 3a npahiewme pesyirara paga 3amnocie-
HUX U OTKa3 yroBopa o pany. [acuux Agseokaiticke komope Bojsogune, 94 (2), 382.

15 Jamapesuh, C. (2013). Paguu oHOC — TEHEHIMjE Y TIPAKCH U peryiaTuBu. 360p-
Huk pagoea Ilpasnoi gaxynitieiia y Hosom Cagy, 47(3), 244.
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KOja ce UCIOoJbaBa y TOCTojehuM MM aHTUIUITHPAHUM TYOUIIMMa, OJJHOCHO Y
JIYyTOTPajHOM CMambelhy PeIOBHHUX MPUXO0aa Win npoaaje.'é Jlakie, morpeba 3a
KOJICKTUBHHM OTIYIITAHEM CE€ jaBjba U HE3aBUCHO Off YBOEHha HOBUX TEXHO-
JIOTHja, y Cclydajy eKOHOMCKHX TelIKkoha y TocIoBamy, Yije MpeBa3uIaKeHhe
Hallake cMamerme Tporikosa.'” C Tora, KOJIEKTHBHO OTIYIITAKkE 3al0CIEHHX
MOXe OUTH MpEeaycOB 3a OYyBare IMOCIOBaba KOJ IMOCIOJAaBIA, TE€ MOKE
OWTH MexaHH3aM OICTAaHKa Ha TPXKHUILTY, aji U Ha4YMH 3a 3aJp)KaBarbe mpe-
OCTANIMX paJIHUKA y PaJHOM OJHOCY KOJ mociojaBiia. Takole, mpemeriraj
3al0CJICHOT Ca jeJHOT Ha JPYTd I0Ca0 JOIPUHOCH M 3alITUTH MOCIOBHOT
yrieaa TMOCIoNaBIa, jep ce MpeMellnTajeM 3amocieHOr u30deraBa CICHAPHO
IpecTaHka pajHor oxHoca.'’

MEPE 3A PEHIABAIE BULIKA 3AITIOCJIEHUX

Cpaka ap»aBa HaCTOjH Jia CTBOPH MTPABHO-UHCTHTYITMOHAIHE MEXaHU3ME
KOjuM he 3aIITUTUTH YTPOKEHE KaTeropuje U TuMe 00e30eIMTH COIHjaTHH MUP
u Onarocrame.”” Y ciiydajy KOJEKTHBHOT OTIYINTakba, CPIICKA 3aKOH O pajy
npeasuha HU3 Mepa KOjUMa ce IITUTH MO3UIIH]ja 3aMI0CICHUX, KOja je Y TAKBOM
clly4ajy yrposkeHa. 3allTHTa ce Orjie[ia Y HEOIXOJHOCTH IOCTOjarba CTBap-
HOT W 030MJBPHOT pa3yiora 3a MCKa3WBam-¢ BUIIKOBA U 3aKOHUTOCTH ITOCTYTIKA
KOJICKTUBHOT OTIIYINTama, y3 IMPHMEHY KOHIENTa OYyBama CTaOMIHOCTH
3anocnea.’’ Kao jeman oJ MexaHW3aMa 3allTHTC Y OBAKBHUM CHTyalldjaMa
npensuha ce M yKIbyUYHBAKE MPEACTABHUKA 3allOCICHUX Y MPOIEC KOJICKTHB-
HOT OTIYIITama. Y CIIy4ajy BHIIKa 3armocieHnx, y CpOuju ce pu3Haje mpaBo
3aIoCICHUX Ha HH)OPMHUCAKkE U KOHCYJITOBAKE, TE TAKO 3aKOH O pajy Mpe.-
Buha 00aBe3y Ja 1mocjojaBall y capajbi C Pelpe3eHTaTUBHUM CHHAWKATOM
KOJ mocyiofaBina U HarmmoHanHoMm ciykO0oM 3a 3amonubaBame (HC33), mpe
JIOHOIIICHa MTpoTpaMa pelaBarma BUIIKA 3all0CICHHX, TTPeIy3Me oaroBapajyhe

16 Kosauesuh, Jb. (2016). Bamwanu pasziozu 3a oiikaz yiosopa o pagy. beorpan:
ITpaBuu daxynter YHuBep3urera y beorpany, IleHTap 3a n3naBamiTBo U nH(OpMUCAHE,
402-403.

17 Jly6apna, b. (2013). Pagno iipaso — Paciipasa o gociiojanciisy Ha pagy u coyu-
Jjannom gujanoiy. beorpan: IlpaBan dakynrer YHuBepsurera y beorpany, LlenTtap 3a uzna-
BaIlTBO, 559.

¥ Borghouts — van de Pas, 1., Bosmans, M., Freese, C. (2021). Unemployment pre-
vention: The role of Human Resource Management in job—to—job transitions in the event of
redundancy. European Journal of Social Security, 23(2), 104.

19 Kosauesuh, T. (2022). JlemorBopHOCT momaher cucTema 3amITHTE MOTPAKHBA-
Hha 3alI0CJICHUX y ClIy4ajy cTedaja mociojaBua. [iacnuk Ageokaiicke komope Bojeogune,
94(2), 349.

2 JIyb6apma, B. (2013). Op. cit., 559.

837



Tacuux Ageoxaiticke komope Bojeogune, 6p. 3/2025.

Mepe 3a HOBO 3alollljbaBame BHIIKA 3amocieHux.”’ Takole je y 3akoHy o
pany npensul)eHO Aa je CHHAMKAT Ay)KaH Ja JOCTaBH MHIIBEHE Ha MPEIIor
mporpama y poky on 15 maHa oj gaHa JOCTaBJhama Mpeiora mporpama’, a
HC33 je nmyxHa je na, y poxy o 15 naHa, 10CTaBH MOCIOAABILY MIPEIOT Mepa
y IHJBY Jia ce CIpedye WM Ha HajMamy Mepy CMamHu Opoj OTKasza yroropa
0 pajay, OJHOCHO 00e30equ MpeKBaTu(UKaIrja, TOKBaTU(pHUKaIHja, caMo3a-
MOILBABAKE M JAPYre MEpe 3a HOBO 3amolljbaBarbe BHlIKa.” Jlakie, 3aKoH
0 pany CTOjU Ha CTAHOBHUINITY Ja j¢ MPEeCTaHaK PajHOT OJHOCA YCIIE] BUIIKA
3al0CJICHUX TEK Kpajikha Mepa, Koja ce Mpeay3uMa YKOJIHKO HeKa OJ IpeT-
XOJIHUX Mepa KOjuMa Ce 4yBa 3alocliee, HHje YCIena, YMMe 3aKOHO/aBall
MOKYIIIaBa YCIIOCTABUTH IITO j& BUIIM CTEIICH IPABHE 3aIITUTE 3a 3aIlOCJICHE,
Ka0 M 33 YIaHOBE BUXOBHX MOPOaUIla, nMajyhu y Buay aa 3a Behuny 3amocie-
HUX, 3apaja Kojy ocTBapyjy paiechu 3a mocnonasiia npeacTaBba HCKIbYUYHBU
WM TIPETSXKHHU U3BOP CPEJACTaBa 3a M3apxkaBambe. Mehytum, na 6u ce Morao
MPUMEHHUTU TPABHU PEKUM KOJCKTHBHOT OTIYIITaHka, PEIOBHO CE 3aXTeBa
UCIyehe ciaenehinx ycioBa: ycliOB y MOMVICAY BEIMYHMHE MOCIOAaBIA U
pPOKOBH oTmymITama.”* YV cprckoM 3akoHy o pany je oapeheHo ma je mociaoaa-
BalI[ {y>KaH Jia JIOHECe POrpaM pelliaBamba BUIIKA 3aI0CICHUX, aKO YTBPHU J1a
he 300r TEXHOJIOMIKIX, CKOHOMCKUX WM OPraHU3aIMOHUX [IPOMEHA Yy OKBUPY
nepuosaa of 30 gana jgohm g0 mpectanka nmorpede 3a pagoM oapeheHor O6poja
3anocieHnx Ha HeozpeleHo Bpeme.? Jlakiie, 3aKOH O pajy jaCHO HABOJH Jia ce
[POrpaM BHIIKA 3aOCICHUX MOXE MPUMEHUTH CaMO 3a 3al0CIICHe KOjH pajie
Ha HeonpeheHo Bpeme, INTO yKa3yje Ja 3almociieHd Ha ofpel)eHO BpeMe HHCY
OpPEAMET 3AINTUTE y CIIy4Yajy BUIIKA 3aMOCICHHX, TE C& MOXKE 3aKJbYUUTH 1A je
KUXO0BA MPaBHA CUTYPHOCT Y CIIy4ajy KOJIEKTHBHOI OTIYIITama HEIOBOJbHA.
ITo y3opy Ha npaBo EBporicke yHHje, 3aKOH 0 pajy Mperu3upa a ce nporpam
pelllaBara BHIIKA 3aIIOCICHIX JOHOCH KaJia J0JIa3d JI0 MPecTaHka morpede 3a
panom HajMame: 1) 10 3anmocneHnx Ko mocaoaBIa Koju uMa y paJHOM OJIHOCY
Buiie oj 20, a Mmame o1 100 3amociienux Ha Heoapehero Bpeme; 2) 10 % 3aro-
CIICHHUX KOJI MOCJIOJaBIla KOjU MMa Y PaJHOM OJHOCY Hajmame 100, a HajBuIIe
300 3anocnenux Ha HeojnpeheHo Bpeme; 3) 30 3amociieHUX KOJ TOCIIOaBIa
KOju UMa y pajgHoM ojaHocy npeko 300 3amocieHux Ha HeojpeheHo Bpeme.?

21 3akon o pamy, Cuyocbenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — omyka YC, 113/2017. u 95/2018. — ayTeHTHYHO TyMauemwe, 1. 154.

22 3aKkoH 0 pany, wi. 156, cr. 1.

2 3akoH 0 pany, wi. 156, cr. 2.

2 Jly6apna, B. (2013). Pagno ipaso — Paciipasa 0 gociiojancitiey Ha pagy u coyu-
Jjannom gujanoiy. beorpan: Ilpasau dakynter YHuBepsurera y beorpany, Llenrap 3a u3na-
BamTBo, 560.

% 3akoH o paxy, wi. 153, cr. 1.
26 Ibid.
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Taxohe, mporpam je nykaH aa JioHece W TOCIoAaBall Koju yTBpau jaa he qohu
10 TIpecTaHka norpede 3a pagoM HajMame 20 3al0CIeHUX Y OKBUPY MEpUoIa
ox 90 nana, 6e3 003upa Ha YKyIaH Opoj 3aNOCIIEHUX KO/ MOCIoaBIa. >’
JHaibe, 3aKoH 0 pamy mperu3upa ImTa IporpaM pellaBama BUIIKA 3aro-
CIICHMX MOpa Jia CaJpiKu, [a TaKo HaBojau: 1) pasiiore npecraHka norpede 3a
pajioM 3amocieHuX; 2) yKynaH Opoj 3amociieHuX KOJ MocioAaBia; 3) 6poj,
KBaTH(PHUKALUOHY CTPYKTYPY, TOIUHE CTAPOCTH M CTaXX OCUTYparba 3arociie-
HUX KOJU Cy BHIIIAK M IMOCJIOBE KOje 00aBibajy; 4) KpUTepHjyme 3a yTBphuBame
BUIIIKA 3aIIOCIICHUX; 5) Mepe 3a 3alolbaBamke: IMPEMEIITa] Ha IpyTe MOCIIOBE,
paa Koj Jpyror IOClo/aBla, NpekBanu(uKaldja WIM JOKBaTU(UKaIH]ja,
HETyHO paxHo BpeMme amu He Kpahe Of IONOBHHE ITyHOT paJHOT BpeMeHa U
apyre Mepe; 6) CpeACTBa 3a pellaBame COIHjaIHO-eKOHOMCKOT I10JI0XkKaja
BHUIIIKA 3aM0CJIEHUX; 7) poK y koMe he OuTH oTKa3aH yrosop o pamy.” Mely-
TUM, 3aKkoHOM 0 paay y CpOuju Huje oapeheHo 3Hauewe mojma ,,Mepe 3a
3aIoNUbaBamke, MTO MOXKE OUTH y3pOK MOTYhHX HETOYMHIIA M €BEHTYATHHX
370ymoTpeda oI CTpaHe IMOCIOAaBana, Kao jade CTpaHe y PaJIHOM OJHOCY.
Ann ce OHe MOry TEOpHjCKM Je(MHHCATH Kao alTepHATHBHA 3aIlociiera
KOJI UCTOT WJIM APYTOT ITOCIOABIIA, KOja 3allO0CICHIMA KOjH Cy BHIIAK HYIH
MOCJIOAABAIl Y OKBHPY PACIIONIOKUBUX MOIYNHOCTH, a ca UJbEM J1a ce u30erHe
OTKa3 300T TEXHOJIOIIKHX, CKOHOMCKUX WJIM OPraHU3alMOHUX TPOMEHa Koje
Cy y3poKoBalie IpecTaHaK MOTpede 3a paaoM 3aloCICHUX Ha MOCIOBHUMA
3a Koje cy 3aKJby4MJIM YroBop o pajay.” Pasinor 3amto ce npensuba mocro-
jame OBHX Mepa je m30eraBame OTKa3a yroBopa O pany MM Makap CMameme
Opoja oTka3a Ha HajMawky HEONMXOAHY Mepy. Y CYIITHHH, IOHOIICHE Mepa
UMa TPEBEHTHUBHY YIOTY, Tj. T€XH Ja CIPEYH HACTYIame OTKa3za Kpo3 CIIO-
pazyme 0 MOOWJIHOCTH M JApyre HOBE apamKMaHe KOju HacToje na obe3bene
AITEePHATHBHO 3aI0CIICHhe M PaJHO aHrakoBame.’’ 3aKOHCKO HaBolheme Mepa
3a 3aloNbaBamke, IPUTOM, IOApPA3yMeBa Jia CIHCAK THX Mepa HUje KOHAYHO
yTBpheH NpUHIUNIOM numerus clausus, OJHOCHO Opoj Mepa 3a 3aIONbaBAE
HUje YTBpheH TakcaTMBHMM HaOpajameM, Beh aa je peu o mpuHuuny exempli
causa, Takiie 3aKOHO/IaBall HABOIM CaMO HEeKe 0] Mepa Koje MOCIJI0aBall MOKe
MIpPey3eTH, a OCTaB/ba MOTYhHOCT U 3a MpUMEHY IPYTHUX Mepa Koje MOTy OHUTH
OCMHUIIJbEHE Y KOHKPETHO]j pamHoj cpenuHu. Jlakiie, TAKBHUM IPOMUCHBAKHEM

27 3akoH 0 pany, Cayowcoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — onnyka YC, 113/2017. u 95/2018. — ayTeHTHYHO TyMademwe, wi. 153,
CcT. 2.

28 3akoH 0 pany, wi. 155, cr. 1.

¥ JlazapeBuh, A. (2019). ,,PajHu CroOpoBH y BE3M Ca KOJCKTHBHHUM OTIIYIITAHEM
3allOCTICHAX M METOIM 33 HUXOBO pelllaBame’, JTOKTOpCKa aucepranuja (HeoOjaBJbeHA).
Beorpan: IlpaBuu daxynrer YHusepsureta y beorpany, 280-281.

30 Kosauesuh, T. (2024). ,,lI3meHe eslemeHara yroBopa o pajay*, JOKTOPCKa UCep-
Tanyja (HeoOjaBibeHa). beorpan: [lpaBuu dakynrer YHuBepsurera y beorpany, 361.
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Mepa 3a 3amloll/baBame, 3aKOHOMABAIl yBa)kaBa MOCEOHOCTH KOje Ce MOTY
JaBUTH KOJ pa3IMYUTUX MOCIOAaBala, y pa3IMIuTAM TrpaHama IpHBpEIE,
YHME Ce OCTaBJba MOTYHOCT mpuiarohaBama TUX Mepa CBAaKOj OJl CHTyaluja
y KOjUMa C€ jaBH BUIIAK 3amnocieHux. MehyTtum, Baxehu 3akoH o panay He
yTBphyje KpUTepujymMe Ha OCHOBY KOjUX IOCIIOJaBall OJUTydyje KOjy 01 Mepa
3a 3aIloNbaBamk-¢ BHUIIKA 3AII0CJICHIX he mMpuMeHnTH. 3aKOH HU Ha KOjH HA9WH
He oxapehyje ma nmu mocimonaBan MMa MPaBO AMCKPEIMOHE OLEHE MPUIHKOM
IIPUMEHE PACIIOIOKHMBUX Mepa 3a 3allollJbaBamke WM je UIaK JyKaH Ja Mepe
3a 3armonUbaBarke HYIH 3allOoCICHIMa IPUMEHOM OApeheHnx Kpurepujyma, a
aKo je JyKaH Jla IPUMEHH KPUTEepUjyMe, J1a JIK OU TO OMIIM KPUTEPH]YMH KOJH
ce MpHUMEHYjy NPHIMKOM YTBphHBama BHIIKA 3alOCIEHUX Ha MOCIOBHMA
Ha KOjuMa ce cMamyje Opoj M3BpIIMiIAlla MU MOCIO0aBal] MOXe J1a YTBPIU
Heke apyre kpurepujyme.’! Haume, 01CycTBO jacCHUX KpUTEPHjyMa Ha OCHOBY
KOjUX OW ITOCI0AaBall MOrao Jia, 0e3 HKaKBHX IPaBHIA, Jaje MIPESIHOCT jeTHOM
Opojy 3amocieHuX y IHJby OCTaHKa y mpeay3ehy, ocTaBiba MPEHIUPOK MpPO-
CTOp 3a MOTEHIMjaJHe MaxWHAIlMje, YMME CE MMOJPHUBA MPAaBHA 3aIITUTA KOjy
3aKOHOJIABAIl JKeJIN J]a YCIOCTaBH Y TAaKBUM ciIydajeBuMa. Kama je ped o xpu-
TepUjyMHUMa yTBphUBama BHIIKA 3allOCICHHX, IOCIONABIM O Tpedano na
“Majy y BUAY JOCaJalllibd KBAJIMTET paja 3amocieHuX, YuMme ce odeszdehyje
ocTtaHak Hajoospux. Tako, Ha mpuMep, Kaja Cy JBa 3amociieHa Ouia mojjen-
HAKO yCIIeIIHA ¥ 00aBJbamy MCTOT IOCIA, MPETHOCT Tpeba AaTH 3aroCICHOM
KOji uMa cllabHje MMOBHHCKO CTamhe, 3aTHM 3aIllOCIICHOM ca Behum Opojem
U3pXKABAHUX WIAHOBA IOPOJAUIE, CIA0UjUM 3APABCTBCHUM CTAHEM, JTYKUM
pamHuM cTaxkoMm uiau BehuM OpojeM Jene Ha mIKojoBamy. CBakako, y IHIbY
TPAHCIAPCHTHOCTH IMOCTYIMKA PelIaBama BHUINKA 3aMOCICHUX, HEOIXOIHO je
Jla yHarmpea TOoCTOje YCIOCTaB/beHH KPUTEPUjyMH Koju he Outh yTBphenu
OIIIITUM aKTOM KOJ| IOCJIOJABIIa, HOMYT KOJEKTHBHOT yroBOpa KOX IOCIO-
JIaBIIa, a KaJa Ikera HeMa OHJA y TMPABUIHUKY O paay, uuMme ce omoryhaBa
OPEABUIUBOCT UCXO/Ia TIOCTYIIKA U MOMKE CTEIIEH CUTYPHOCTH 32 3aIlOC/ICHE
" ®wuXoBe noponuie. Takohe, 3akoH 0 paay yTBphyje 1miTa He MOXKe OUTH
KPUTEPHjyM yTBphHBama BUIIKA 3aMI0CICHUX, OMYT: OJICYCTBOBAMKkA 3aII0CIIe-
HOT ca pajaa 300T IpPUBPEMEHE CIIPEYCHOCTH 3a pai, TpyaHohe, mopohaja u
(mocebne) Here nerera.’? HaBemena oapenba je 3HadajHa jep MpeacTaBiba BUJ
IIpaBHE 3alITHTE O]l IPECTaHKa PaIHOT OJHOCA Y CIIy4ajy KOJECKTHBHOT OTITY-
[ITama, 3a OHa JIMIa Koja ce Hal)y y HaBeJCHUM >KUBOTHHM OKOJIHOCTHUMA, U3
KOjHX pasJjiora ce OBH KPUTEPHjyMHU cMaTpajy HemomymreHuM. Haume, mopen

31 JTazapesuh, A. (2019). ,,PagHu crniopoBH y Be3d ca KOJCKTHBHHM OTITYIITamEM
3alOCICHUX W METOJM 32 EBHUXOBO pelllaBame’, JOKTOpPCKa TucepTanuja (HeoOjaBJbeHA).
Beorpan: IIpaBuu dakynter Yuusepsurera y beorpany, 283.

32 3akoH 0 pany, Cnyocoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — omnyka YC, 113/2017. u 95/2018. — ayTeHTHYHO TyMademwe, 9. 157.

840



J. PanoBanosuh, [lpemewiniaj 3atiocnenol na gpyiu ocao kao mepad..., crp. 832—850.

E€KOHOMCKE W IICHXOJIOIIKE IMMEH3Hje IO CaMOr OTIYINTEHOT, HEraTHBHE
MoCNeANIIe 0TKa3a OJpaxaBajy ce U Ha HhEroBy MOPOAULLY, EKOHOMCKO OJaro-
cTame Jierie 1 MOryhHOCTH MpysKama MOAPIIKE IPYTHUM CPOJHHUIIMMA KOjU OJ1
mera 3aBuce.* [locie/uile 0TKa3a TpyAHHIA, HOPOIUIBa, jou cy Behe, jep ce 'y
BpeMe TpyAHohe 1 HEeMmoCpeAHO HaKOH mopolaja skeHa Hajas3u y ByJIHEpaOuI-
HOM ITOJIOXKA]y M TEIIKO Ce YKJbY4yje y pajaHu oxHOC.>

Jaibe, y IpakcH ce MOXe JIECHTH U Jia OBIAIINCHke 3a yTBphUBame Kpu-
TepUjyMa KOje 3aKOHOJaBall OCTaBJba IIOCIOJABIY, OH MOXXE HCKOPUCTHTH
Tako jaa ,,(uHTHpa™ Mepe 3a 3aloll/baBamke, a THME U Ja (PaKTUUKH JOBenIe
3aroCJICHOT Y JIOUIMjH TI0JI0%aj y OJHOCY Ha TO J1a My IIpecTaHe paJHu OJHOC
Ka0 BHIIKY, Yy CMHCITY HEMOT'YNHOCTH 3aIlOCIICHOT JIa M0 OTIYIITaky OCTBApH
OTIIPEMHUHY ¥ HOBYaHYy HaKHAIy 3a clydaj He3zamocieHocTd. OBe mpa3HUHE
y 3aKkoHy cy NOTEHIHjallHu TpoOJIeMH KOjU MOTY OWUTH 370ynoTpeOsbeHU
Ha MITETY 3amociieHor. Jlakie, anammsa oapendOu 3akoHa O paay HAaBOIM Ha
3aKJbydakK JIia je, ca jemHe CTpaHe, mpelBHheH MEXaHW3aM pellaBara BHIIIKA
3aMocCJIeHUX, MyTeM IMPOIUCUBAKka OJpeheHnX KOHKPETHHUX Mepa Koje Tpeba
y Ty CBpXy mpexayseTu. Mehytum, ca apyre crpaHe, 3aKOHCKH OKBHpP HHjE Y
MOTIIYHOCTH jacaH, jep He naje neuHUIMjy Mepa 3a 3aroljbaBame, a Takole
Jaje MPUIMYHO IIUpOKa oBjamhema MOCIONABIMMA y HOTJIEAY BPCTE Mepa
Koje ce Mory mnpeay3etd. Takolhe, TO3UTHBHO 3aKOHCKO PEIICHE j& IPUITHIHO
orpanuyaBajyhe, jep mpaBHY 3alITUTy y Cly4yajy BHILIKA 3allOCICHUX HUMajy
caMo 3arociIeHH KOju pajie Ha HeoJpeheHo Bpeme.

INPEMEILITAJ 3AIIOCJIEHOI' HA IPYT'H TIOCAO

[IpemermnTaj 3amocieHor yHOCH POMEHE y mocTojehu pacmopen paaa, He
Ou JIM ce 3aJ0BOJBHIIC HOBE MOTpede opraHu3aldje paja WiH Tpoieca pajna,
00e30e 110 paBrITHUje KopHuiTheme cpelicTaBa paja Wi Ha HeKU APYyTH HaunH
yHanpeaunu uHTepecu oapehene pamue cpeanue.’® MHCTUTYT mpemernTaja ce
MO€ KOPUCTHUTH Yy [IHJbY MpHiIarol)aBama eKOHOMCKHM YCIOBUMA, KaJ1a 32 THM
3aycra UMa rotpede, ajy ce MOXe KOPUCTUTH U MOTEHIMjaTHO CYITPOTHO LUJBbY
300T KOjer je yBeICH Yy pajHO 3aKOHOJABCTBO. Tako, HA MpHUMEP, y TCOPHUjH
Ce CIIOMHIbE M TEPMHUH ,,HEJIOMYIITCHH MPEMEIITaj”, KOji Ce jaB/ba y CHTY-

33 Bannoxan, K. (2021). TToce6Ha 3aTuTa 3amoCciCHUX ¢ NOPOANYHUM JTy>KHOCTH-
Ma 0J1 0TKa3a yroBopa o pany. [ racnux Ageokatticke xomope Bojeogune, 93(1), 148.

* Ibid.

35 Kosauesuh, Jb. (2016). Bawanu pasnosu 3a owikaz yiosopa o pagy. beorpan:
[paBun ¢dakynrer YHusep3utera y beorpany, Llentap 3a u3maBamrBo u HMHpOPMUCAE,
453.

841



Tacuux Ageoxaiticke komope Bojeogune, 6p. 3/2025.

anMjama IMHKaHWpama 3amocieHor.® Jlakie Taja ce mpeMennraj jaBjba U 0e3
peaHo OmpaBJaHUX Pa3jiora y MpOLecy M OpraHU3alHMjd paja U uMa 3a HUJb
CTaBJbabE 3aIIOCICHOI Y HEeIOBOJBHU]jE YCIIOBe paja, Hajuerihe Kako OM ce Ha
Hhera M3BPIIMO NMPUTHCAK JIa CaM HHHUIMpPA MPEecTaHaK PajHOr OJHOCA, IpemM/a
»IITHKaHA MOXE 3a00MTH M OOJIUK MPOpadyHATOT MPEMEIITarma 3aloCIeHOT
HA 10Ca0 3a KOjU je M3BECHO Ja he OuTu yKuHYT y ckopujem mepuony.’’ U3
TOT pa3jiora, Ha TPXKHINTY Pajia HHCTUTYT MPEMEINTaja 3all0CICHOT MOXKEe OUTH
MTOTEHIHjaTHO KOpUIIheH MIMO CBpXE, IIMJba M OKBHPA 3aKOHA.

[Ipememitaj Ha Apyre mocioBe y momaheM IpaBy MpeIcTaBba jeAHY
0J1 aKTHBHUX Mepa 3arollljbaBamba Koja apupMuile CTabHIHOCT 3amociema.™
[TocnomaBan y moCTynKy KOJEKTHBHOT OTIYIITAka MOpa Jia MOHYIH OArOBa-
pajyhe anTepHATHBHO 3allOCICHE CBUM 3aIlOCICHHMa KOjH Cy y OIAaCHOCTH
Jla TIOCTaHy BHUILAK, aKO je Jpyra MO3MIKja JOCTYHA WK ITOCTaHe JOCTYIHA
TOKOM Tpajara Tor nocrynka.*” I[Tpu Tome, pasnuka usmel)y npemeriraja, kao
Mepe 3a 3aIollJbaBame, H ,,peIOBHOT MPEMEINTaja, KOjU C€ BPIIN U3 Pa3Inyu-
THUX O0JEKTUBHUX WJIM CYOjeKTHBHHX pa3yiora, y GpyHKIHju moTpeda mporeca
W opraHu3anyje pajaa, je y ToMe LITO NpeMelTaj Kao Mepa 3a 3allollJbaBame
MpeJicTaBlba ,,IPUHYIHU TPEMENITa]j, KOj! je MocionaBall y o0aBesu Ja 00e3-
Oeu ¥ TIOHYIH 3aII0CICHOM YKOJIHKO 33 TO IOCTOje OMI0 KakBe MOTyhHOCTH,
Oyayhu na y HEKUM MpaBHUM CHCTEMHMA 3allOCICHOM MOJXKE JaTH OTKa3 U3
€KOHOMCKOI' pasjiora camo ako Huje Owio moryhHocTH 3a mpememTaj Ha
Ipyru mocao.*

C TiM y Be3H, HEONMXOJIHO j€ yKa3aTh Ha 030MJbaH HEIOCTAaTaK 3aKoHa
o pany Peny6muke Cpbuje, KOju 3amocieHe JTOBOJH Y U3Y3€THO HENOBOJbAH
IIOJI0Ka] TUME IITO Ka0 MEpy 3a 3aIloNbaBamk-¢ HE MPOIMUCYje MPEMEIITa] Ha
»Apyre oxrosapajyhe mocnose®, Beh camo Ha ,,apyre nociose'!, mro naje
HOBOJa PAa3IMYMTUM TyMauewHMa Ja JH je M30CTaBJbamke H3pasa ,,0/roBa-
pajyhu® ctBap 3akoHomaB4yeBOr WM uHTeHIMje.*” Hamme, 3akoH o pamy, y

3¢ Kosauesuh, Jb. (2016). Bawanu pasnosu 3a oiikasz yiosopa o pagy. Beorpau:
IpaBuu ¢axynrer Yuuepsutera y beorpany, Llentap 3a n3gaBamrBo U HHGOpPMHUCAHE.

37 Ibid.

3% Kosauesuh, T. (2024). ,,li3mMeHe enemMeHaTa yroBopa o paay, JOKTOpCKa Jucep-
Tanuja (HeoOjaBibeHa). beorpan: [IpaBuu dakynrer YHuBepsurera y beorpamy, 360.

3 Ibid, 361.

40 Martinon, A. (2005). Essai sur la stabilité du contrat de travail a dureé indétermi-
née. Dalloz, Paris, 48, 119.

4 3akon o pany, Cnyocoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — ognyka YC, 113/2017. u 95/2018. — ayTeHTHYHO Tymauewme, Wwi. 155
cT. 1 Tauka 5.

42 Jlazapesuh, A. (2019). ,,PagHu CIIOPOBH y BE3H Ca KOJEKTHBHUM OTITYIITAHEM
3aMOCICHUX M METOJM 3a EBUXOBO pelllaBame’, JOKTOpPCcKa mucepTanudja (HeoOjaBsbeHA).
Beorpan: [IpaBuu ¢axynrer YHusepsurera y beorpany, 287.

842



J. PanoBanosuh, [lpemewiniaj 3atiocnenol na gpyiu ocao kao mepad..., crp. 832—850.

JIelly KOjU Ce OJIHOCH Ha Mepe 3a 3allollbaBame,” He HABOIU TEPMHUH ,,0/Ir0-
Bapajyhu, a ucra je cuTyauuja u y oapeadama Kojuma mpomnwucyje moryhe
pasiiore MoOHyZe 3a 3aKjbyuerme aHeKca yropopa o paay, Bedyjyhu mojam
,,0lroBapajyhu 3a ,,peIOBHU MpeMeITaj, ajli He W 3a aHeKC paau obOe30e-
hema mpemeriraja ka0 Mepe 3a 3amnolbaBame.** YipaBo 0BakBo oapeheme
MpeMeITaja 3aroCcICHOT Ka0 Mepe 3a 3alloNbaBambe OBOIN y TIHTAHC YNTAB
KOHILIETIT THX Mepa M CBPXY 300T Koje ce yBoje, YMe ce Jaje apryMeHTanuja
CTaBy Jla 1T0CA0 Ha KOjH CE 3allOCIICHHU MPEMEIITa Y CBPXY pellaBama BHIIKA,
MOTEHIIMjaTHO U He Mopa aa Oyne oarosapajyhu. MelhyTum, cras je momahux
CylloBa Jla OJACYCTBO OJIpEIIHUIIE ,,0AroBapajyhu® y 3akoHCKUM ojapemdama
UIaK TIPEeICTaBJba MPOIYCT 3aKOHOMABIA, Tako Ia HeoAromapajyhwm mocao
MOJKE MpECTaB/baTH 3aKOHUTY MEpPYy 32 3aloll/baBambe HCKJBYYHUBO Y3 IpH-
CTaHaK 3aroClIeHOT KOjU je yTBpheH 3a Bumrak.*

CBakako, MpeMeITaj Ha Ipyre MOCIOBE KOJ| ITOCIONABIa, Kao Mepa 3a
3aMoNUbaBaE BHIIKA 3AIOCICHUX, MOCICIUIA je CICHU(PUIHOr KOHIIENTa
BUILIKA 3allOCJICHHUX, YCBOjeHOr y aomalieM MpaBy, IpeMa KOMe Ce BHIIAK
3al0C/ICHUX Be3yje 3a Mocao, a He 3a paaHy cpeauHy y uenuHu.*® Crora je
MOCJIOAABall, KOjU je YClIeJd HACTyIama TEXHOJOIIKAX, E€KOHOMCKHX U
OpraHM3allMOHMX TIPOMeHa y mpenysehy, cMamnuo Opoj M3BpIIMIALA, TyXKaH
Jla CBE 3aIlOC/ieHe Ha TUM MOCJIOBMMAa yTBPJHM Ka0 BHIIAK U Jia PACIIOJIOKHBE
MOCJIOBE, MTpeMa yHarpea oape)eHuM KpUTEepHjyMuIMa, TIOHYAH 3aloCIeHuMa
KOju ucIymwaBajy oxapeljere ycnope.”” CBakako, BaXKHO je J1a 3allOCICHU KOjU
Cy IPOTJIANICHU BUIIIKOM HECMETaHO Tpel)y Ha HOBe MOCIIoBe, Kako Ou u30eriu
JIYTOTpajHy HE3amoCICHOCT, IITO HarjamaBa 3Hadaj IMPEBCHINjE HE3amocie-
HOCTH, alil ¥ 3Ha4yaj o0yke u oOpa3oBama.*

+ 3akon o pany, Cryorcbenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — opnyka YC, 113/2017. u 95/2018. — ayTeHTHYHO Tymaueme, 4il. 155,
cr. I, T. 5.

“ Ibid, an. 171, cr. 1, 1, 1.

4 TIpecyne BpxoBHOr KacanuoHOr cyja y npeamernma: Pes2 620/2016. ox 28. 10.
2016. rogune, Pes2 618/2016. ox 31. 1. 2018. roause.

4 Jlybapnaa, B. (2013). Pagno ipaso — Paciipasa o gociiojanciuiey Ha pagy u coyi-
Jjannom gujanoiy. beorpan: Ilpasuu dakynrer YHusep3urera y beorpany, Llenrap 3a usna-
BamrtBo, 581.

47 Jlazapesuh, A. (2019). ,,PagHu cOpOBH y Be3H Ca KOJECKTHBHUM OTITYIITAHEM
3all0CICHUX M METOJM 332 EUXOBO pellaBame’, TOKTOPCKa aucepTaiuja (HeoOjaBJbCHA).
Beorpan: IlpaBru dakynter Yuusepsurera y beorpany, 286.

48 Borghouts - van de Pas, 1., Bosmans, M., Freese, C. (2021). Unemployment pre-
vention: The role of Human Resource Management in job-to-job transitions in the event of
redundancy. European Journal of Social Security, 23(2), 104.
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HAYHH OCTBAPUBAIA INTPEMEIITAJA 3AIIOCJIEHOI
3A YNJUM JE PAJIOM IIPECTAJIA IIOTPEBA
HA JPYI'H ITIOCAO

[TpemerTaj 3amociIeHOr MOKE MMAaTH CBOje MO3UTHUBHE CTpaHE, MOMYT
e(uKacHUjer yrnpaBibamba PajioM 3alOCIICHUX, jep MOCJIOAaBal MOXe pacro-
peauTH 3amociieHe Ha MO3ULKje Koje 00Jbe 0JroBapajy HBbUXOBUM BELITHHAMA
U KBanu(ukamujaMa, 3aTHM Ce TpeMemlTajeM Moxe mnojactahu mpogecuo-
HaJHH Pa3B0Oj 3aIOCIICHUX, Te MOKEe OUTH aJITEPHATHBA OTIYIITAKkA Y CIIydajy
peopranmzanuje. Takohe, mpemeniraj Moke UMaTH M HeraTHBHE CTpaHE jep
Ce 3aIl0CJIeHH MOpajy NMPUIAroJWTH HOBOM IOCIY W PaJHUM 33JalliMa, IITO
MOK€ yYMamHUTH TIPOAYKTUBHOCT pana. [IpoMemeHe OKOIHOCTH MOpajy, II0
CBOjOj CYIUTHHH, OUTH BaHPEIHE U HEMPEIBUINBE, TAKO J]a CE OKOJIHOCTH UHje
jé HacTymame I0CJIoJaBall MOrao MMAaTH y BUAY NpeMa yoOHW4ajeHOM TOKY
CTBapH HE MOTY CMaTpaTH BaJbaHHM OCHOBOM 3a M3MEHY yroBopa o pamxy. Y
TUM CHUTYyaIlljaMa, IOCIIOJaBall MOXE 3allOCICHOM J1a TMOHYAH W3MEHY YIo-
BOPCHUX YCJIOBA Pajia, OJHOCHO 3aKJbYUCH:E aHEKca yroropa o paay. Hauwme,
OTIPaBJIaHH PA3JIO3H CY OJIMYCHH y MOCIOBHO-OPTaHH3AaIMOHWM IoTpebama
mociomaBna u palajy JISTHTUMHO TIPaBO 32 M3MEHY YTOBOPEHHX YCIIOBa, jep
0K y CynpOTHOM MOCJIOJaBall MpPETpPIeo INTeTy Koja OM HENOCPEeJHO YTH-
1ajia Ha keroBy TpKUIIHY no3unujy.* C tum y Be3u, Tpeba ucrahiv 1a cBaku
YTOBOp O pajy MMa CBOje OMTHE M CIIOpeIHE eleMeHTe. Y OUTHE eJeMEeHTe,
n3Mely ocrtammx, cmaga W Bpuiewme oapeheHor mocia, moj Bmamhy mocio-
JaBia, 300T Yera je oJi BEJIMKOT 3Hayaja Jla y YroBOpY O pajy jacHO ITHIIE
Koju he KOHKPETHO II0cao 3amocieHu o0aBjbaTh KoJ mocionasna. Hawmwe,
BpILICHE IOCIOBAa MOA Biamhy mociaomaBna oOyxBaTa MHPaBO ITOCIOABIA
Ila W3/1aje HAJIOTe y BE3W Ca paJHUM 33JalliMa W 3aIyKeIhHMa, T¢ J1a BPIIU
HaJ30p Haj pazroM 3arocieHor. Hajsnauajauja panHa o0aBesa 3arociieHor je
Jla U3BpIIaBa yTOBOPEHHU pajl 3a MOCIOAABIA, OJHOCHO Ja CTaBU HAa pacroia-
rame IMOCIO0aBIly CBoje paaHe crnocoOHocTH.> [IPUITHKOM 3aCHUBaba PAIHOT
oJiHOCa, 300r MoTpede TPAHCIAPEHTHOCTH M IPEIBHIMBOCTH yCJOBa paja,
OCHOBHA 00aBe3a IMOCIOJaBIa CE CACTOjH Y TOME J1a PAJAHUKY JTOCTaBH jeJaH
WM BUIIIE IACAHUX TOKYMEHATa ca IoauMa 0 ONTHUM eJIeMEHTHMA YyroBopa
0 pajy, OJHOCHO PajHOr oaHOca.’! YhpaBo je TakBa CHTyalMja U y CIy4ajy

4 Kosauesuh, T. (2024). ,/i3mMeHe ejemeHara yrosopa o paay™, JOKTOpPCKa Aucep-
tanuja (HeobjasibeHa). beorpan: [IpaBan dakynrer YHuBepsutera y beorpany, 354.

0 Jy6apua, B. (2013). Pagno upaso — Pacipasa o gociiojancitey na pagy u coyu-
Jjannom gujanoiy. beorpan: IlpaBau dakynrer YHuBep3urera y beorpany, Lienrap 3a u3na-
BamTBo, 330.

St Kosauesuh, Jb. (2021). 3acnusamwe pagnoi ognoca. beorpaxn: IlpaBuu dakyiarer
Yuusepsutera y beorpany, Llenrap 3a m3naBamrBo u nuHpopmucame, 948-949.
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W3MEHe yroBopa o paay. Hamme, y ciydajy kama HacTyme jaorahaju xojum
ce HapylIaBajy OYCKHBama CTpaHAKa y IOTJENy PEIOBHOT JICjCTBA YroBOpa,
TaKo Jla ce IMJb YyroBopa BHIIe He Moke noctuhn, paha ce morpeba 3a mero-
BoM m3MeHoM. [lomTo ce yroBopoMm o pajay He camo 3acHHMBa, Beh u ypehyje
paJHM OHOC, YCIIe]] TAKO IPOMEHEHHX OKOJIHOCTH HEOIXOJIHO je& IPUCTYITUTH
M3MEHH OJjpe)eHNX yroBOpHUX oApendu. MelhyTuM, OKOTHOCTH MOJ KOjuMa
je Moryhe M3BpIINTH U3MEHY YTOBOpa O pajay U MOCTYIAK 32 IETOBY H3MCHY
Cy y BelukoM Opojy npkaBa, ykipydyjyhm PenyOmmky CpOwujy, mpenusHo
onpeheHn 3aKOHCKHUM TIPONUCHMA, PalH 3alITUTE HHTEpeca 3alOCICHHX, Kao
ciabuje cTpaHe y paJHOM OJHOCY, OJl €BEHTYaJHHX 3ioynorpeba. M3mena
YrOBOPEHHX YCIIOBA MOXKE CE€ OJHOCHUTH Ha JIBE NpaBHE OKOJHOCTH: IpBa je
IpeMeInTaj Ha JIpyru oxaromapajyhm mocao (KoJ MCTOT WM JIPYror MOCIO-
JIaBlia, ca MOAAJIMTETOM y MCTO WJIH JIPyro MecTo paja), a Jpyra je nu3MeHa
YTOBOPHUIX yCIIOBa y morieny onpehuBama 3apane.’? Jla 6u gouuio 10 u3mMeHe
yroBopa o pajy, 3aKOH IpoIKcyje oapeljeHe ycioBe, Moyt MUCcaHe MOHYIe Y
K0joj he ce jacHO HaBeCTH MITa ce MEHha y YyrOBOPY, U3 KOJHX pasjiora u JaTH
POK 3aIOCIICHOM JIa CE M3jaCHH O TOCJI0IaBYCBO]j MOHY/IH. JeIHa 0J1 CUTyallrja
H3MEHE yroBOpa O paiy je W MPEeMEeIITaj 3aloCICHOr Ha APYTH M0cao. 3aKoH
o pany Peny6nuke CpOuje npensuha ga ce yroBop o paay MOXKe MEHaTH Y3
carJlacCHOCT BOJba CTpaHa KOje ra IOTIHUCYjy. Y TOM CMHCIY, CBAaKO jeIHO-
CTpaHO HaMeTame M3MEHa YCIIOBa pajia 3arocieHOM IMpe/CTaB/ba MOBPELY
yroBopa o pajy o cTpaHe rnocjojasia. V3y3erak oJ OBOT IpaBuiia jaBjba ce
caMo y cliy4ajy MpHBPEMEHOT MPEMELIITaja 3aMoCIeHor,>? Kaaa Hije motpedHa
CarjlacHOCT 3aIlOClieHOT, Beh je J0BoJbHA jeIHOCTpaHa H3jaBa BOJbE IOCIIO-
naBna. Hanme, ako je motpeOHO na ce oapeleHn mocao u3Bpiy 6e3 ojjarama,
3alOCIICHN MO)Ke OWTH TPUBPEMEHO IPEMEIITeH Ha JApyre oaromapajyhe
MOCJIOBE HA OCHOBY pellickha, 0¢3 MOHYIe aHeKca, Hajayxe 45 pagHux daHa y
neproay ox 12 mecenu. Jlaxiie, mpuBpeMeHH MTPEMeIITaj 3al0CICHOT 3aXTeBa
nocrojame ojpelheHor mocaa Ko MOCIOAABLA KOJU €€ MOpa 3aBPLIUTH XUTHO
u 0Oe3 ojularama, a ca Jpyre CTpaHe, y [UJby CIIpedyaBama 3J10yrnorpeda oBor
MHCTUTYTA, 3aKOHOAABAIl TPOIICYje BPEMEHCKO OTPaHUUCHHE TPajarha TAKBOT
npememTaja. MehyTum, TpajHU MpeMeInTaj 3aocIeHOT Ha JIPYTH T0cao Mopa
OuTH pe3ynrTaT CTBapHE W pearHe MmoTpede mpoleca W OpraHu3almje pana, a
MOHY/Ia 32 3aKJby4eHEe aHeKca YroBOpa O pajy Mopa Ja CaJipXH pasiiore Koju
Cy YCJIOBHJIHM TaKBO MPEMEIITAIEC 3aMOCiICHOr. BakHO je yka3atu Ha CTaB
BpxoBHOT KacalMoOHOT Cy/ia, BE3aHO ca Cajpikaj MOHyJle, Ja Kajaa y IMOHYI!
HHUCY Ha IOTITYH U 3aKOHUT Ha4YMH 00yxBaheHN 1 00pa3oKeHN CBHU CIEMEHTH

2 Kosauepuh ITepuh, C. (2015). Anekc yroBopa o pagy — H3MEHa YrOBOPEHHX
ycnoBa pana. Pagno u coyujanno iipaso, 53(7-9), 359.

33 3akon 0 pany, Cmyoicoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — omnyka YC, 113/2017. u 95/2018. — ayTeHTHYHO TymMadewe, wi. 172a.
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300T KOjUX ce€ 3aIllOCIICHOM HYJIM TPEMEIITa] Ha JPYTH 110Ca0, OJTHOCHO HHCY
HaBeJIeH KOHKPETHH 00pa3JIo’KeH! Pa3iio3u 3a MOHYY U [IPEeMelITaj Ha IpyTH
1ocao, a IITO je MOCJIOAaBaIl Jy’KaH Ja 00paslokKu Koje Cy MpoMeHe Yy IMpo-
LleCy OpraHus3alyje W pajga pasjor 3a MOHYIy aHeKca YyroBopa O paay, OHIa
Tajla HeMa MecTa 0TKasy yrosopa o paxay.> Haume, npeMenntame 3amocieHor
Ha IPYTH II0Ca0 Mopa OWTH pe3ynTar CTBapHE IMOTpede mporeca U OpraHu3a-
1uje pajaa,> a MnoHy/a 3a 3aKkJby4yeHe aHeKca yroBopa o pajy Mopa Ja CaJpiKu
U Te pasiiore, KOjH Cy yCJIOB 3a IMPEMEIITa]j 3aI0CICHOT Ha ApYTH mocao. [lpu
TOME, TH Pa3lIo3U MOpajy OUTH KOHKPETH30BAHU HABONCHEM UMILCHHIA H3
KOJUX MIPOU3HIIA3H MoTpeda mporeca i OpraHu3aliije pajaa, mpu 4emMy je HyKHO
HABECTH YMIbCHHUIIC KOje ompaBaaBajy mpememirtaj.”® Tako BpxoBHu kacaiu-
OHH CyJ 3aKJbydyje Nla, KaJa je MocI0aaBall 3al0CICHOM MOHYTHO 3aKJbyUeHhe
aHeKca yroBopa o pany, paid IpeMelITaja Ha APYro pajHo MecTo, HaBoaehu
Jla je pasJior 3a TO CMambekhe 00MMa Tocia | moTpede mpoleca 1 opraHu3aimje
paza, TO mpeAcTaBiba OIMIITY (OpMyNaIHjy, 0e3 00pa3iokema THX pasjora,
Te Mopa OWTH Be3aHa 3a OHO IITO j€ Y KOHKPETHOM CJIy4ajy MOCIY>KHIIO Kao
CTBapHHU pa3iior pacnopehuBama Ha JAPYro paaHo Mmecto.’’ Jlakie, BaKHO
je ykasaTu Ja je mociiojaBall, NPWJIMKOM JOCTaBJbara MOHYJE aHeKca yro-
BOpa O pany, AyXaH Jia 3all0CICHOM JIeTajbHUje U OJHKe 00pas3ioku Koje cy
IIpOMEHE y NpOLeCy W OpTraHM3alMjH paja pasiior 3a ynyhuBame IOHYyzAEe 3a
3aKJbyUCH-E aHEKCa YyTOBOpa O pamy ycien moTrpeda mpolieca W OpraHu3anije
pana (Hmp. moBehanu oOMM Mocia Ha MOCIOBMMAa Ha KOjHMa C€ 3alOCIICHU
IpeMeInTa U UCTOBPEMEHO CMamyje OOMM IOCia Ha MOCIOBHMa Ha KOjuMa
3aIOCTICHA Pajiy, PAlMOHAIHUje KOpUIThemhe paTHiX KananuTeTa 3armoCciIeHOT,
[IPOMEHA MPABUIIHUKA O OpPTaHM3alMjU U CHUCTEeMaTH3alUjH MOCIOoBa, U Jp.).
OBo U3 pasziora crpeyaBama 3710ynoTpede TUCKPEIHOHOT MpaBa IOCIoIaBIa
J1a 3aMOCICHOM MOHYIM M3MEHY YTOBOPEHHUX YCIIOBA pajia Mo OBOM OCHOBY.>®
3amocneHn Moke Ja OWpa WM [a 3aKJbydd aHEKC Ja OM OCTao y pagHOM
OJIHOCY, a OH/Ia JIa 3aXTeBa Yy CY/ICKOM IOCTYIIKY OLIEHY HeroBe 3aKOHUTOCTH,
WK 2 oa0Wje MOHYMYy 3a 3aKJbydeime aHekca. [IpuxBarame WM HETpUXBa-
Tarbe IMOHY/C U MOTIHCHBAGE aHEKCa HUje YCIIOB 32 CYJCKY 3alITHTY Y CIOPY
pamy MOHUINTAja OJJIyKEe O OTKa3y. 3aKOH O pajy HHUje yCIOBHO, HUTH Orpa-
HUYMO 3aIOCJICHOT y TPABHOM MYTy HM3HOIICHA Pasjiora O HE3aKOHHTOCTH
aHekca, 6e3 003upa Ha caapkuHy 4. 172, ct. 4. 3aKkoHa 0 pajy, jep je cMucao

54 TIpecyna BpxoBHor kacanuoHor cya Pes 2 6p. 968/2017. ox 25. 5. 2017.

53 3akoH 0 pany, Cmyoc6enu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — ognyka YC, 113/2017. u 95/2018. — ayreHTn4HO TymMauemwe, 4i1. 171.
56 TIpecyna BpxoBHor kacanuoHor cya Pes 2 6p. 968/2017. ox 25. 5. 2017.

37 Ibid.

58 MuHHCTapCTBO paja, 3alolbaBarba M COLMjaIHE TOJUTHKE, MHILULEHE Op.:
011-00-975/2006—07. oz 6. 9. 2006. roauHe.
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OBOT TIpaBWJIa jayarse 3aIITUTE 3aIl0CICHOT, Kao cliadhje YrOBOpHE CTpaHe,
a He orpaHHYaBame IpaBa. 300T TOra, 3al0CICHU TY>X00M MOXKe IO NPHXBa-
Tamby aHEKCa TPAXKHUTU IHCTOB MOHUINTAj, alll HE3aKOHUTOCT MOYKE HCTHIIATH
KaKo y TyXOHM, TaKO M TOKOM IIEJOT IOCTYIKa y TMapHHUIN paad MOHUINTaja
peliema 0 IPecTaHKy yroBopa o pasny.

3aKoH 0 paxry Iperu3Ho oapelhyje kopake Koje mocioaaBal Mopa aa mpe-
y3Me y Clly4ajy 3aKkJbydHBarma aHeKca yroBopa o paxny. Tako je mpensuleHo
Ila je TmoclioIaBall Iy>KaH J1a 3all0CICHOM, 33jeJHO C aHEKCOM YroBopa O paiy,
JOCTaBH M 00aBemTehe y nmucanoj hopmu.> To nucano obaBemTene Mopa aa
caapxu: 1) pasnore 3a moHyheHH aHEKC yroBopa; 2) poK y KOMe 3aloCiIeHH
Tpeba Ja ce u3jacHH, a KOju He MOxke OUTH Kpahu o1 ocam pagHUX JlaHa; U
3) mpaBHE TIOCIIEANIIE KOje MOTY JIa HaCTaHy HENOTIHCHBAIHEM aHEKCa YTOBO-
pa.®® TTncano obaBermTeme Koje ce TOM MPUITHKOM JI0CTaBIha 3all0CICHOM HMa
KapakTep MOHYyAe U3MEHE yroBopa o paly, T¢ KaJa IOCI0IaBall 3amoCcICHOM
JIOCTaBH aHEKC YTOBOpa O pangy 0e3 MPEeTXOMHO YUHI-EHE IOHYAE 3a 3aKJby-
Yelhe YroBOpa O pajy IMoJi U3MEHhEHHM YCIOBUMA M KOJU HE CaJlpXKH pas3jiore
3a TakBYy OJUIyKYy, TAKaB aHEKC yroBopa o pany je He3akonuT.®' ITocraBiba ce
MUTamkE MITa ce JemIaBa Kaja 3armocieHu oA0uje 1a PUXBaTH MMOHYAY aHeKca
yroeopa o paxy. Haume, cmaTpa ce 1a je 3amociieHH 00O MOHYJy aHekca
YTOBOpa O pajay ako He IMOTIHUIIEe aHEKC YTOBOpa y POKY KOJH je OIPEIHo
MOCII0/IaBall y MUCaHoj MOHY/IU, a KOju He MOXke OuTH Kpahu ox ocaM pajHUX
naHa.®? YKOJIHMKO 3amociieHu 0101je MOHY/Iy 3a MOTIHCUBAE aHEKCa YTOBOPA,
CTHUY C€ 3aKOHCKH yCJIOBHU J]a My ITOCJIOJaBall OTKake yroBop o paxy. Onou-
jarbe 3arocieHor Jia MOTIHIIe aHeKC YroBOpa O pajy cMarpa ce OlpaBIaHuM
pasiorom 3a OTKa3 KOjU Ce OJHOCH Ha moTtpebe mocnomasna.®’ Iocmomasair
je IyXaH Ja 3aloCJCHOT MHCAHWM IyTEM YIIO30pPH Ha IMPaBHY MOCIEIHILY
o0ujama 3aKJbyucHa aHeKCca YroBopa, a TO je 0TKa3 yrosopa o paay.* Ham
3aKOHOJaBall, IPUTOM, YTBPhyje QTYKHOCT 3aIIOCICHOT Ja Ce M3jacHU O MOCIO-
JIAaBYCBO] TIOHYAM, a hyTamy 3amlociCHOT MpH3HAje YIJIOTY HENpHXBaTamba
HocJiojaBueBe MoHyje, Oyayhn na ce cmarpa Jia je 3arnocieHd 01010 NOHyLy
aHeKca aKko ra He moTmuiie y oapelerom poky.*

3 3akon 0 pany, Cuyowcoenu inacnux PC, 6p. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — omnnyka YC, 113/2017. u 95/2018. — ayreHTH4HO TyMauemwe, 1i. 172.

0 Ibid, un. 172, cr. 1.

¢! TIpecyna BpxoBHor kacauuoHor cyaa, Pes 2 1379/2013. ox 18. 12. 2013. roxuse.

62 3akoH 0 pany, wi. 172, cr. 4.

% Ibid, un. 179, ct. 5, 1. 2.

¢ MUHHCTAPCTBO paja, 3alollibaBarba M COIUjaJHEe MOJUTHKE, MHIBCHE Op.:
011-00-672/2006-02. ox 26. 10. 2006. romune.

 Kosauesuh, Jb. (2015). TIpaBue nocnequie yrnyhnupama MoHy/e 3a H3MEHY ejleme-
HaTa yroBopa o pajy, ca MoceOHUM OCBPTOM Ha IIPEMEIITa] 3aI0CIeHOr. [Ipaso u iipuspe-
ga, 53(4-6), 831.
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3AK/bYYAK

IIpemertaj 3amocineHoOr Ha APYTU MOcao MPEACTaBiba jeJIHY O]l 3Ha4aj-
HUX Mepa y 0o0NacTH ympaBlbamka JbYACKUM PECYypCHMa, YHjH j& IHJb Ja Ce
00e30eM ONTUMANHO KOpWIIhewme pajHe cHare, moBeha MpoOIyKTUBHOCT H
3aJ0BOJbE TOTpede MociomaBna u 3amocieHux. OBa Mepa ce 4ecTo MpHMe-
Byje y CUTyalijaMa KaJa MoCTOju NoTpeda 3a mpuiiarohaBameM MMOCIOBHUM
IpoMeHaMa, pelllaBameM YHYTpPAIllbHX KaJpOBCKUX IUTama WM yHarpehe-
BEM pajHe opraHuzanyje. [Ipememiraj Ha Apyrd mocao odyxBara MPOMEHY
mocia yHyTap HUCTOTr mpenys3eha, mpu uemy Moke Johm 10 mpoMeHe pagHHuX
3agaTaka, OATOBOPHOCTH, PAJHOT OKPYXKEeHa WU JoKanuje pana. [Ipememiraj
MOKe OWTH TPUBPEMEH — Kaja Ce 3aloCieHH, 300T W3y3eTHUX BaHPEIHHX
OKOJIHOCTH, NpEeMECTH Ha Jpyrd Iocao Ha ojpeleHM BpeMeHCKH NHepHon,
U TpajaH — KaJa ce MPOMEHa Moclia BPIIU 0e3 BPEMEHCKOT OTrpaHuYerha, y
CMHCIY TpajHEe N3MEHE OMTHOT €JIEMEHTa YyTOBOpa O paxy. Y MPBOj CUTYyaIlHjH,
MIPEMEINTaj 3allOCICHOT C€ MOKE BPIIUTH M 0€3 CariacHOCTH 3aIllOCICHOT,
IOK y Ipyroj caMo y3 carjacHoct 3amocieHor. Kana je ped o mpememrajy y
CBPXY pelllaBama BHIIKA 3aIIOCICHUX, MOXKE CE 3aKJbYUUTH Jla HaKO 3aKOH O
pany Peny6nuke CpOuje noctasba oapeleHn npaBHU OKBHP 3a IPUMEHY OBOT
HMHCTUTYTA, WIIAK MOCTOje HEJOCTallM 3aKOHCKOT pemema. HamMe, 3akoHoma-
BaIl He Jiaje NeUHUIN]y Mepa 3a 3alollJbaBamke, 4 He HABOJIM Ha KOje MOCIIOBE
Ce 3aI0CIICHH MO)KE MPEMECTHUTH, INTO MOXe OWUTH H3BOp 3I0ymorpeda on
cTpaHe mocyiofasana. ¥ 3akoHy O paay HOTpeOHO je Mperu3HO HAaBECTH Ja
MOCJIOBH KOjU TIPEJACTaBJbajy Mepy 3a 3allollbaBarke Mopajy OWTH ,,0Aro-
Bapajyhu*, jep je m30ocTaHak TakBe OJPEIHHIEC M3BOP MOTyhHX HEZOyMHIlA
u 310ymoTpeda ox crpaHe mocimonasia. C Apyre cTpaHe, ako 3aKOHOAABAI]
cMarpa Ja Mepa 3a 3amlollbaBake MOXKEe OWUTH M TpPEMEIITaj Ha I0cao ca
HIKUM KBaJU(pHUKaAIlMjaMa O]l OHUX KOje MMa 3aIlOCICHH 3a YHjUM je pPajioM
npecrana norpeda, oHJa je HEONXOJHO Ja Ce TO HEJBOCMHCIICHO HaBele U
Jla ce 3aMociIeHOM KOju 0JI0Mje TakBy Mepy 3a 3allolllJbaBame MpH3Ha MPaBo
Ha otnpeMHuHy. Takohe, jeman ox HaumHa yHampelhema mosoxaja 3amocie-
HUX Y CIIy4ajy KOJICKTHBHOT OTIYINTamka j¢ ¥ jauare KalaluTeTa HHCIICKIHje
pana. [lenoBameM MHCIIEKIIMjE pajia yHanpelyjy ce ycioBu paaa u ooe3oelyje
ce 3allTHTa IpaBa u3 pajgHor oxHoca.®® MHCcnekiuja pajia je mpeko noTpedan
MEXaHM3aM 3a MPOMOBHUCAaE JOCTOjaHCTBEHOT pajna u oOe3dehuBame craH-
Japaa paaa Ha pagHoM mecty.®

% Radovanovi¢, V. (2023). International standards and authorizations of labor in-
spection in agriculture in case of termination of employment relationship. Economics of
Agriculture, 70(1), 323.

7 Radovanovié¢, V., Radovanovié¢, J. (2024). Minimum wage — the rule instead of
the exception in the labor market. Pravo — teorija i praksa, 41(1), 95.
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Mose ce 3aKJby4YHTH Jia je MpEeMeIITaj 3alocICHOT Ha JAPYTH I0cao
JICJIOTBOPAH MEXaHHW3aM pelllaBarba BHINKA 3alOCICHHX, aJld 3aXxTeBa
NaXJbUBO IUIAaHUpamke M npuMeHy. llociogaBuu Ou Tpebayio Ja OocHrypajy
TPaHCIAPEHTHOCT MPOIIeca, CarJacHOCT 3aM0CIEeHUX U MOMITOBAKE 3aKOHCKHUX
MpoIrrca Kako OW ce TOCTUTIIa paBHOTEXka m3Mel)y mHTepeca 3amocieHuX |
MOCIIOBHUX IMJbeBa. Kama ce mMpaBUIIHO CHpOBEjE, OBa Mepa MOXE JONpH-
HETU CTaOMITHOCTH M PacTy OopraHu3aluje, KICToBpeMeHo yHanpehyjyhu pagno
HCKYCTBO 3aII0CTICHHX.
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EMPLOYEE REASSIGNMENT
AS A MEASURE FOR RESOLVING REDUNDANCY"™

ABSTRACT: Redundancy has become an increasingly preva-
lent problem in many sectors and organizations. The reasons for
redundancy are numerous. Technological advances, which often re-
place labor with machines and software, as well as inefficient work
organization within a company or economic and financial crises,
such as the crisis caused by the COVID-19 pandemic, can lead to
a situation where a certain number of employees become redun-
dant. The consequences of this situation are profound, as individuals
who lose their jobs face financial difficulties, while society faces
rising unemployment. However, there are solutions to this problem.
This applies in particular to the various instruments for dealing with
redundancy, the most important of which are employment meas-
ures, including employee reassignment, which is the focus of this
paper. Reassignment is one of the key measures used for effective
human resource management, thereby preventing collective dis-
missals. This practice allows employees to move from one position
to another, within the same organization or even within a broader
system. Therefore, this paper will analyze measures for resolving
redundancy, with particular emphasis on employee reassignment,
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while identifying issues related to concluding an employment con-
tract amendment, what is considered another “suitable” position,
and the abuse of the employer’s powers related to determining em-
ployment measures.

Keywords: employee reassignment, job change, redundancy,
employment contract amendment

INTRODUCTION

A job is a key element in building an employee’s professional and per-
sonal identity. Moreover, the importance of a job goes beyond the individual
sphere and has far-reaching consequences for organizational success and social
stability. That is why managing jobs through their systematization, improving
working conditions, and adapting to the needs of employees, as well as to the
needs of employers, is one of the key elements of the modern labor market. An
employment contract, as a written legal instrument, governs the employment
relationship between an employer and an employee, that is, their mutual rights
and obligations. However, it is not merely a legal instrument but also a symbol
of trust and agreement between two parties. As such, an employment contract
is not immutable, and in certain situations, it can be amended because the busi-
ness environment and the needs of employees are not static. Sometimes such
changes are desirable, such as a higher salary and better working conditions,
and sometimes such changes to the employment contract may be compelled by
the employer’s poor economic situation or other reasons. The most important
element of any contract is the consent of the contracting parties, and the same
is required for amending it. In any event, amending an employment contract
under contemporary labor market conditions is not a rare occurrence. Changes
in the work environment, the labor market, or the personal circumstances of
employees often require adapting the provisions of the employment contract
to new circumstances so that it remains in force in line with actual needs and
possibilities.

In this regard, employee reassignment represents one of the grounds
for amending the employment contract and, as such, is a tool for managing
employees’ work. For this reason, it is increasingly gaining importance in
modern organizations and institutions, in both the public and private sectors,
and it can significantly contribute to reducing unemployment and increasing
work efficiency. On the other hand, there are circumstances in which reas-
signment can be abused, such as inadequate application of relevant legal
regulations, insufficient transparency of the employment process, and insuffi-
cient capacity for training aimed at enabling employees to adjust to new work
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tasks. In any event, resolving redundancy by reassigning employees whose
work is no longer needed to another position is one of the main methods of
preventing termination of employment.

The starting hypothesis of this paper is that employee reassignment is an
effective mechanism for achieving flexibility in the labor market, improving
employment, and resolving redundancy, but that in Serbia it requires addi-
tional efforts in terms of improving the legal framework and strengthening the
capacity of the labor inspectorate.

THE CONCEPT OF REDUNDANCY

In Serbia, the process of economic transition was often accompanied by
the emergence of redundancy in a large number of companies, which resulted
in employment termination. In that respect, authors are virtually unanimous in
concluding that, in the event of such changes in the work environment, termi-
nation constitutes an ultima ratio.' Therefore, employment termination due to
collective dismissal is a last resort, when it is not possible to apply a measure
that would preserve employment or minimize the number of dismissed workers
if dismissal is necessary. However, theory and practice have raised the ques-
tion of how to define the concept of collective dismissal. In this regard, the
Serbian legal system does not use the term “collective dismissal,” but rather
the expression “redundancy.” The question of the content of the concept of
collective dismissal can also be found in the case law of the Court of Justice of
the European Union, since the qualification of collective dismissal necessarily
implies that, first, there is an employer who, due to economic, technological,
structural, or similar changes in the company, no longer requires the work of
a certain number of employees.® Therefore, collective dismissal is one of the
particularly delicate issues in labor law, infer alia, due to the problems that
modern countries face in aligning employment with the development needs of
the economy and society.* The Court defined collective dismissal as

! Kovacevi¢, LI. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Univer-
sity of Belgrade, Faculty of Law, Publishing Center, 414.

2 Labor Law, Official Gazette of the RS, No. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — decision of the Constitutional Court, 113/2017. and 95/2018. — authen-
tic interpretation, Part XI.

3 Kovacevi¢, LJ. (2016). Op. cit., 417.

4 Ibid., 414.
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“...any termination of contract of employment not sought by the worker, and
therefore without his consent. It is not necessary that the underlying reasons
should reflect the will of the employer.”

Redundancy is thus a natural consequence of the organization of work and the
combination of factors of production, in accordance with market principles of
work and business, in order to ultimately avoid the employer’s insolvency or
to preserve business continuity or increase the company’s competitive capaci-
ty.® Redundancy, therefore, means an economic and legal situation arising as a
consequence of changes in the employer’s technological, economic, structural,
or organizational position, which leads to the need for a significant reduction
in the number of employees, where the reasons for redundancy are not related
to the professional abilities or quality of work of an individual employee.’
Therefore, collective dismissal is the opposite of the dismissal of an individual
employee. Regulations on collective dismissal differ significantly from those
on individual dismissals, not only in terms of the types of statutory procedures,
but also in terms of their economic objectives.® Regulating collective dismiss-
als for economic reasons is one of the key pillars of employment protection
legislation.” The consequences of collective dismissals go beyond individ-
ual employers and employees and affect the economic “health” of society
as a whole.!” A situation in which an employee resigns and thereby initiates
termination of employment of their own accord cannot be classified as col-
lective dismissal. Likewise, the concept of collective dismissal excludes cases
of termination of employment for reasons attributable to the employee, such
as culpable violation of work obligations, failure to comply with work dis-
cipline, and other “disciplinary” grounds for dismissal, or reasons related to
the employee’s abilities.!! The reasons that can lead to redundancy may vary
depending on labor market conditions and the employer’s business situation.

5 Judgment of the Court of Justice of the European Union (CJEU) in Case C—55/02
(Commission of the European Communities v. Portuguese Republic) of October 12, 2004,
ECLI:EU:C:2004:139, para. 50.

¢ Jovanovié, P. (2009). Pitanje viska zaposlenih u medunarodnom i nasem pravu.
Collected Papers of the Faculty of Law in Novi Sad, 43(3), 48.

" Lubarda, B. (2013). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, Publishing Center, 560.

8 Aleksynska, M., Muller, A. (2020). The regulation of collective dismissals: Eco-
nomic rationale and legal practice. Geneva: International Labour Organization (ILO)
Working Paper 4, 1.

° Ibid., 4.

1 Ibid.

' Kovacevi¢, L]. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Univer-
sity of Belgrade, Faculty of Law, Publishing Center, 417.
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These may include reasons of a technological or technical nature, when new
machines and programs are introduced into the production process. Collective
dismissal can be the consequence of introducing new technologies, when the
employer no longer needs to employ a certain number of employees, which is
referred to as “technological redundancy.” Job security can also be jeopardized
by digitalization, since the introduction of digital technology can lead to the
cessation of the need to perform certain work tasks, that is, to a reduction in
the workload, but also the cessation of the need for certain jobs.!'? In this sense,
some authors affirm a technological-deterministic approach to this topic, i.e.,
the view that employment termination should be viewed as the price of tech-
nological development, which in its extreme variants is linked to the notion
of the end of human labor, while the main task of academia is the assessment
of the number of workers who will be made redundant due to technological
changes in companies."® Certainly, no institute of the employment relation-
ship has remained immune to the problems brought about by the application
of information technologies in the work process, and the institute of employ-
ment termination is no exception.' Namely, it is increasingly emphasized that
digitalization is changing the functioning of the employment relationship, and
the newly emerging socio-economic circumstances have, inter alia, resulted in
the destabilization of the concept of the employment relationship.'” Further-
more, the reasons for redundancy can be structural, i.e., organizational, and
they occur when there is a disruption in the employer’s operations. Economic
reasons can also appear as a consequence of the employer’s lower economic
activity and a decline in sales. However, termination of an employment con-
tract for economic reasons can only occur if the employer, in response to the
occurrence of certain real circumstances, has made a certain business decision
concerning economic, technical, technological, organizational, production, or
other similar changes in the company.

In any event, redundancy is primarily caused by a company’s negative
business results, i.e., a negative economic situation, which is manifested in
existing or anticipated losses, or in a long-term decrease in regular income

12 Kovalevi¢, LJ. (2024). Digitalizacija i automatizacija rada kao predmet kolek-
tivnog pregovaranja, in: Jelena Perovi¢c—Vujaci¢ (ed.), Pravo na pravdu — Izazovi savre-
menog doba. Zbornik radova 37. susreta Kopaonicke Skole prirodnog prava ,,Slobodan
Perovic*, Vol. 11, Belgrade: Kopaonicka skola prirodnog prava ,,Slobodan Perovic¢*, 6-7.

13 Ibid., 6.
ugovora o radu. Glasnik of the Bar Association of Vojvodina, 94(2), 382.

15 JaSarevi¢, S. (2013). Radni odnos — tendencije u praksi i regulativi. Collected Pa-
pers of the Faculty of Law in Novi Sad, 47(3), 244.
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or sales.'® Therefore, the need for collective dismissal can also arise inde-
pendently of the introduction of new technologies, in the event of economic
difficulties in business operations, the overcoming of which requires a reduc-
tion in costs.'” Therefore, collective dismissal can be a prerequisite for
preserving the employer’s business operations; it can be a mechanism for
survival in the market but also a way to retain the remaining employees. In
addition, employee reassignment contributes to protecting the employer’s
business reputation because reassignment prevents employment termination.'®

MEASURES FOR RESOLVING REDUNDANCY

Every country strives to create legal and institutional mechanisms to
protect vulnerable groups and thus ensure social peace and welfare.” In cases
of collective dismissal, the Serbian Labor Law provides a number of meas-
ures for protecting the position of employees, which is endangered in such
circumstances. Protection is reflected in the requirement of real and seri-
ous grounds for declaring redundancy and the lawfulness of the collective
dismissal procedure, with the application of the concept of preserving employ-
ment stability.”® One of the protection mechanisms in such situations is the
involvement of employee representatives in the collective dismissal process.
In cases of redundancy, Serbia recognizes employees’ right to information
and consultation; accordingly, the Labor Law stipulates that the employer,
in cooperation with the representative trade union at the employer and the
National Employment Service (hereinafter: NES), before adopting a program
for resolving redundancy, must take appropriate measures for the reemploy-
ment of redundant employees.?! The Labor Law also stipulates that the trade
union must submit its opinion on the draft program within 15 days from the
day it receives the draft,”? and that the NES must, within 15 days, submit to the

16 Kovadevi¢, LJ. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Univer-
sity of Belgrade, Faculty of Law, Publishing Center, 402—403.

17 Lubarda, B. (2013). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, Publishing Center, 559.

'8 Borghouts—van de Pas, 1., Bosmans, M., Freese, C. (2021). Unemployment pre-
vention: The role of Human Resource Management in job—to—job transitions in the event of
redundancy. European Journal of Social Security, 23(2), 104.

19 Kovacevi¢, T. (2022). Delotvornost domaceg sistema zastite potraZzivanja zapos-
lenih u slucaju stecaja poslodavca. Glasnik of the Bar Association of Vojvodina, 94(2), 349.

2 Lubarda, B. (2013). Op. cit., 559.

21 Art. 154 of the Labor Law.

22 Art. 156, para. 1 of the Labor Law.
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employer a proposal for measures aimed at preventing or at least minimizing
the number of employment terminations, i.e., ensuring retraining, additional
training, self-employment, and other measures for the reemployment of
redundant employees.” Accordingly, the Labor Law takes the position that
termination of employment due to redundancy is only a last resort, which is
taken when none of the prior measures aimed at preserving employment have
succeeded. In this way, the legislator seeks to establish the highest possible
degree of legal protection for employees and their family members, bearing in
mind that, for the majority of employees, the salary they earn working for the
employer is their sole or predominant source of income. However, in order for
the legal regime applicable to collective dismissal to be applied, the following
conditions generally have to be met: the condition regarding the size of the
employer and the dismissal time limits.>* The Serbian Labor Law stipulates
that an employer must adopt a program for resolving redundancy if it deter-
mines that, due to technological, economic, or organizational changes, the
need for the work of a certain number of employees employed for an indefinite
term will cease within 30 days.? Therefore, the Labor Law clearly states that
the program for resolving redundancy can only be applied to employees who
are employed for an indefinite term, which indicates that employees with a
fixed-term contract are not protected in cases of redundancy; this leads to the
conclusion that their legal security in the event of collective dismissal is insuf-
ficient. Following the model of European Union law, the Labor Law specifies
that a program for resolving redundancy is required when there is no longer a
need for the work of at least: 1) 10 employees at an employer who employs
more than 20 and fewer than 100 employees for an indefinite term; 2) 10%
of employees at an employer who employs at least 100 and no more than
300 employees for an indefinite term; 3) 30 employees at an employer who
employs over 300 employees for an indefinite term.?® In addition, the program
must be adopted if the employer determines that there will no longer be a need
for the work of at least 20 employees within 90 days, regardless of the total
number of employees.?’

Furthermore, the Labor Law specifies what the program for resolving
redundancy must contain, stating: 1) the reasons for the cessation of the need
for employees’ work; 2) the total number of employees at the employer; 3) the
number, qualification structure, age, and insurance service record of redundant

2 Art. 156, para. 2 of the Labor Law.

2* Lubarda, B. (2013). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, Publishing Center, 560.

2 Art. 153, para. 1 of the Labor Law.
* Ibid.
27 Art. 153, para. 2 of the Labor Law.
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employees, and their jobs; 4) the criteria for determining redundancy; 5)
employment measures: reassignment to another position, working with another
employer, retraining or additional training, part-time work but not shorter
than half of full-time hours, and other measures; 6) funds for addressing the
socio-economic status of redundant employees; 7) the period within which
employment contracts will be terminated.”® However, the Serbian Labor Law
does not define the meaning of the term “employment measures,” which may
be the cause of potential misunderstanding and possible abuse by employers,
as the stronger party in the employment relationship. These measures can,
in theory, be defined as alternative employment with the same employer or
another employer, which the employer offers to redundant employees where
suitable positions are available, with the aim of avoiding termination due to
technological, economic, or organizational changes that caused the cessation
of the need for employees to do in the jobs for which they have an employment
contract.?? The reason for prescribing these measures is to avoid termination
of employment contracts or at least minimize the number of terminations. In
essence, adopting these measures has a preventive function, that is, it seeks
to prevent terminations through mobility agreements and other new arrange-
ments intended to ensure alternative employment and work engagement.’® At
the same time. the statutory listing of employment measures implies that the
list of these measures is not finally determined under the numerus clausus prin-
ciple; in other words, the number of employment measures is not exhaustively
enumerated, but rather reflects an exempli causa approach, so the legislator
lists only some of the measures that an employer can take, while leaving room
for other measures that can be implemented and adapted to a specific work
environment. Therefore, by prescribing employment measures in this manner,
the legislator takes into account the specificities that may arise among different
employers and different branches of the economy, leaving room to tailor such
measures to each situation in which redundancy occurs. However, the cur-
rent Labor Law does not set the criteria based on which the employer decides
which employment measure to apply to an employee who has been identified
as redundant, because it does not specify in any way whether the employer
has discretionary authority when applying available employment measures
to redundant employees, or whether they are nevertheless obligated to offer
employment measures by applying certain criteria; and if criteria must be

28 Art. 155, para. 1 of the Labor Law.

¥ Lazarevi¢, A. (2019). ,,Radni sporovi u vezi sa kolektivnim otpustanjem zaposlen-
ih i metodi za njihovo reSavanje®, doctoral dissertation (unpublished). Belgrade: University
of Belgrade, Faculty of Law, 280-281.

30 Kovacevi¢, T. (2024). ,Izmene elemenata ugovora o radu®, doctoral dissertation
(unpublished). Belgrade: University of Belgrade, Faculty of Law, 361.
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applied, whether these should be the criteria used in determining redundancy in
jobs where the number of positions is being reduced or whether the employer
can establish some other criteria.’’ The absence of clear criteria on the basis
of which an employer could, without any rules, give preference to certain
employees in order to retain them, leaves too much room for potential abuse,
thereby undermining the legal protection that the legislator seeks to estab-
lish in such cases. When it comes to the criteria for determining redundancy,
employers should take into account the employee’s prior work performance,
thus ensuring that the best employees remain. For example, when two employ-
ees were equally successful in the same job, preference should be given to
the employee in a more difficult financial situation, then to the employee with
more dependent family members, poorer health, longer length of service, or
more children in school. In any event, in order to ensure transparency in the
procedure for resolving redundancy, it is necessary for criteria to be estab-
lished in advance in the employer’s internal regulation, such as a collective
bargaining agreement; when there is none, then in the employment rulebook,
thereby enabling predictability of the outcome of the procedure and increas-
ing the level of security for employees and their families. The Labor Law also
specifies what cannot constitute a criterion for determining redundancy, such
as absence from work due to temporary work incapacity, pregnancy, child-
birth, and (special) childcare leave.?> This provision is important because it
constitutes a form of legal protection against employment termination in cases
of collective dismissal for those persons who find themselves in these life cir-
cumstances, for which reasons these criteria are considered impermissible.
In addition to the economic and psychological dimensions for the terminated
employee, the negative consequences of termination are also reflected on their
family, the economic well-being of their children, and the ability to provide
support to other relatives who depend on them.** The consequences of employ-
ment termination for pregnant women and women on maternity leave are even
greater because, during pregnancy and immediately after childbirth, women
are vulnerable, and it is difficult for them to find employment.**

Furthermore, in practice, the authority to determine the criteria, which
the legislator leaves to the employer, can be used by the employer to estab-
lish “fake” employment measures, and thus actually put the employee in a

31 Lazarevi¢, A. (2019). ,,Radni sporovi u vezi sa kolektivnim otpusStanjem zaposlen-
ih 1 metodi za njihovo resavanje®, doctoral dissertation (unpublished). Belgrade: University
of Belgrade, Faculty of Law, 283.

32 Art. 157 of the Labor Law.

33 Balnozan, K. (2021). Posebna zastita zaposlenih s porodi¢nim duznostima od ot-
kaza ugovora o radu. Glasnik of the Bar Association of Vojvodina, 93(1), 148.

* Ibid.
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worse position than if their employment were terminated due to redundancy,
in the sense that the employee would not be able toreceive severance pay and
unemployment benefits upon dismissal. These gaps in the Law are potential
problems that can be abused to the detriment of the employee. Therefore,
an analysis of the provisions of the Labor Law leads to the conclusion that,
on the one hand, a mechanism for resolving redundancy is provided by pre-
scribing certain concrete measures. On the other hand, the legal framework is
not entirely clear as it does not define employment measures and also gives
employers rather broad powers regarding the types of measures that can be
implemented. In addition, the positive legal solution is fairly restrictive, as
only employees employed for an indefinite term are afforded legal protection
in cases of redundancy.

EMPLOYEE REASSIGNMENT

Employee reassignment introduces changes into the existing work
schedule in order to meet new needs in the organization of work or the work
process, ensure more appropriate use of work equipment, or otherwise advance
the interests of a particular work environment.** The institute of reassignment
can be used in order to adapt to economic conditions when there is a genuine
need, but it can also potentially be used contrary to the purpose for which
it was introduced into labor legislation. For example, the term “impermis-
sible reassignment” is mentioned in literature, and it occurs in situations of
workplace harassment.’® In such cases, reassignment occurs without genuine
justified reasons in the work process and the organization of work and aims to
place the employee in less favorable working conditions, most often in order to
pressure them to initiate employment termination on their own, although such
harassment may also take the form of calculated reassignment of the employee
to a position that is certain to be abolished in the near future.’” For this reason,
in the labor market, the institute of employee reassignment can potentially be
used outside the purpose, objective, and framework of the law.

Reassignment to another position in domestic law is one of the active
employment measures that affirms employment stability.*® In the collective

3 Kovacevi¢, L. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Univer-
sity of Belgrade, Faculty of Law, Publishing Center, 453.

3 Ibid.

37 [bid.

3% Kovacevi¢, T. (2024). ,Izmene elemenata ugovora o radu®, doctoral dissertation
(unpublished). Belgrade: University of Belgrade, Faculty of Law, 360.
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dismissal procedure, the employer must offer suitable alternative employ-
ment to all employees at risk of redundancy if another position is available
or becomes available during this procedure.*” In this regard, the difference
between reassignment as an employment measure and “ordinary” reassign-
ment carried out for various objective or subjective reasons, depending on the
needs of the work process and the organization of work, is that reassignment
as an employment measure constitutes “compulsory” reassignment, which the
employer is obligated to offer to the employee if it is at all possible, since in
some legal systems an employer may terminate an employee for economic rea-
sons only if reassignment to another position was not possible.*’

In this regard, it is necessary to point out a serious flaw in the Labor Law
of the Republic of Serbia, which places employees in an exceptionally unfa-
vorable position by prescribing, as an employment measure, not reassignment
to “another suitable position,” but only to “another position,”™! which gives
rise to different interpretations as to whether the omission of the term “suit-
able” reflects the legislator’s intent or if it is legislative oversight.*> The Labor
Law, in the part relating to employment measures,* does not use the term
“suitable,” and the same is true of the provisions prescribing possible grounds
for offering to an employee an employment contract amendment, associating
the term “suitable” with “ordinary” reassignment, but not with an amendment
for the purpose of reassignment as an employment measure.* This very defini-
tion of employee reassignment as an employment measure calls into question
the entire concept of these measures and the purpose for which they are intro-
duced, thereby supporting the view that the position to which the employee is
reassigned in order to resolve the redundancy may not be suitable. However,
the position of domestic courts is that the absence of the qualifier “suitable”
in the statutory provisions nevertheless constitutes legislative oversight, so an
unsuitable job can constitute a lawful employment measure only with the con-
sent of the redundant employee.*

¥ Kovacevi¢, T. (2024). ,Izmene elemenata ugovora o radu®, doctoral dissertation
(unpublished). Belgrade: University of Belgrade, Faculty of Law, 361.

40 Martinon, A. (2005). Essai sur la stabilité du contrat de travail a durée indétermi-
née. Paris: Dalloz, 48, 119.

41 Art. 155, para. 1, point 5 of the Labor Law.

42 Lazarevi¢, A. (2019). ,,Radni sporovi u vezi sa kolektivnim otpustanjem zaposlen-
ih 1 metodi za njihovo resavanje®, doctoral dissertation (unpublished). Belgrade: University
of Belgrade, Faculty of Law, 287.

4 Art. 155, para. 1, point 5 of the Labor Law.
4 Ibid., Art. 171, para. 1, point 1.

4 Judgments of the Supreme Court of Cassation in cases: Rev2 620/2016 of October
28, 2016; Rev2 618/2016 of January, 31 2018.
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Reassignment to other positions with the employer, as an employment
measure for resolving redundancy, is a consequence of a specific concept of
redundancy adopted in domestic law, according to which redundancy is tied
to the position, rather than to the work environment as a whole.*® Therefore,
an employer who, due to technological, economic, or organizational changes
in the company, has reduced the number of positions, is obligated to deter-
mine all employees in those positions as redundant and to offer available jobs,
according to pre-established criteria, to employees who meet certain condi-
tions.*” It is important that redundant employees transition seamlessly to
new jobs in order to avoid long-term unemployment, which emphasizes the
importance of preventing unemployment as well as the importance of training
and education.*®

REASSIGNING A REDUNDANT EMPLOYEE
TO ANOTHER POSITION

Employee reassignment can have positive aspects, such as more efficient
management of the employees’ work, because the employer can assign employ-
ees to positions that better match their skills and qualifications. Reassignment
can encourage employees’ professional development, and it can serve as an
alternative to dismissal in the event of reorganization. Reassignment can also
have negative aspects because employees must adapt to a new position and new
work tasks, which can reduce work productivity. By their very nature, changed
circumstances must be extraordinary and unforeseeable, so circumstances
whose occurrence the employer could have anticipated in the ordinary course
of events cannot be considered a valid basis for amending an employment con-
tract. In such situations, the employer may offer the employee a change to the
agreed-upon working conditions, i.e., the conclusion of an employment con-
tract amendment. Legitimate grounds are embodied in the employer’s business
and organizational needs and give rise to a legitimate right to amend the agreed-
upon working conditions because otherwise the employer would suffer damage

4 Lubarda, B. (2013). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, Publishing Center, 581.

47 Lazarevi¢, A. (2019). ,,Radni sporovi u vezi sa kolektivnim otpustanjem zaposlen-
ih i metodi za njihovo resavanje, doctoral dissertation (unpublished). Belgrade: University
of Belgrade, Faculty of Law, 286.

* Borghouts—van de Pas, 1., Bosmans, M., Freese, C. (2021). Unemployment pre-
vention: The role of Human Resource Management in job—to—job transitions in the event of
redundancy. European Journal of Social Security, 23(2), 104.
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that would directly affect their market position.*” In this regard, it should be
emphasized that every employment contract has its essential and ancillary ele-
ments. The essential elements include the performance of specific tasks, which
is why it is important that the employment contract clearly states which specific
job the employee will do for the employer. Namely, performing tasks includes
the employer’s right to issue instructions regarding work tasks and duties, and
to supervise the employee’s work. The employee’s most important work obli-
gation is to perform the agreed-upon tasks for the employer, i.e., to make
themselves available to the employer.”® When entering into employment, for
the sake of transparency and predictability of working conditions, the employ-
er’s primary obligation is to provide the employee with one or more written
documents containing information on the essential elements of the employment
contract, i.e., employment relationship.’® The same applies in the case of
amending an employment contract. Namely, when events occur that disrupt the
expectations of the contracting parties regarding regular operation so that the
purpose of the contract can no longer be achieved, it should be amended. Since
an employment contract not only establishes but also governs the employment
relationship, such changed circumstances require amending certain contractual
provisions. However, the circumstances under which an employment contract
may be amended and the procedure for amending it are precisely defined by
legal regulations in a large number of countries, including the Republic of
Serbia, in order to protect the interests of employees, as the weaker party in the
employment relationship, from possible abuse. Amendments to agreed-upon
conditions can relate to two legal circumstances: the first is reassignment to
another suitable position (with the same employer or another employer, with
the option of the same place of work or another place of work), and the second
is amending the agreed-upon conditions regarding how the salary is deter-
mined.> For an employment contract to be amended, the law prescribes certain
conditions, such as a written offer clearly stating what is being amended in the
contract, for what reasons, and a deadline for the employee to respond to the
employer’s offer. One situation involving the amendment of an employment
contract is employee reassignment. The Labor Law of the Republic of Serbia
stipulates that an employment contract may be amended only by mutual con-
sent. In this sense, any unilateral imposition of amendments to the employee’s

4 Kovacevi¢, T. (2024). ,Izmene elemenata ugovora o radu®, doctoral dissertation
(unpublished). Belgrade: University of Belgrade, Faculty of Law, 354.

0 Lubarda, B. (2013). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, Publishing Center, 330.

1 Kovacevié, L. (2021). Zasnivanje radnog odnosa. Belgrade: University of Bel-
grade, Faculty of Law, Publishing Center, 948-949.

52 Kovacevi¢ Peri¢, S. (2015). Aneks ugovora o radu — izmena ugovorenih uslova
rada. Radno i socijalno pravo, 53(7-9), 359.
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working conditions constitutes a breach of the employment contract by the
employer. An exception to this rule exists only in the case of temporary
reassignment, when the employee’s consent is not required, and a unilateral
statement of will by the employer is sufficient. Namely, if a certain task must be
performed without delay, an employee may be temporarily reassigned to other
suitable positions by a written decision, without an offer of an amendment, for a
maximum of 45 working days within a period of 12 months. Therefore, tempo-
rary reassignment requires that there be a specific task that must be completed
urgently and without delay, and, on the other hand, in order to prevent abuse of
this institute, the legislator prescribes a time limit for such reassignment. How-
ever, permanent employee reassignment must be the result of genuine needs of
the work process and the organization of work, and the offer to conclude an
employment contract amendment must contain the grounds that necessitated
such reassignment. It is important to note the position of the Supreme Court of
Cassation regarding the content of the offer, when the offer does not fully and
lawfully include and explain all the elements due to which the employee is
offered reassignment, i.e., specific, reasoned grounds for the offer and reassign-
ment are not stated, given that the employer is obligated to explain which
changes in the work process and the organization of work constitute the grounds
for offering an employment contract amendment, then there is no basis for ter-
mination of the employment contract.’* Namely, employee reassignment must
be the result of genuine needs of the work process and the organization of
work,> and the offer to conclude an employment contract amendment must also
contain those grounds, which constitute a condition for employee reassignment.
In addition, these grounds must be specified by stating facts from which the
needs of the work process and the organization of work arise, and it is neces-
sary to state the facts that justify the reassignment.® Thus, the Supreme Court
of Cassation concludes that when the employer offered the employee the con-
clusion of an employment contract amendment for the purpose of reassignment,
stating that the grounds include a reduced workload and the needs of the work
process and the organization of work, this constitutes a general formulation
without an explanation of those grounds and must be linked to what, in the par-
ticular case, served as the actual grounds for the reassignment.>” Therefore, it is
important to point out that, when delivering an offer for the conclusion of an

33 Art. 172a of the Labor Law.

5% Judgment of the Supreme Court of Cassation, Rev 2 No. 968/2017 of May 25,
2017.

35 Art. 171 of the Labor Law.

56 Judgment of the Supreme Court of Cassation, Rev 2 No. 968/2017 of May, 25
2017.

37 Ibid.
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employment contract amendment, the employer is obligated to explain in detail
what changes in the work process and the organization of work are the grounds
for making this offer (for example, an increased workload in the positions
where the employee is being reassigned and, at the same time, a reduced work-
load in the positions where the employee is currently working; more rational
use of the employee’s work capacity; amendments to the rulebook on the
organization and systematization of jobs; etc.). This serves to prevent abuse of
the employer’s discretionary right to offer the employee amendments to the
agreed-upon working conditions on this basis.®® The employee can either con-
clude the amendment in order to remain employed and then seek a judicial
assessment of its lawfulness or refuse the offer to conclude the amendment.
Acceptance or non-acceptance of the offer and signing the amendment is not a
condition for judicial protection in a dispute seeking annulment of the decision
to terminate the employment contract. The Labor Law has not conditioned or
limited the employee regarding how they can present reasons for the unlawful-
ness of the amendment, regardless of the content of Article 172, paragraph 4 of
the Labor Law, because the purpose of this rule is to strengthen the protection
of the employee, as the weaker contracting party, not to restrict their rights.
Therefore, after accepting the amendment, the employee may seek its annul-
ment by filing a lawsuit and may assert that it is unlawful both in the lawsuit
and throughout the entire civil proceedings seeking annulment of the decision
on terminating the employment contract.

The Labor Law precisely determines the steps that an employer must
take in the event of concluding an employment contract amendment. It pro-
vides that the employer is obligated to provide the employee with a written
notice together with the amendment.”® The written notice must contain: 1)
the grounds for the proposed amendment; 2) the deadline within which the
employee must respond, which cannot be shorter than eight working days; and
3) the legal consequences that may arise from not signing the amendment.*
The written notice delivered to the employee serves as an offer to amend the
employment contract; thus, when the employer provides the employee with an
employment contract amendment without first making an offer to conclude the
employment contract under amended conditions and when it does not contain
the reasons for such a decision, such an amendment is unlawful.®! This raises
the question as to what happens when an employee refuses to accept the offer

% Ministry of Labor, Employment and Social Policy, Opinion No. 011-00—
975/2006-07 of September 6, 2006.

3 Art. 172 of the Labor Law.

 Jbid., Art. 172, para. 1.

¢! Judgment of the Supreme Court of Cassation, Rev 2 1379/2013 of December 18,
2013.
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of an employment contract amendment. There is a statutory presumption that
the employee has refused the offer if they do not sign the amendment within
the period specified by the employer in the written offer, which cannot be
shorter than eight working days.®* If the employee refuses the offer to sign the
amendment, the statutory conditions are met for the employer to terminate the
employment contract. The employee’s refusal to sign the amendment to the
employment contract is considered a justified reason for termination relating
to the employer’s needs.® The employer is obligated to caution the employee
in writing of the legal consequences of refusing to conclude the amendment,
namely, the termination of the employment contract.* In doing so, our leg-
islator establishes the employee’s duty to respond to the employer’s offer
and treats the employee’s silence as non-acceptance, since the law presumes
that the employee has refused the offer if they do not sign it within the pre-
scribed period.®

CONCLUSION

Employee reassignment is an important measure in the field of human
resource management, aimed at ensuring optimal use of the workforce,
increasing productivity, and meeting the needs of employers and employees.
This measure is often applied in situations where there is a need to adapt to
business changes, resolve internal personnel issues, or improve work organi-
zation. Reassignment includes a job change within the same company, which
may result in changes in work tasks, responsibilities, work environment, or
the place of work. Reassignment can be temporary — when an employee is
reassigned for a certain period of time due to exceptional circumstances, and
permanent — when the job change is made without a time limit, as a permanent
amendment of an essential element of the employment contract. In the first
situation, employee reassignment can be carried out without the employee’s
consent, while in the second situation, the employee’s consent is required. As
regards reassignment for the purpose of resolving redundancy, although the
Labor Law of the Republic of Serbia establishes a certain legal framework

62 Art. 172, para. 4 of the Labor Law.

% Ibid., Art. 179, para. 5, point 2.

% Ministry of Labor, Employment and Social Policy, Opinion No. 011-00—
672/2006-02 of October 26, 2006.

% Kovacevi¢, LJ. (2015). Pravne posledice upuéivanja ponude za izmenu elemenata

ugovora o radu, sa posebnim osvrtom na premestaj zaposlenog. Pravo i privreda, 53(4-6),
831.
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for applying this institute, there are still flaws in the statutory solution. The
legislator does not define employment measures and does not specify to which
positions an employee can be reassigned, which can be a source of abuse by
employers. The Labor Law should precisely state that positions offered as an
employment measure must be “suitable,” because the absence of such word-
ing is a source of potential ambiguities and abuse by employers. On the other
hand, if the legislator believes that an employment measure can also include
reassignment to a position requiring lower qualifications than those held
by the employee whose work is no longer needed, then this must be stated
unambiguously, and an employee who refuses such an employment measure
should have the right to severance pay. Another way to improve the position
of employees in cases of collective dismissal is to strengthen the capacity of
the labor inspectorate. The work of the labor inspectorate improves working
conditions and ensures the protection of rights arising from employment.®® The
labor inspectorate is an indispensable mechanism for promoting decent work
and ensuring labor standards in the workplace.®’

It can be concluded that employee reassignment is an effective mech-
anism for dealing with redundancy, but it requires careful planning and
implementation. Employers should ensure transparency of the process,
employee consent, and compliance with legal regulations in order to achieve a
balance between employees’ interests and business objectives. When properly
implemented, this measure can contribute to the stability and growth of the
organization while simultaneously improving employees’ work experience.
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UvoOD

Kad tokom radnog procesa, zbog tehnoloskih, ekonomskih ili organiza-
cionih promena, kod poslodavca prestane potreba za radom odredenog broja
zaposlenih, pojavljuje se problem viska zaposlenih koji je viSedimenziona-
lan, jer osim radnopravne u svom bi¢u sadrzi i ekonomske, socijalne, eticke,
psiholoske i druge komponente.! Na prvom mestu jasno je da se zaposleni i
njihova socijalna prava moraju zastititi, ali je takode potrebno uociti i problem
zaStite poslodavca koji se nalazi u nezavidnoj poziciji i koji zbog navedenih
promena mora pribeci kolektivnom otpustanju i isplati otpremnina. Postavlja
se pitanje da li je valjano domace pozitivno pravno resenje u skladu sa kojim
poslodavci sami (bez ucesca javnih vlasti) snose ceo troSak otpremnina koje
pripadaju zaposlenima prilikom kolektivnog otpustanja. Dodatno, otvara se i
pitanje iz kog budzeta bi eventualni javni fondovi bili finansirani, kao i pita-
nje da li bi bilo opravdano da poslodavci koji koriste neku vrstu podsticaja
koje drzava nudi (na primer, za novonastanjena lica u Republici Srbiji) kori-
ste 1 novac iz javnih fondova prilikom kolektivnog otpustanja zaposlenih i
isplate otpremnina.

Uporednopravno podrazumeva se da se kod poslodavca deSavaju neki
istinski 1 ozbiljni egzogeni Sokovi koji zapravo i zahtevaju operativne promene
u tolikoj razmeri koja podrazumeva promenu organizacije rada pri ¢emu se
odredeni broj zaposlenih proglasava viskom, te se posledi¢no u velikom broju
drzava Cesto zahteva dokaz ekonomskih poteskoc¢a, odnosno tehnoloske pro-
mene.? U vezi sa tim uo¢avamo problem da li sudovi u postupku koji bi se
pokrenuo zbog eventualno nezakonitog otkaza ugovora o radu smeju ceniti
opravdanost i1 celishodnost sprovodenja ekonomskih i organizacionih promena
kod poslodavca. Dakle, poslodavac donosi odredenu poslovnu odluku koja se
ti¢e tehnoloskih, ekonomskih ili organizacionih promena i koja predstavlja reak-
ciju poslodavca na okolnosti koje su nastupile,’ te se posledi¢no namece pitanje
autonomije samog poslodavca da donese predmetnu odluku. Navedeni problem
prepoznat je i od strane Medunarodne organizacije rada (MOR), pa je proble-
matika viska zaposlenih uvedena u Konvenciju MOR broj 158 o prestanku
radnog odnosa na inicijativu poslodavca iz 1982. godine, kao i Preporuku broj
166. Upravo je u navedenoj Konvenciji propisano da poslodavac koji namerava
da otkaze radni odnos radnicima zbog ekonomskih, tehnoloskih, strukturalnih i

! Simonovi¢, D. (2009). Radnopravna citanka. Prva knjiga. Beograd: Sluzbeni gla-
snik, 453.

2 Boeri, T., Garibaldi, P., Moen, E. (2016). Inside Severance Pay. Le Laboratoire
interdisciplinaire d’évaluation des politiques publiques. HAL 1d: hal-03472003, 5.

3 Brkovi¢, R., Urdarevi¢, B. (2020). Radno pravo sa elementima socijalnog prava.
Beograd: Sluzbeni glasnik, 230.
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sliénih promena, mora blagovremeno da pruzi odgovaraju¢e informacije zain-
teresovanim i kompetentnim radni¢kim predstavnicima i da im u kratkom roku
pruzi moguénost za konsultacije o merama koje treba primeniti.*

Svako privredno drustvo zeli da se s vremena na vreme preuredi kako
bi ostvarilo $to bolje poslovne rezultate. U tom smislu restrukturiranje sluzi
povecanju efikasnosti i prilagodavanju novim trziSnim prilikama, tako da
reorganizacija ne mora imati negativnu konotaciju.’ Reorganizacija ukljucuje
razlicite oblike prenosa, transfera (spajanja; preuzimanja) ili podela, ali je ono
moguce 1 uz pribegavanje iskazivanju viskova, odnosno kolektivhom otpusta-
nju, kao i za slu¢aj insolventnosti, odnosno stecaja poslodavca.® Reorganizacija
poslodavca ima svoje ekonomske, kompanijskopravne, finansijskopravne
vidove, koje nije moguée odvojeno posmatrati bez sagledavanja socijalnih
posledica reorganizacije, odnosno potrebe da se zaposlenima pruzi odgovara-
juca zastita od socijalnih posledica reorganizacije.” Dodatno, bitno je istaci da
bi se neopravdanim otkaznim razlogom smatralo da je radnik otpuSten samo
zbog predmetne promene, ve¢ se u obzir uzimaju ekonomski, organizacioni,
tehnicki razlozi koji su uticali na promenu, a kao najrelevantnije i vremenski
momenat, odnosno protek vremena od predmetne promene (uslovljene eko-
nomskim, organizacionim i tehnickim razlozima) do otkaza ugovora o radu.
Pitanje koje se postavilo jeste i pitanje trenutka koji je relevantan za ocenu da
li se privredna drustva koja imaju isto mati¢no drustvo i koja su u proslosti
bili subjekti statusnih promena i dalje smatraju povezanim licima, a u smislu
ostvarivanja prava na otpremninu. Odgovor na predmetno pitanje predstavlja
pravnu prazninu u domacem zakonodavstvu, te ¢e autorka u ovom radu pred-
staviti svoju preporuku reSavanja navedenog problema.

KOLEKTIVNO OTPUSTANJE

Ekonomske i finansijske krize, tehnoloske inovacije, kao i intenzivne
promene u mnogim privrednim granama i delatnostima, uticale su na poste-
penu izgradnju pravila o zastiti zaposlenih za slucaj otkaza iz razloga nastalih
usled ekonomskih teskoca, uvodenja novih tehnologija ili strukturalnih promena

4 Simonovi¢, D. (2009). Radnopravna citanka, Prva knjiga. Beograd: Sluzbeni gla-
snik, 453.

5 Kovacevi¢, T. (2023), Zastita individualnih i kolektivnih prava zaposlenih u sluca-
ju promene poslodavca Glasnik Advokatske komore Vojvodine, 3/2023, 874.

¢ Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Beograd: Univerzitet u Beogradu Pravni fakultet, 555.

7 Blanpain, R., Engels, C. (1998), European Labour Law. Boston: Kluwer Law In-
ternational, 330.
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koje uticu na smanjenje obima odredenih poslova ili na prestanak potrebe za
njihovim obavljanjem.® Kolektivno otpustanje predstavlja jedno od posebno
delikatnih radnopravnih pitanja, izmedu ostalog i zbog problema s kojima se
savremene drzave susrecu, u pogledu uskladivanja zaposlenosti s razvojnim
potrebama privrede i drustva. To narocito vredi za Republiku Srbiju, gde proces
privatizacije, nazalost, nije bio usaglasen sa svim drugim reformskim proce-
sima, a §to je imalo za posledicu i nemali broj kolektivnih otpustanja. U tom
smislu, pravila o kolektivnom otpustanju treba da doprinesu ostvarivanju troja-
kih ciljeva. Prvi se odnosi na potrebu posebne zastite zaposlenih zbog ozbiljnih
posledica sa kojima se suocavaju u sluc¢aju otpustanja, drugi cilj se vezuje za
stvaranje uslova za delotvorno ostvarivanje prava zaposlenih na informisanje i
konsultovanje (a, u cilju sprecavanja ili smanjenja obima otpustanja, odnosno
ublazavanja njegovih negativnih posledica), dok se tre¢i cilj ti¢e opSteg interesa
da se spreci nezaposlenost i obezbedi dobro funkcionisanje trziSta rada, cemu
doprinosi i obaveza obaveStavanja organa ili tela (sluzbe za zaposljavanje,
inspekcije rada, ministarstva nadleznog za poslove rada).” Do prestanka potrebe
poslodavca za radom zaposlenih moze doéi, najpre, zbog nastojanja poslodavca
da ocuva kontinuitet poslovanja i da, u krajnjem slucaju, izbegne stecaj, a,
zatim, i zbog njegovog nastojanja da o¢uva konkurentski polozaj na trzistu.!® U
situaciji kolektivnog otpustanja otkaz ugovora o radu trebalo bi da nastupi kao
ultima ratio, odnosno otkaz ugovora o radu predstavlja krajnje sredstvo kome
bi poslodavac trebalo da pribegne u slucaju ekonomskih, organizacionih ili teh-
noloskih promena. Otkaz ugovora o radu se, dakle, pojavljuje kao ,,posledn;ji
lek* za teskoce sa kojima se preduzece suocilo, zbog ¢ega mu se i moze pribeéi
tek posto su bezuspesno iscrpljene sve druge mere, poput onih strateskih ili
ekonomskih (npr. prodaja materijala ili jedne ili viSe nepokretnosti), ili mera
zaposljavanja, narocito, premestaja zaposlenog ili njegovog osposobljavanja za
rad na drugom poslu, zbog ¢ega neki autori zakljucuju da'' , kolektivno otpu-
Stanje nije, u stvari odluka o otkazu, ve¢ pre izjava volje da ¢e se u buduc¢nosti
mozda pribeéi otkazu“.!> U prilog navedenom govore i kasnije obja$njene mere
za zaposljavanje koje predstavljaju svojevrsnu alternativu otkazu ugovora o
radu, odnosno nacin da zaposleni, i pored ozbiljnih promena koje trpi posloda-
vac, ostane u radnom odnosu.

8 Kovacevi¢, L]. (2016). Valjani razlozi za otkaz ugovora o radu. Beograd: Univer-
zitet u Beogradu Pravni fakultet, 399.
? Ibid., 414.

10 Jovanovi¢, P. (2009). Pitanje viska zaposlenih u medunarodnom i nagem pravu.
Zbornik radova Pravnog fakulteta u Novom Sadu, 3/2009, 48.

' Kovacevi¢, LI. (2016). Op. cit., 415.

12 Desdentado Bonete, A. (2015). Marked by invalidations. The consultation peri-
od in collective redundancies. Spanish Labour law and Employment Relations Journal, 4
(1-2/2015), 15.
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Domace zakonodavstvo kao jedan od otkaznih razloga propisuje situaciju
da zaposlenom moze da prestane radni odnos ako za to postoji opravdan razlog
koji se odnosi na potrebe poslodavca i to ako usled tehnoloskih, ekonomskih
ili organizacionih promena prestane potreba za obavljanjem odredenog posla
ili dode do smanjenja obima posla.'* Uocavamo da se citirana zakonska norma
sastoji od nekoliko komponenata, odnosno da bi po ovom osnovu zaposlenom
mogao prestati radni odnos, potreban je na prvom mestu opravdan razlog koji
se odnosi na promene kod poslodavca, a na drugom mestu moguce je da se
odredena pozicija usled predmetne promene u potpunosti ,,ugasi“ ili da dovede
do smanjenja broja izvrSilaca na konkretnom radnom mestu. lako ovaj otka-
zni razlog zakonodavac svrstava u isti ¢lan s otkazom od strane poslodavca
usled razloga koji se mogu upisati u krivicu zaposlenom, iz navedene zakon-
ske definicije uocavamo da u ovom slucaju otkaz radnog odnosa nije skrivio
zaposleni (ne ti¢e se sposobnosti, niti ponasanja zaposlenog), ve¢ je iskljucivo
re¢ o otkazu ugovora o radu usled smanjenja potreba poslodavca. Upravo iz
razloga $to se ovaj otkazni razlog pripisuje poslodavcu, otpusteni zaposleni
stie prava po osnovu osiguranja za slucaj nezaposlenosti, kao i druga prava
— tzv. otpremninu, ali i prednost pri zaposljavanju kod istog poslodavca ako
on u kra¢em roku po otpustanju pribegava zaposljavanju na istim poslovima.'*
Navedena situacija se u domacoj radnoj legislativi ranije nazivala ,,tehnoloski
viSak®, dok je vaze¢i pozitivnopravni propisi prepoznaju pod nazivom ,,viSak
zaposlenih“. U odnosu na ,,tehnoloski visak*, sam termin ,,viSak zaposlenih*
predstavlja §iri pojam, jer osim tehnoloskih razloga, zaposleni mogu postati
visak i zbog ekonomskih ili organizacionih promena.'* Dakle, pod viskom
zaposlenih podrazumeva se ekonomska i pravna situacija koja nastaje kao
posledica promena u tehnoloskoj, ekonomskoj, strukturnoj, organizacionoj
(operacionalnoj) poziciji kod poslodavca, pri ¢emu razlozi nastanka viska
zaposlenih nisu u vezi sa profesionalnim sposobnostima ili kvalitetom izvrsa-
vanja rada zaposlenog.'

Kada je re¢ o postupku resavanja viska zaposlenih, domaci ZR posta-
vlja odredene kriterijume u zavisnosti od toga kakav je odnos ukupnog broja
zaposlenih kod poslodavca i broja zaposlenih koje poslodavac namerava da
proglasi viskom. U zavisnosti od kumulativno ispunjenih uslova, postoji
obaveza poslodavca da pre nego Sto odredeni broj zaposlenih proglasi viSkom

13 Zakon o radu, Sluzbeni glasnik RS, 24/2005, 61/2005, 54/2009, 32/2013, 75/2014,
13/2017. — odluka US, 113/2017. 1 95/2018. — autenti¢no tumacenje — ZR, ¢€l. 179, st. 5, t. 1.

14 Ibid., 230-231.

15 Simonovi¢, D. (2009). Radnopravna citanka, Prva knjiga. Beograd: Sluzbeni gla-
snik, 453.

16 Salamon, M. (1987). Industrial Relations: Theory and Practice. Harlow: Prentice
Hall International, 534.
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donese program reSavanja viska zaposlenih.!” Sam postupak donosenja, kao
i struktura i obimnost programa re$avanja viska zaposlenih'® predstavljaju
dodatni teret za poslodavca zbog ¢ega poslodavci Cesto umesto kolektivnog
otpustanja pribegavaju merama za zaposljavanje. Na ovom mestu, istiCem da
obaveza isplate otpremnine na strani poslodavca postoji i u slucaju da jednog
zaposlenog proglasi viskom, kao i1 u situaciji kada poslodavac pribegava
kolektivnom otpustanju.

U situaciji kada je zaposleni proglasen viskom i kada je ostvario svoje
pravo na otpremninu, ipak postoji zakonsko ogranicenje ponovnog zapo-
Sljavanja na istim radnim mestima kod poslodavca. U skladu sa domacim
radnopravnim zakonodavstvom ovaj period traje tri meseca. U slucaju kada
nastane potreba za obavljanjem istih poslova, prednost pri novom zaposlja-
vanju ima zaposleni kome je prestao radni odnos. Razlozi pravi¢nosti, kao i
suzbijanja mogucih zloupotreba od strane poslodavca pri kolektivnom otpu-
Stanju, predstavljaju osnovne razloge iz kojih se upravo i priznaje pravo

17ZR, ¢l. 153: Poslodavac je duZan da donese program reSavanja viska zaposlenih (u
daljem tekstu: program), ako utvrdi da ¢e zbog tehnoloskih, ekonomskih ili organizacionih
promena u okviru perioda od 30 dana do¢i do prestanka potrebe za radom zaposlenih na
neodredeno vreme, i to za najmanje:

1) deset zaposlenih kod poslodavca koji ima u radnom odnosu vise od 20, a manje
od 100 zaposlenih na neodredeno vreme;

2) 10 % zaposlenih kod poslodavca koji ima u radnom odnosu najmanje 100, a naj-
vise 300 zaposlenih na neodredeno vreme;

3) 30 zaposlenih kod poslodavca koji ima u radnom odnosu preko 300 zaposlenih
na neodredeno vreme.

Program je duzan da donese i poslodavac koji utvrdi da ¢e doc¢i do prestanka potre-
be za radom najmanje 20 zaposlenih u okviru perioda od 90 dana, iz razloga navedenih u
stavu 1. ovog ¢lana, bez obzira na ukupan broj zaposlenih kod poslodavca.

18 ZR, €l. 155: Program narocito sadrzi:

1) razloge prestanka potrebe za radom zaposlenih;

2) ukupan broj zaposlenih kod poslodavca;

3) broj, kvalifikacionu strukturu, godine starosti i staz osiguranja zaposlenih koji su
visak i poslove koje obavljaju;

4) kriterijume za utvrdivanje viska zaposlenih;

5) mere za zaposljavanje: premestaj na druge poslove, rad kod drugog poslodavca,
prekvalifikacija ili dokvalifikacija, nepuno radno vreme ali ne krace od polovine punog
radnog vremena i druge mere;

6) sredstva za reSavanje socijalno-ekonomskog polozaja viska zaposlenih;

7) rok u kome ¢e biti otkazan ugovor o radu.

Poslodavac je duzan da predlog programa dostavi sindikatu iz ¢l. 154. ovog zakona
i republickoj organizaciji nadleznoj za zaposljavanje, najkasnije osam dana od dana utvrdi-
vanja predloga programa, radi davanja misljenja.

Program u ime i za racun poslodavca donosi nadlezni organ kod poslodavca, odno-
sno lice utvrdeno zakonom ili opStim aktom poslodavca.
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prioritetnog zaposljavanja na odgovaraju¢em radnom mestu, ukoliko ovaj pri-
begava ponovnom zaposljavanju na istim radnim mestima.'’

Naposletku, uzimajuéi u obzir da sudska praksa nije konzistentna u
pogledu pitanja da li sud u radnom sporu moze da ceni celishodnost i opravda-
nost sprovodenja organizacionih i ekonomskih promena, domaci zakonodavac
bi trebalo da iznade de lege ferenda resenje kojim bi predmetna nedoumica
bila reSena i koje bi i$lo u pravcu da sudovi ne smeju davati ocenu celishod-
nosti i opravdanosti sprovodenja ekonomskih, organizacionih i tehnoloskih
promena kod poslodavca i dovoditi u pitanje poslovnu odluku preduzeca
kojom su predmetne promene utvrdene i obrazlozene. Primera radi, ukoliko
kod poslodavca dode do gasenja projekta na kome je radilo 100 zaposlenih
zbog otkazivanja ugovora o poslovnoj saradnji od strane klijenta (ekonomska
promena), a poslodavac donese poslovnu odluku da pribegne kolektivnom
otpustanju, sudovi ne bi smeli da zadiru u opravdanost takve poslovne odluke,
zato §to predmetno postupanje potpada pod autonomno delovanje poslodavca.
Ipak, domaca sudska praksa nije ujednacena u pogledu pitanja da li sud u
radnom sporu moze da ceni celishodnost i opravdanost sprovodenja organi-
zacionih i ekonomskih promena. Dok su sa jedne strane sudovi na stanovistu
da navedeno spada u autonomnu i samostalnu oblast delovanja preduzec¢a,? sa
druge strane postoje presude u kojima sud neopravdano zadire u autonomne
odluke poslodavca.?!

19 ZR, ¢l. 155, 236.

20 Suprotno zalbenim navodima tuZzioca prvostepeni sud pravilno nalazi da spro-
vodenje organizacionih i ekonomskih promena spada u autonomnu i samostalnu oblast de-
lovanja preduzeca, pa parni¢ni sud ne moze da ceni njihovu celishodnost i opravdanost u
radnom sporu, te se iz tog razloga ne mogu prihvatiti navodi zalbe da nije bilo uslova za
ukidanje radnog mesta i davanje otkaza ugovora o radu tuziocu iz navedenih razloga i da
postojanje istih tuzeni nije dokazao. Tuzeni je, dakle, nalaze¢i da mu je ekonomski celi-
shodnije da poslove koje je obavljao tuzilac obavlja preko specijalizovane usluzne agencije
za obavljanje ove vrste poslova, §to sud jedino nije ovlaséen da ceni u ovom postupku, iz-
vrsio organizacione promene kojima je ukinuo radno mesto na kojem je tuzilac radio, te je
tuzeni prelaskom na usluzni sistem obavljanja poslova radnog mesta koje je tuzilac do tada
obavljao, mogao ukinuti radno mesto tuzioca i otkazati tuziocu ugovor o radu po ovom
osnovu.“ Presuda Apelacionog suda u Novom Sadu, Gz 1667/13. od 10. 2. 2013. godine.

21 Pravilan je zakljucak prvostepenog suda da je teska finansijska situacija tuzenog
obustavljanjem subvencija (...) kao osnivaca i nastali gubitak u poslovanju razlog za oprav-
danost preduzetih mera racionalizacije kod tuzenog i osnov za donoSenje odgovarajuceg
akta o sistematizaciji koji je u konkretnom slu¢aju u odnosu na tuzilju primenjen nakon
stupanja na snagu i njegovog objavljivanja. Presuda Apelacionog suda u Novom Sadu, Gz
88/14. od 30. 1. 2014. godine.
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POJAM OTPREMNINE

U domacem radnopravnom zakonodavstvu pravo zaposlenih na otprem-
ninu priznato je prilikom odlaska zaposlenog u penziju,? prilikom proglasava-
nja zaposlenog viskom, kao i za slu¢aj stecaja* kao otkaznog razloga. U ovom
radu autorka nece detaljnije obrazlagati pitanje otpremnine prilikom odlaska
zaposlenog u penziju, kao ni pitanje otpremnine koja se isplacuje za slucaj
stecaja kao otkaznog razloga, ve¢ ¢e akcenat biti stavljen na pravo zaposlenih
na otpremninu prilikom kolektivnog otpustanja.

Otpremnina kao pravo zaposlenih prilikom kolektivnog otpustanja
predstavlja poslednji stepenik u nizu, odnosno isplacuje se u situaciji kada poslo-
davac i pored zakonom propisanih mera nije uspeo zaposlenog da ,,sacuva“ od
prestanka radnog odnosa. Kao takvu mozemo je definisati na razli¢ite nacine,
ali za koju god definiciju da se opredelimo neminovno je da otpremnina pred-
stavlja novc€ani iznos koji sleduje zaposlenima zbog otkaza ugovora o radu koji
im se ne moze pripisati u krivicu. Dodatno, mozemo navesti da otpremnina
predstavlja odredeni novc¢ani iznos koji poslodavac isplacuje zaposlenom pored
svih zaostalih zarada i primanja zaposlenog u slucaju prestanka radnog odnosa
prvenstveno iz razloga koji su van kontrole zaposlenog.>* Takode, mozemo reci
da je otpremnina jedan od zakonom utvrdenih oblika pravne zastite zaposle-
nih u sluéaju prestanka radnog odnosa koje se zaposleni ne moze odre¢i.>® U
tom smislu, pravo na otpremninu nema pravnu prirodu zarade, ve¢ predstavlja
jednokratnu naknadu zbog gubitka zaposlenja bez krivice zaposlenog.?® Pravo
na otpremninu zaposlenih koji su proglaseni viskom moglo bi se posmatrati
kao odredena vrsta kompenzacije zbog neskrivljenog otkaza koji se upuéuje
zaposlenom. U tom smislu zaposleni se na neki nacin obesStecuje zato $to je
izgubio posao iz razloga koji su potpuno odvojivi od njegovog radnog ucinka
i radne discipline. Uporednopravno posmatrano, evropski zakonodavci prepo-
znaju potrebu da se zaposlenom kome prestaje radni odnos nakon postupka

2 7R, ¢l. 119, st. 1, t. 1: Poslodavac je duzan da isplati, u skladu sa opstim aktom
zaposlenom otpremninu pri odlasku u penziju, najmanje u visini dve prose¢ne zarade. Au-
torka smatra da tumacenjem navedene norme dolazimo do zakljucka da je zakonodavac
imao jasnu intenciju da propise isklju¢ivo minimalni iznos otpremnine prilikom odlaska u
penziju, dok je, razume se, opstim aktom moguce propisati 1 visi iznos otpremnine.

B 7R, ¢l. 125, st. 1, t. 3: Zaposleni ima pravo na isplatu: otpremnine zbog odlaska u
penziju u kalendarskoj godini u kojoj je otvoren stecajni postupak, ako je pravo na penziju
ostvario pre otvaranja ste¢ajnog postupka.

24 Wan Kim, T. (2014). Decent Termination: A Moral Case for Severance Pay. Car-
negie Mellon University, 2/2014, 204.

2 Presuda Vrhovnog kasacionog suda, Rev2. 1012/21. od 13. 5. 2021. godine.

26 Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Beograd: Pravni fakultet Univerziteta u Beogradu, 591.
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reorganizacije poslodavca isplati odredeni iznos novcane naknade, kao svoje-
vrsne kompenzacije koja ¢e zaposlenom omoguéiti da u odredenom vremenu
nakon prestanka zaposlenja, a do pronalaska novog, dostojanstveno zivi. Sa
istorijskog aspekta na ovom mestu mozemo ukazati na postojanje Zakona
o viskovima zaposlenih iz 1965. godine Ujedinjenog Kraljevstva i Zakona
o otpremninama iz Irske iz 1967. godine u skladu sa kojima su zaposlenima
koji su proglaSeni viskom pripadale otpremnine, ali poslodavac nije bio duzan
da obrazlozi odluku kojom zaposlene proglasava viskom.?” Ovakvo, mozemo
re¢i nedopustivo postupanje promenjeno je Konsolidovanim zakonom o zastiti
zaposlenja koji je u Ujedinjenom Kraljevstvu stupio na snagu 1978. godine.

MERE ZA ZAPOSLJAVANJE
— ALTERNATIVA OTPUSTANJU I ISPLATI OTPREMNINE

Mere koje vode o¢uvanju zaposlenja u skladu sa ZR jesu: pravo na pre-
mestaj na druge poslove, pravo na preuzimanje na rad kod drugog poslodavca,
pravo na dokvalifikaciju ili prekvalifikaciju, pravo na nepuno radno vreme, ne
krace od polovine punog radnog vremena i druge mere.?

Vaze¢i ZR kao prvu od mera (odnosno kao prvo pravo zaposlenog koji
je proglasen viskom, a obavezu poslodavca) navodi upravo premestaj na druge
poslove, odnosno na ono radno mesto koje odgovara stru¢noj spremi zaposle-
nog koji je proglasen viskom, a koja je utvrdena pravilnikom o organizaciji i
sistematizaciji radnih mesta. Pri tome, vazno je naglasiti da je premesStaj na
druge poslove moguée ugovoriti kao poslove sa punim radnim vremenom,
ali 1 poslove sa nepunim radnim vremenom, ali ne kra¢im od polovine punog
radnog vremena. U datoj situaciji zaposleni je u moguénosti da zasnuje i drugi
radni odnos sa nepunim radnim vremenom i na taj nacin ostvari puno radno
vreme kod dva razlicita poslodavca. Za razliku od domaceg zakonodavstva,
u britanskom pravu postoji pravilo da ukoliko zaposleni odbije ponudu poslo-
davca da bude rasporeden na druge odgovarajuée poslove, zaposleni zadrzava
pravo na otpremninu po osnovu otkaza iz ekonomskih razloga (viSak zapo-
slenih; Dutton v. Hawker Siddeley Aviation Ltd.). Valjalo bi spomenuti i to da
je praksa nemackih ve¢ih kompanija da zaposlenog koji je proglasen viskom
premestaju na rad u drugu diviziju istog poslodavca, a sve u cilju kako bi
zaposleni bio zasti¢en od otkaza i ostao u radnom odnosu.?

?”Malo, M. (2001). European Labour Law and Severance Pay Determination in Col-
lective Redundancies. European Journal of Law and Economics, 1/2001, 75.
B ZR, €l 155, st. 1, t. 5.

2 Jahn, E. (2009). Do firms obey the law when they fire workers? — Social criteria
and severance payments in Germany. International Journal of Manpower, 7/2009, 8.
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Slede¢a mera koju ZR propisuje jeste preuzimanje, odnosno upuéivanje
na rad kod drugog poslodavca i ova pravna ustanova prozeta je nacelom tripar-
tizma, jer do preuzimanja/upucivanja dolazi na osnovu sporazuma — ugovora
o preuzimanju/upuéivanju koji zakljucuju poslodavac kod koga se iskazuje
,,visak® i poslodavac kod koga se javlja ,,manjak* zaposlenih, uz posredovanje
javne sluzbe za zaposljavanje.*

Dokvalifikaciju i prekvalifikaciju kao mere zaStite od otkaza radnog
odnosa razlikujemo po tome $to je dokvalifikacija sticanje viSeg stepena
struéne spreme u okviru iste struke, dok je prekvalifikacija osposobljavanje
za rad u drugoj struci.’' U zemljama razvijene trziSne privrede se, u cilju izbe-
gavanja ili smanjivanja broja zaposlenih kojima preti kolektivno otpustanje,
zakonski uvode novi tipovi ugovora — ugovori o konverziji, odnosno o dodat-
nom profesionalnom obrazovanju, za Ciju realizaciju se sredstva obezbeduju
od strane posebnih fondova — npr. iz Nacionalnog fonda za zaposljavanje u
Francuskoj.’?> Ranije vaZze¢e radnopravno zakonodavstvo je pravo na stru¢no
osposobljavanje, odnosno dokvalifikaciju i prekvalifikaciju pruzalo grupama
zaposlenih u zavisnosti od godina zivota i pola, dok trenutno vazeé¢i ZR ne
diskriminiSe zaposlene po navedenim osnovama, ve¢ meru stru¢nog osposo-
bljavanja omogucava svim zaposlenim bez podele na razli¢ite kategorije, koje
reSenje smatramo ispravnim.

Ranije je jugoslovensko radno zakonodavstvo kao jednu od mogucih
mera predvidalo i dokup staza za zaposlenog za ¢ijim radom je prestala potreba,
pod uslovom da mu je nedostajalo do pet godina staza osiguranja za sticanje
prava na starosnu penziju. Dokup staza omogucava zaposlenima koji ulaze u
kategoriju starijih radnika, a koji jo$ nisu ispunili uslove u pogledu staza osi-
guranja, da steknu pravo na penziju. Vaze¢i ZR ovakvu mogucénost vise ne
predvida, iako bi de lege ferenda zakonsko reSenje trebalo da ide u pravcu
da se poslodavcu onemoguci da viskom proglasi zaposlenog kome nedostaje
pet ili manje godina staza osiguranja za sticanje prava na starosnu penziju.
Ovakvim zakonskim reSenjem bile bi zasticene one ugrozene starije kategorije
zaposlenih koje bi nakon proglasenja viskom bile u veoma nepovoljnom polo-
zaju, odnosno njihove moguénosti za novo zaposlenje bile bi veoma male. U
italijanskom pravu ,,rana penzija“ je u ranijem periodu bila veoma popularna i
favorizovana, ali se u novije vreme progresivno ogranic¢ava.*

30 Lubarda, B. (2018). Uvod u radno pravo. Beograd: Pravni fakultet Univerziteta u
Beogradu, 226.

31 Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Beograd: Pravni fakultet Univerziteta u Beogradu, 589.

32 Camerlynck, G., Lyon-Caen, H., Pelissier, G. (1986). Droit du travail. Pariz: Dal-
loz, 136-140.

3 Treu, T. (2014). Labour Law in Italy. Wolters Kluwer Law and Business, 125.
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Pored navedenih mera, u uporednom radnom pravu izdvaja se i mera
za zaposlene za ¢ijim je radom prestala potreba — privremeno odsustvo sa
rada uz naknadu S$to je u interesu zaposlenog, ali i poslodavca, buduéi da se
srazmeran deo naknade obezbeduje iz posebnih fondova.’* Ovakvo zakonsko
reSenje prepoznaju japansko, britansko, $vedsko, nemacko, americko pravo,*
pa uzimajuéi u obzir veliki broj svetskih drzava u kojima se navedeno resenje
pokazalo kao pravno valjano, navedena mera bi mogla predstavljati de lege
ferenda 1 domaceg zakonodavstva.

Autorka smatra da je domace radno zakonodavstvo poprilicno Sturo
kada je re¢ o merama za zaposljavanje. Zakonodavac bi trebalo da bude kre-
ativniji 1 da propiSe veci broj razli¢itih moguénosti za zaposlene za ¢ijim je
radom prestala potreba. U uporednom pravu, pored navedenog, predvida se
i: zadrzavanje prava na uceS¢e u dobiti preduzeca za odredeni period posle
(kolektivnog) otpustanja; zadrzavanje prava na poklone (bonuse) za bozi¢ne
praznike; pravo na naknadu putnih i selidbenih troskova po otkazu; zadrzava-
nje odredenih olakSica vezanih za zakup stanova u vlasniStvu poslodavca (npr.
u nemackom autonomnom radnom pravu).>®

PRAVO NA OTPREMNINU KAO ULTIMA RATIO

Kada nijedna od navedenih mera nije moguca, zaposlenom koji je
proglasen viskom prestaje radni odnos, te mu sleduje pravo na otpremninu.
Zakonom se utvrduje minimalan iznos nov¢ane kompenzacije — otpremnine,
¢ija visina po pravilu zavisi od dva osnovna merila: staza provedenog kod istog
poslodavca i iznosa ostvarene zarade,”” dok se kolektivnim ugovorom o radu,
shodno nacelu in favorem laboratoris moze utvrditi i vi$i iznos otpremnine.*®
Da bi poslodavac u pregovorima mogao da prihvati veci iznos otpremnine,
odnosno da to ne bi imalo efekat ,,bumeranga“ po konkurentnost poslodavca
uprkos smanjenju troskova usled kolektivnog otpustanja, u uporednom pravu

3 Hanami, T. A. (1984). Labour Law and Industrial Relations in Japan. Deventer:
Kluwer Law and Taxation Publishers, 91.

35 Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Beograd: Pravni fakultet Univerziteta u Beogradu, 593.

3¢ Weiss, M. (1987). Labour Law and Industrial Relations in the Federal Republic
of Germany. Kluwer Law and Taxation Publishers, 69—-70.

37 Camerlynck, G., Lyon-Caen, H., Pelissier, G. (1986). Droit du travail. Pariz: Dal-
loz, 364.

3 Lubarda, B. (2020). Op. cit., 585.
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se predvida formiranje posebnih fondova,* ¢iji je cilj upravo pomo¢ poslodav-
cima prilikom isplate otpremnine za slucaj viskova zaposlenih.

Znacaj prava na otpremninu za slucaj prestanka radnog odnosa na inici-
jativu poslodavca prepoznat je i na medunarodnom nivou i to od strane MOR.
U tom smislu propisano je da radnik kome je radni odnos prestao ima pravo,
u skladu s nacionalnim zakonodavstvom i praksom, na otpremninu ili na neku
drugu sliénu naknadu ¢iji ¢e iznos zavisiti, pored ostalog, od duZine radnog
staza i visine plate, i isplac¢ivace je neposredno poslodavac ili ¢e se isplacivati
iz fonda koji je osnovan doprinosima poslodavaca.*

Naime, u skladu sa ZR, visina otpremnine utvrduje se op$tim aktom?*!
ili ugovorom o radu, s tim §to ne mozZe biti niza od zbira tre¢ine zarade zapo-
slenog za svaku navrSenu godinu rada u radnom odnosu kod poslodavca kod
koga ostvaruje pravo na otpremninu.** Dakle, iz citirane zakonske norme proi-
zilazi da poslodavac nije slobodan prilikom utvrdivanja visine otpremnine, ve¢
je vezan zakonskim minimumom koji mora da postuje, dok je naravno moguce
propisati i visi iznos otpremnine od minimuma propisanog zakonom. Dodatno,
domaci zakonodavac je propisao da se zaradom smatra prosecna mesecna
zarada zaposlenog ispladena za poslednja tri meseca koja prethode mesecu
u kojem se ispla¢uje otpremnina,* dok u francuskom pravu vazi pravilo da
se za osnovicu koristi prosecna zarada za prethodnih 12 meseci zaposlenja
ili za poslednja tri meseca zaposlenja u skladu s onim §to je povoljnije za
zaposlenog.*

Ovako definisano pravo na otpremninu otvara pitanje da li je intencija
zakonodavca bila da se zarada, a u smislu prava na otpremninu, posmatra u
bruto ili neto iznosu. Ukoliko je opStim aktom* utvrdeno da se osnovica za
obracun otpremnine izracunava na osnovu bruto zarade onda je poslodavac u
obavezi da se toga pridrzava i da prilikom obracuna otpremnine kao osnovicu
uzima bruto zaradu,* dok u ostalim sluCajevima vazi pravilo o neto iznosu

3 Wedderburn, L. (1986). The Worker and the Law. London: Penguin Books, 220—
221, 398-401.
40 Zakon o ratifikaciji Konvencije Medunarodne organizacije rada br. 158 o prestan-

ku radnog odnosa na inicijativu poslodavca, Sluzbeni list SFRJ — Medunarodni ugovori,
br. 4/84.17/91, ¢l. 12.

4 Pod opstim aktom, u smislu navedene odredbe i drugih odredaba Zakona o radu,
podrazumeva se kolektivni ugovor, sporazum poslodavca i sindikata, odnosno poslodavca i
zaposlenih 1/ili pravilnik o radu.

2 7R, €l. 158, st. 2.

$ZR, €l. 159.

4 Laborde, J., Rojot, J. (2011). Labour Law in France. Wolters Kluwer, 168.

4 Pod opstim aktom podrazumeva se kolektivni ugovor, sporazum poslodavca i sin-
dikata, odnosno poslodavca i zaposlenih i/ili pravilnik o radu.

4 Presuda Vrhovnog kasacionog suda, Rev 2 940/15. od 10. 6. 2015. godine.
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zarade. Kako bi se izbegla pravna praznina, de lege ferenda zakonsko reSenje
trebalo bi eksplicitno da propise da li se zarada prilikom ostvarivanja prava
na otpremninu obracunava u bruto ili neto iznosu. Na ovom mestu bitno je
ukazati da isplata otpremnine u manjem iznosu od onog koji treba da pripadne
zaposlenom ne ¢ini reSenje o otkazu ugovora o radu nezakonitim, ve¢ u poseb-
nom postupku zaposleni moze zahtevati isplatu razlike do iznosa koji smatra
da mu pripada.?’

Poslodavac je duzan da otpremninu isplati pre otkaza ugovora o
radu.*® Ipak,

,»-..reSenje o prestanku radnog odnosa nece biti nistavo ako je isplata izvr-
Sena posle datuma oznacenog kao momenat prestanka radnog odnosa i to:
zbog greSke u obracunu zarade; ako je isplata izvrSena kasnije kao rezultat
sporazuma izmedu poslodavca i zaposlenog; ako je zaposleni primio otprem-
ninu pre podnete tuzbe za poniStaj reSenja o prestanku radnog odnosa samo
iz ovih razloga.“

Za utvrdivanje otpremnine ra¢una se i vreme provedeno u radnom
odnosu kod poslodavca prethodnika u slucaju statusne promene i promene
poslodavca, kao i kod lica povezanih sa poslodavcem, u skladu sa zakonom,*
dok se promena vlasnistva nad kapitalom ne smatra promenom poslodavca u
smislu ostvarivanja prava na otpremninu.>! Dodatno, ZR na ovom mestu §titi i
poslodavce i propisuje da se kolektivnim ugovorom, pravilnikom o radu, kao
i ugovorom o radu ne moze utvrditi duzi period za isplatu otpremnine od peri-
oda utvrdenog odredbama tog zakona,” a propisuje takode i da zaposleni ne
moze da ostvari pravo na otpremninu za isti period za koji mu je ve¢ isplacena
otpremnina kod istog ili drugog poslodavca.*

U pogledu citirane zakonske norme logi¢no se nameée pitanje trenutka
koji je relevantan za ocenu da li su dva lica povezana lica u smislu Zakona o
privrednim drustvima,® a u vezi s ostvarivanjem prava na otpremninu. Pri-
mera radi, uzmimo da postoje privredna drustva X 1 Y, koja imaju isto mati¢no
drustvo. Ukoliko dode do statusne promene pripajanja, tako da se drustvo X
pripoji drustvu Y, i tom prilikom drustvo X prestane da postoji, a svi ¢lanovi i

47 Presuda Vrhovnog kasacionog suda, Rev. 2 1412/2014. od 28. 1. 2015. godine.

®ZR, ¢l. 158, st. 1.

4 Pravno shvatanje gradanskog odeljenja VSS od 2004. i 2005; Ivosevi¢, Z. M., Ivo-
Sevi¢, M. Z. (2007), Komentar Zakona o radu. Beograd: Sluzbeni glasnik, 291.

0 7R, &l 158, st. 3.

SUZR, ¢l. 158, st. 4.

2 7R, &l. 158, st. 5.

3 ZR, ¢l. 158, st. 6.

3 Sluzbeni glasnik RS, br. 36/2011, 99/2011, 83/2014. — dr. zakon, 5/2015, 44/2018,
95/2018, 91/2019. 1 109/2021.
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zaposleni drustva X, postanu ¢lanovi i zaposleni drustva Y. Zatim uzmimo da
se nakon predmetne statusne promene osniva drustvo Z, te da se drustvo Y pri-
paja drustvu Z, a svi ¢lanovi i zaposleni drustva Y postaju ¢lanovi i zaposleni
drustva Z. Drustvo Z sada Zeli da sprovede proceduru kolektivnog otpustanja
1 isplati otpremninu zaposlenima koje proglaSava viskom. Postavlja se pita-
nje da li ¢e se staz koji su zaposleni ostvarili u drustvima X i Y uracunati
u ukupan staz koji se uzima u obzir prilikom isplate otpremnine. U skladu
sa Misljenjem Ministarstva za rad, zaposljavanje, boracka i socijalna pitanja,
Sektor za rad, br. 011-00—-00360/2014-02, od 27. 10. 2014. godine, relevantan
trenutak posmatranja da li se dva lica smatraju povezanim jeste trenutak dono-
Senja odluke kojom se utvrduje pravo na otpremninu. Ako bi se predmetno
stanoviste prihvatilo, zaposlenima u drustvu Z se staz ostvaren prilikom rada u
drustvima X i Y ne bi racunao u staz za racunanje otpremnine prilikom kolek-
tivnog otpustanja. Autorka smatra da se gorenavedeno Misljenje Ministarstva
za rad, zaposljavanje, boracka i socijalna pitanja ne moze prihvatiti, iz razloga
§to je sa jedne strane intencija zakonodavca prilikom propisivanja instituta
povezanih lica bila upravo to da se izbegnu zloupotrebe nepoStene prakse, a
sa druge strane ne bi bilo opravdano prema zaposlenima sa stanovista distri-
butivne pravde, budué¢i da se doprinosi koje su zaposleni ostvarili radom u
povezanim licima, ne bi valorizovali na pravi nacin, odnosno poslodavac kao
vi$i subjekt u ovoj situaciji, pot€injenim subjektima, odnosno zaposlenima, ne
bi omogucio ostvarivanje prava koje su zaposleni stekli svojim radom u pove-
zanim licima.

UCESCE JAVNIH VLASTI
PRILIKOM ISPLATE OTPREMNINA

Poslodavac pribegava kolektivhom otpustanju upravo u cilju izbegava-
nja ulaska u zonu insolventnosti, odnosno poveéanja konkurentnosti, te bi se
moglo dogoditi da zbog relativno visokih troskova otpusStanja dospe u svojevr-
sni circulum vitiosus, ukoliko javna vlast ne bi dala odgovarajucu finansijsku
podrsku poslodavcu u ispunjenju njegovih obaveza prema viskovima zapo-
slenih.’ Upravo iz navedenog razloga pojedine drzave prepoznale su vaznost
osnivanja fondova za podrSku ostvarivanju prava viskova Ciji je cilj pruzanje
pomo¢i poslodavcima i uceSée u troskovima otpremnina, kao i troSkovima
struénog osposobljavanja, dokvalifikacije, prekvalifikacije, pronalaZenja
alternativnog zaposlenja i tome sli¢no. Osnivanje ovih fondova je od velikog

5 Lubarda, B. (2018). Uvod u radno pravo. Beograd: Pravni fakultet Univerziteta
u Beogradu, 235.
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znacaja, buduc¢i da poslodavac pribegava kolektivnom otpustanju kako bi izbe-
gao insolventnost, te je legitimno da dobije novcanu pomo¢ javnih vlasti kako
bi ispunio svoje obaveze prema viskovima zaposlenih. Fondovi za podrSku
ostvarivanju prava viSkova postoje u Japanu, Velikoj Britaniji, Francuskoj,
dok domace zakonodavstvo ne propisuje ucesce javnih vlasti (fondova) u
pomoc¢i poslodavcu prilikom isplate otpremnina. S druge strane, ZR propisuje
ucesc¢e Nacionalne sluzbe za zaposljavanje (NSZ) u cilju smanjivanja otpusta-
nja kroz prekvalifikaciju, dokvalifikaciju i samozaposljavanje zaposlenih koji
su proglaseni viskom.*® Iako NSZ do neke mere ucestvuje u pomoci poslodav-
cima i zaposlenima, misljenja smo da krajnji rezultat ipak nedostaje, buduci da
u okviru NSZ ne postoji fond za isplatu otpremnina. Posmatrano s istorijskog
aspekta, Zakonom o budzetu Srbije (2010. i 2011) predviden je tranzici-
oni fond za tzv. socijalnu zastitu, kako bi se obezbedila sredstva i za isplatu
(dela) otpremnina zaposlenima u procesu reorganizacije odredenih preduzeca.
Tranzicioni fond je svojevremeno bio predviden i Zakonom o radiodifuziji
(2002) prilikom transformacije javnog preduzec¢a RTS u radiodifuznu ustano-
vu.’’ Autorka je miSljenja da bi javne vlasti trebalo da osnuju poseban fond
(za isplatu otpremnina) koji bi poslodavcima u odredenom procentu pomogao
prilikom isplate otpremnina, odnosno koji bi sa poslodavcem u odredenom
procentu ucestvovao u isplati otpremnina zaposlenima koji su proglaseni
viskom. Navedeno resenje i§lo bi u prilog poslodavcu kako bi zadrzao svoju
konkurentnost na trzistu i kako bi mogao nakon kolektivnog otpustanja zapo-
slenih do neke mere da normalno nastavi sa poslovanjem. Medutim, navedeno
reSenje i$lo bi u prilog i zaposlenima koji bi svoje pravo na otpremninu mogli
da ostvare nezavisno od volje i moguénosti poslodavca. Dodatno, predmetno
reSenje bi umnogome smanjilo broj sudskih postupaka koje zaposleni iniciraju
protiv poslodavaca, a radi isplate otpremnina.

Primeri razvijenih drzava mogu da posluze kao de lege ferenda reSenje
i domac¢em zakonodavcu u cilju iznalazenja adekvatnog modela pruzanja nov-
¢ane pomo¢i poslodavcu koji je u skladu sa zakonom duzan da ispuni svoje
novéane obaveze, u vidu otpremnine, prema zaposlenima koji su proglaseni
viskom. Medutim, postavlja se pitanje kakvu bi reakciju navedeni model iza-
zvao medu poslodavcima. Da li bi poslodavci u tom slucaju, s obzirom da
ne snose sami troskove otpremnine, bili naklonjeniji proglasavanju zaposle-
nih viskom ili bi i dalje ostavljali prostora primeni mera za zaposljavanje kao
alternativi otkazu ugovora o radu i isplati otpremnine? Autorka smatra da bi
trebalo uspostaviti takav sistem koji bi poslodavcima omogucio saradnju sa

0 ZR, ¢l. 156, st. 2.

7 Lubarda, B. (2018). Uvod u radno pravo. Beograd: Pravni fakultet Univerziteta
u Beogradu, 226.
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javnim fondovima koja se odnosi na isplatu otpremnina, tek ukoliko se utvrdi
da je primena mera za zaposljavanje zaista nemoguca ili nedelotvorna.

Dalje, otvoreno je pitanje finansiranja predmetnih javnih fondova, pa se
kao logi¢an namece odgovor da bi poslodavci, ali i zaposleni dok su u radnom
odnosu bili obveznici pla¢anja svojevrsnog doprinosa javnim fondovima, iz
kojih bi se otpustenim zaposlenima isplac¢ivao deo otpremnina, te bi se na ovaj
nacin iskazala solidarnost medu zaposlenima i na neki nacin dostigla socijalna
pravda. Naime, Ustav Republike Srbije propisuje da se jem¢i pravo na rad, u
skladu sa zakonom,® te ukoliko bi zaposlenima prestao radni odnos iz razloga
koji se ne ticu njih samih, ve¢ iz razloga koji se odnose na poslovanje poslo-
davca, opravdano bi bilo ocekivati da drzava propise pravila u skladu sa kojim
bi se zaposlenima olakSalo da ostvare svoje pravo na otpremninu.

Aktuelno pitanje jeste i to da li bi bilo opravdano da strani investitori
koji koriste podsticaje drzave prilikom zaposljavanja novih zaposlenih, nakon
kolektivnog otpustanja tih istih zaposlenih troSe i novac iz javnog budzeta,
kako bi zaposlenima omogudili isplatu otpremnina. Autorka smatra da bi
predmetni modalitet izazvao zloupotrebe koris¢enja novca iz javnog budzeta,
te da bi trebalo onemoguéiti poslodavcima koji su u postupku zaposljavanja
ve¢ koristili novac iz drzavnog budzeta, da isto Cine i prilikom kolektivnog
otpustanja. Navedeno je iz razloga $to poslodavci ne bi bili suoceni s poslov-
nim rizikom, odnosno poslodavci bi se u potpunosti oslanjali na pomo¢
drzave i prilikom isplate zarada zaposlenima, i prilikom isplate otpremnina
biv§im zaposlenim.

ZAKLJUCAK

Zakljuujemo da otpremnina sluzi kao ultima ratio sredstvo kada je re¢
o kolektivnom otpustanju, upravo u smislu kada su sve druge mere propisane
zakonom nedelotvorne ili se ne mogu iskoristiti. Otpremnina jeste zakonom
priznato pravo zaposlenih da budu obeste¢eni nakon neskrivljenog prestanka
radnog odnosa. Zakonom postavljen minimalni iznos visine otpremnine, koji
poslodavac isplacuje zaposlenima koji su proglaseni viskom, u velikom broju
situacija predstavlja pozamasSan teret poslodavcu zbog ¢ega poslodavac rizi-
kuje svoju konkurentnost na trzistu i zato poslodavac Cesto pribegava drugim
merama koje su gore opisane. Ipak, kada usledi kolektivno otpustanje, zakonom
utvrdeno pravo na otpremninu pripada zaposlenom i on ga se ne moze odrecéi.
Kolektivnim otpustanjem se svakako zaposleni dovode u nepovoljan polozaj,
ali sa druge strane i poslodavac, jer pored zakonom utvrdene obaveze koja se

58 Ustav Republike Srbije, Sluzbeni glasnik RS, br. 98/2006. i 115/2021, ¢l. 60, st. 1.
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odnosi na isplatu otpremnina, poslodavac kolektivnim otpustanjem zaposlenih
1 svoj reputacioni rizik dovodi u pitanje. Kada bi domace pravo prepoznalo
znacaj osnivanja javnih fondova koji bi sa poslodavcem ucestvovali u isplati
otpremnina za slucaj kolektivnog otpustanja i koji bi procentualno ucestvovali
u isplati tih troskova, poslodavci bi imali manje bojazni od gubitka konkurent-
nosti na trzistu. Jasno je da kolektivno otpustanje predstavlja nuznu meru koja
ne odgovara ni zaposlenom, ni poslodavcu, ali je neophodna kada su sve druge
mogucnosti iscrpljene. Autorka smatra da pravo na otpremninu zaposlenih u
slucaju kolektivnog otpustanja predstavlja svojevrstan vid naknade Stete, i to
naknade Stete u vidu izmakle koristi, odnosno spre¢avanja povecanja imovine
zaposlenog do kojeg bi sa sigurnoséu doslo da je zaposleni ostao u radnom
odnosu kod poslodavca. Budu¢i da je kod poslodavca doslo do ekonomskih,
organizacionih ili tehnoloskih promena, §to zapravo predstavlja Stetni dogadaj,
nastupa Stetna posledica u vidu kolektivnog otpustanja, te poslodavac postaje
duznik da zaposlenom nadoknadi Stetu koju zaposleni neminovno trpi.

Budu¢i da domaca sudska praksa nije ujednacena u pogledu pitanja da
li bi sud u radnom sporu trebalo da ceni opravdanost ekonomskih, organizaci-
onih ili tehnoloskih promena, autorka je stanovista da sud ne bi smeo da ulazi
u opravdanost poslovne odluke poslodavca kojom je predmetna promena utvr-
dena. Navedeno je iz razloga Sto takve promene ulaze u autonomno delovanje
poslodavca, koje bi zadiranjem suda u opravdanost istih bilo ozbiljno naruseno.

Naposletku jasno je da postoji pravna praznina i u pogledu pitanja tre-
nutka koji je relevantan za ocenu da li su dva lica povezana lica u smislu
Zakona o privrednim drustvima.*® Stoga, ako je zakonodavac propisao

»Za utvrdivanje visine otpremnine racuna se i vreme provedeno u
radnom odnosu kod poslodavca prethodnika u sluéaju statusne promene i pro-
mene poslodavca u smislu ¢l. 147. ovog zakona, kao i kod povezanih lica sa

poslodavcem u skladu sa zakonom™®,

autorka smatra da bi de lege ferenda zakonsko reSenje u pogledu pravne pra-
znine koja se odnosi na pitanje trenutka koji je relevantan za ocenu da li su dva
lica povezana lica u smislu Zakona o privrednim drustvima®', a u vezi s ostva-
rivanjem prava na otpremninu, trebalo da ide u pravcu da se mora uzeti u obzir
radni staz zaposlenih stecen u svim povezanim licima, nezavisno od trenutka
donosenja resenja o isplati otpremnine.

%9 Sluzbeni glasnik RS, br. 36/2011, 99/2011, 83/2014 — dr. zakon, 5/2015, 44/2018,
95/2018, 91/2019. 1 109/2021.
0 ZR., ¢l. 158, st. 3.

8! Sluzbeni glasnik RS, br. 36/2011, 99/2011, 83/2014 — dr. zakon, 5/2015, 44/2018,
95/2018, 91/2019. 1 109/2021.
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ABSTRACT: This paper aims to explain the nature of employ-
ees’ right to severance pay in situations where the employer resorts
to collective dismissal due to economic, organizational, or techno-
logical changes. The validity of setting up public funds that would,
together with the employer, participate in the payment of severance
and their financing is called into question, as well as the possibility
for foreign investors to use money from public funds in the event
of collective dismissal. The author also identifies a problem related
to employers’ autonomy to make business decisions on econom-
ic, organizational, and technological changes and the (un)justified
interference of courts in such decisions. The paper also offers a
recommendation regarding the moment that is considered relevant
for determining whether certain persons are affiliated, for the pur-
poses of exercising employees’ right to severance. Certain solutions
adopted by domestic legislation are criticized, and potential future
solutions are proposed. Employees’ right to severance pay is pri-
marily examined from the perspective of domestic positive law, but
comparative-law solutions are also mentioned with respect to cer-
tain related institutes. A brief overview is also provided of other
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measures that an employer can take before terminating employment
contracts on the stated grounds and paying severance.

Keywords: severance pay, collective dismissal, redundancy,
public funds, employment measures

INTRODUCTION

When, during the work process, due to technological, economic, or
organizational changes, the employer no longer needs a certain number of
employees, the problem of redundancy arises; it is multidimensional because,
in addition to labor-law aspects, it inherently includes economic, social, ethi-
cal, psychological, and other components.! First, it is clear that employees and
their social rights must be protected, but it is also necessary to recognize the
problem of protecting the employer, who is in an unfavorable position and
who, due to the above changes, must resort to collective dismissal and the pay-
ment of severance. The question arises as to whether the domestic positive-law
solution is valid, under which employers themselves (without the participation
of public authorities) bear the entire cost of severance owed to employees in
the event of collective dismissal. In addition, the question arises from which
budget any potential public funds would be financed, as well as whether it
would be justified for employers who use some form of incentive offered by
the state (for example, for newly settled persons in the Republic of Serbia) to
also use money from public funds when carrying out collective dismissal and
paying severance.

In comparative law, it is understood that the employer is experienc-
ing genuine and serious exogenous shocks that actually require operational
changes on such a scale that they entail a change in the organization of work,
whereby a certain number of employees are declared redundant; consequently,
in a large number of countries, proof of economic difficulties, i.e., technologi-
cal changes, is often required.? In this regard, it is important to note the problem
of whether, in proceedings initiated due to an allegedly unlawful termination
of an employment contract, courts may assess the justification and expediency
of implementing economic and organizational changes at the employer. There-
fore, the employer makes a certain business decision concerning technological,
economic, or organizational changes, which represents the employer’s reaction

! Simonovi¢, D. (2009). Radnopravna citanka. Prva knjiga. Belgrade: Official Ga-
zette, 453.

2 Boeri, T., Garibaldi, P., Moen, E. (2016). Inside Severance Pay. Le Laboratoire
interdisciplinaire d’évaluation des politiques publiques, hal-03472003, 5.
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to the circumstances that have occurred,’® and consequently, the question arises
as to the autonomy of the employer to make such a decision. This problem
has also been recognized by the International Labor Organization (hereinafter:
ILO), and the issue of redundancy has been introduced into ILO Convention
No. 158 on the Termination of Employment at the Initiative of the Employer,
from 1982, as well as Recommendation No. 166. It is precisely this Conven-
tion that stipulates that an employer who intends to terminate the employment
of employees due to economic, technological, structural, or similar changes
must provide relevant information in a timely manner to the interested and
competent workers’ representatives and, as early as possible, give them the
opportunity for consultation on the measures to be taken.*

Every company wants to reorganize itself from time to time in order to
achieve the best possible business results. In this sense, restructuring serves to
increase efficiency and adapt to new market conditions, so reorganization does
not need to have a negative connotation.’ Reorganization includes various
forms of transfer, transactions (mergers; acquisitions), or divisions, but it can
also be carried out through redundancy, i.e., collective dismissal, as well as
in the case of insolvency, that is, the employer’s bankruptcy.® An employer’s
reorganization has its own economic, commercial, and financial aspects, which
cannot be viewed separately without considering the social consequences of
reorganization, i.e., the need to provide employees with appropriate protection
against the social consequences of reorganization.” In addition, it is important
to point out that dismissing an employee solely due to the change in question
would be considered an unjustified reason for dismissal; rather, the economic,
organizational, and technical reasons that influenced the change are taken into
account, and most importantly, the passage of time from the change in question
(caused by economic, organizational, and technical reasons) to the termination
of the employment contract. There is also the question of the moment that is
relevant for assessing whether companies that have the same parent company
and that have carried out status changes in the past are still considered affili-
ated persons, for the purposes of exercising the right to severance pay. The
answer to this question represents a legal gap in domestic legislation, and in
this paper, the author will present a recommendation for resolving this issue.

3 Brkovi¢, R., Urdarevi¢, B. (2020). Radno pravo sa elementima socijalnog prava.
Belgrade: Official Gazette, 230.

4 Simonovi¢, D. (2009). Radnopravna citanka. Prva knjiga. Belgrade: Official Ga-
zette, 453.

5 Kovacevi¢, T. (2023), Zastita individualnih i kolektivnih prava zaposlenih u
slu¢aju promene poslodavca. Glasnik of the Bar Association of Vojvodina, 95(3), 874.

¢ Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: University of Belgrade, Faculty of Law, 555.

7 Blanpain, R., Engels, C. (1998). European Labour Law. Boston: Kluwer Law In-
ternational, 330.
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COLLECTIVE DISMISSAL

Economic and financial crises, technological innovations, as well as
large changes in many economic sectors and industries, have influenced the
gradual development of rules on the protection of employees in the event of
termination for reasons arising from economic difficulties, the introduction of
new technologies, or structural changes that lead to a reduction in the work-
load or the cessation of the need for certain positions.® Collective dismissal
is one of the particularly delicate issues in labor law, inter alia, due to the
problems that modern countries face in aligning employment with the devel-
opmental needs of the economy and society. This is especially true for the
Republic of Serbia, where the privatization process was unfortunately not
aligned with other reform processes, which resulted in a significant number
of collective dismissals. In this sense, the rules on collective dismissal should
contribute to the achievement of three objectives. The first concerns the need
for special protection of employees due to the serious consequences they face
in the event of dismissal. The second objective is related to creating conditions
for the effective exercise of employees’ rights to information and consul-
tation (in order to prevent or reduce the scope of dismissal, or mitigate its
negative consequences). The third objective concerns the general interest in
preventing unemployment and ensuring the proper functioning of the labor
market, which is also supported by the duty to inform the competent author-
ity or body (employment services, labor inspectorates, the ministry in charge
of labor affairs).” The employer’s need for employees’ work may cease, first,
due to the employer’s efforts to preserve business continuity and, ultimately,
to avoid bankruptcy, and second, due to the employer’s efforts to preserve
its competitive position in the market.!® In the event of collective dismissal,
employment termination occurs as an ultima ratio, i.e., as a last resort that the
employer should use in the event of economic, organizational, or technologi-
cal changes. Employment termination therefore appears as a “last remedy” for
the difficulties faced by the company, which is why it can be resorted to only
after all other measures have been unsuccessfully exhausted, such as strate-
gic or economic measures (for example, the sale of materials or real estate),
or employment measures, particularly employee reassignment or training the
employee for work in another position, which is why some authors conclude
that!' “collective dismissal is not, in fact, a decision to terminate, but rather an

8 Kovacevi¢, LI. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Univer-
sity of Belgrade, Faculty of Law, 399.
° Ibid., 414.

10 Jovanovié¢, P. (2009). Pitanje viska zaposlenih u medunarodnom i nasem pravu.
Collected Papers of the Faculty of Law in Novi Sad, 43(3), 48.

I Kovacevi¢, LJ. (2016). Op. cit., 415.
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expression of will that termination may possibly occur.”'? This is supported
by the employment measures explained below, which represent a kind of
alternative to employment termination, i.e., a way for the employee to remain
employed despite serious changes affecting the employer.

Domestic legislation provides, as grounds for termination, that an
employee may be terminated if there is a justified reason relating to the
employer’s needs, that is, if, due to technological, economic, or organizational
changes, the need to do a particular job ceases or the workload is reduced.'
The cited statutory provision consists of several components; for employment
to be terminated on this basis, there must first be a justified reason relating to
changes at the employer, and second, it is possible that a certain position is
completely abolished as a result of the change in question, or that the change
leads to a reduction in the number of employees required at a specific position.
Although the legislator places this reason for dismissal in the same article as
dismissal by the employer due to reasons attributable to the employee, it is
apparent from the statutory definition that, in this case, the employee is not at
fault (it is not attributable to the employee’s abilities or conduct), but rather it
is exclusively termination due to the employer’s needs. Precisely because this
reason for termination is attributable to the employer, the terminated employee
acquires rights under unemployment insurance, as well as other rights — pri-
marily severance pay, but also priority in hiring by the same employer if they
begin filling the same position again within a short period of time after dis-
missal.'* This situation was previously referred to in domestic labor legislation
as “technological redundancy,” while the current legal regulations recognize
it under the term “redundancy.” Compared to “technological redundancy,”
the term “redundancy” itself is a broader concept because, in addition to tech-
nological reasons, employees can also become redundant due to economic or
organizational changes.'> Therefore, redundancy is understood as an economic
and legal situation that arises as a consequence of changes in the employer’s
technological, economic, structural, or organizational (operational) position,
where the reasons for the redundancy are not attributable to the employee’s
professional abilities or the quality of their work performance.'

12 Desdentado Bonete, A. (2015). Marked by invalidations. The consultation period
in collective redundancies. Spanish Labour Law and Employment Relations Journal, 4(1—
2/2015), 15.

13 Labor Law, Official Gazette of the RS, Nos. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017 — decision of the Constitutional Court, 113/2017, and 95/2018 — authen-
tic interpretation, Art. 179, para. 5, point 1.

4 Ibid., 230-231.

15 Simonovi¢, D. (2009). Radnopravna citanka. Prva knjiga. Belgrade: Official Ga-
zette, 453.

16 Salamon, M. (1987). Industrial Relations: Theory and Practice. Harlow: Prentice
Hall International, 534.
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As regards the procedure for resolving redundancy, the domestic Labor
Law sets certain criteria depending on the relationship between the employ-
er’s total number of employees and the number of employees the employer
intends to declare redundant. Depending on the cumulatively fulfilled condi-
tions, the employer is required to adopt a program for resolving redundancy
before declaring a certain number of employees redundant.'”” The procedure
for adopting the program, as well as its structure and scope,'® represents an
additional burden for the employer, which is why employers often resort to
employment measures instead of collective dismissal. At this point, the author
would like to emphasize that the employer’s obligation to pay severance also
exists in the event that a single employee is declared redundant, as well as in
situations where the employer resorts to collective dismissal.

When an employee has been declared redundant and has exercised the
right to severance pay, there is still a statutory restriction on rehiring for the
same positions with the same employer. Under domestic labor legislation, this

17 Art. 153 of the Labor Law: The employer is required to adopt a program for re-
solving redundancy (hereinafter: the program), if it determines that, due to technological,
economic, or organizational changes, there will be a cessation of the need for the work of
employees employed for an indefinite term within a period of 30 days, for at least:

1) 10 employees at an employer who employs more than 20 and fewer than 100
employees for an indefinite term;

2) 10% of employees at an employer who employs at least 100 and no more than
300 employees for an indefinite term;

3) 30 employees at an employer who employs over 300 employees for an indefinite
term.

In addition, the program must be adopted if the employer determines that there will
no longer be a need for the work of at least 20 employees within 90 days, for the reasons
referred to in paragraph 1 of this Article, regardless of the total number of employees.

18 Art. 155 of the Labor Law: The program shall contain in particular:

1) the reasons for the cessation of the need for employees’ work;

2) the total number of employees at the employer;

3) the number, qualification structure, age, and insurance service record of redun-
dant employees, and their jobs;

4) the criteria for determining redundancy;

5) employment measures: reassignment to another position, working with another
employer, retraining or additional training, part-time work but not shorter than half of full-
time hours, and other measures;

6) funds for addressing the socio-economic status of redundant employees;

7) the period within which employment contracts will be terminated.

The employer is required to submit the draft program to the trade union referred to
in Art. 154 of this Law and to the national employment service, no later than eight days
from the day the draft program is determined, for the purpose of obtaining their opinion.

The program, on behalf of and for the account of the employer, is adopted by the
competent body of the employer, i.e., the person determined by law or by the employer’s
internal regulations.
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period lasts three months. If the need arises for this position to be filled, pri-
ority is given to the terminated employee. Reasons of fairness, as well as the
prevention of possible abuse by the employer in collective dismissal, are the
principal reasons for recognizing the right to priority hiring for an appropriate
position, if the employer resorts to re-hiring for the same positions."

Finally, taking into account that case law is not consistent regarding
whether, in a labor dispute, a court can assess the expediency and justification
of implementing organizational and economic changes, the legislator should
find a de lege ferenda solution that would resolve this uncertainty and would
lead to the conclusion that courts may not assess the expediency and justifi-
cation of implementing economic, organizational, and technological changes
by the employer or question the company’s business decision by which the
changes in question were determined and explained. For example, if a pro-
ject on which 100 employees worked is shut down because a client terminated
a business cooperation agreement (an economic change), and the employer
makes a business decision to resort to collective dismissal, the courts should
not interfere with the justification of such a business decision because making
such a decision falls within the employer’s autonomy. Nevertheless, domestic
case law is not uniform regarding the question of whether a court in a labor
dispute can assess the expediency and justification of implementing organiza-
tional and economic changes. While, on the one hand, courts take the position
that this falls within the autonomous and independent sphere of the company’s
activity,”® on the other hand, there are judgments in which the court unjustifi-

ably interferes with the employer’s autonomous decisions.?!

19 Art. 155 of the Labor Law, 236.

20 “Contrary to the plaintiff’s allegations in the appeal, the first-instance court cor-
rectly finds that the implementation of organizational and economic changes falls within
the autonomous and independent sphere of the company’s activity, so the civil court cannot
assess their expediency and justification in a labor dispute; for that reason, the allegations
in the appeal that there were no conditions for abolishing the plaintiff’s position and ter-
minating their employment contract on the stated grounds, and that the defendant failed to
prove the existence of such grounds, cannot be accepted. The defendant, therefore, finding
that it was economically more expedient to have the tasks performed by the plaintiff carried
out through a specialized service agency for this type of work, something the court is not
authorized to assess in these proceedings, implemented organizational changes by which
they abolished the position held by the plaintiff; therefore, by switching to a service-based
system for performing the tasks of the position that the plaintiff had previously held, the
defendant could abolish the plaintiff’s position and to terminate the plaintiff’s employment
contract on this basis.” Judgment of the Appellate Court in Novi Sad, Gz 1667/13, Febru-
ary 10, 2013.

21 “The conclusion of the first-instance court is correct that the defendant’s difficult
financial situation due to the suspension of subsidies... as founder, and the resulting op-
erating loss, constitute a reason justifying the rationalization measures undertaken by the
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THE CONCEPT OF SEVERANCE PAY

In domestic labor legislation, employees’ right to severance pay is rec-
ognized upon retirement,” redundancy, and in the event of bankruptcy? as
grounds for termination. In this paper, the author will not elaborate on the
issue of severance pay upon retirement, nor the issue of severance pay in the
event of bankruptcy as grounds for termination, but will instead focus on the
employees’ right to severance pay in the event of collective dismissal.

Severance pay, as a right in the event of collective dismissal, represents
the last step in the process, i.¢., it is paid when, despite the measures prescribed
by law, the employer has failed to “save” the employee from termination. It
can be defined in various ways, but regardless of the definition chosen, sever-
ance pay inevitably constitutes a monetary amount owed to employees due
to employment termination for reasons not attributable to them. In addition,
severance pay can be described as a monetary amount that the employer pays
to the employee in addition to all outstanding salaries and other earnings in the
event of employment termination, primarily for reasons beyond the employ-
ee’s control.?* Tt can also be said that severance pay is one of the statutorily
established forms of legal protection for employees in the event of employ-
ment termination that the employee cannot waive.” In this sense, the right to
severance pay does not have the legal character of a salary; rather, it is a one-
time payment for the loss of employment through no fault of the employee.?
The right to severance pay for employees who have been declared redundant
could be viewed as a certain type of compensation for a no-fault termination

defendant and a basis for adopting the relevant regulation on job classification, which in
the specific case was applied to the plaintiff after it entered into force and was published.”
Judgment of the Appellate Court in Novi Sad, Gz 88/14, January 30, 2014.

22 Art. 119, para. 1, point 1 of the Labor Law: The employer is required to pay,
in accordance with internal regulations, severance to an employee upon retirement, in an
amount not less than two average salaries. The author believes that interpreting this provi-
sion leads to the conclusion that the legislator had a clear intention to prescribe exclusively
the minimum amount of severance pay upon retirement, while, of course, it is possible to
prescribe a higher amount through internal regulations.

2 Art. 125, para. 1, point 3 of the Labor Law: An employee is entitled to pay-
ment of severance due to retirement in the calendar year in which bankruptcy proceed-
ings are opened, if they obtained the right to a pension before the opening of bankruptcy
proceedings.

2 Wan Kim, T. (2014). Decent Termination: A Moral Case for Severance Pay. Car-
negie Mellon University, 24(2), 204.

% Judgment of the Supreme Court of Cassation, Rev2 1012/21, May 13, 2021.

26 Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: University of Belgrade, Faculty of Law, 591.
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of the employee. In this sense, the employee is, in a way, compensated for
having lost their job for reasons that are completely separate from their work
performance and work discipline. From a comparative-law perspective, Euro-
pean legislators recognize the need to pay a certain sum to an employee whose
employment is terminated following the employer’s reorganization, as a kind
of compensation that will enable the employee to live with dignity during a
period after employment termination, until new employment is found. From a
historical perspective, it is worth pointing out the United Kingdom’s Redun-
dancy Payments Act 1965 and Ireland’s Redundancy Payments Act 1967,
according to which employees who were declared redundant were entitled
to severance pay, but the employer was not required to give reasons for the
decision declaring employees redundant.?’” This, it may be said, unacceptable
approach was changed by the Employment Protection (Consolidation) Act,
which entered into force in the United Kingdom in 1978.

EMPLOYMENT MEASURES
— AN ALTERNATIVE TO DISMISSAL AND SEVERANCE PAY

Measures aimed at preserving employment under the Labor Law include
the right to reassignment, the right to transfer to a position with another
employer, the right to additional training or retraining, the right to part-time
work (not less than half of full-time hours), and other measures.?®

The current Labor Law lists, as the first measure (i.e., the first right of an
employee who has been declared redundant, and the corresponding obligation
of the employer), reassignment to a position that corresponds to the profes-
sional qualifications of the employee who has been declared redundant, which
is determined by the rulebook on the organization and systematization of jobs.
It is important to emphasize that reassignment can refer to full-time as well
as part-time work, provided it is not less than half of full-time hours. In this
situation, the employee can have another part-time job and thus have full-time
work with two different employers. Unlike domestic legislation, British law
provides that if an employee refuses an employer’s offer to be reassigned to
another suitable position, the employee retains the right to severance pay based
on termination for economic reasons (redundancy, Dutton v. Hawker Siddeley
Aviation Ltd.). 1t is also worth noting that in Germany, large companies often
reassign an employee who has been declared redundant to another division

2" Malo, M. (2001). European Labour Law and Severance Pay Determination in Col-
lective Redundancies. European Journal of Law and Economics, 12, 75.

28 Art. 155, para. 1, point 5 of the Labor Law.
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with the same employer, with the aim of protecting the employee from dis-
missal and keeping them employed.”

The next measure prescribed by the Labor Law is transferred to a
position with another employer, and this legal institute is permeated by the
principle of tripartism because the transfer occurs based on an agreement — a
transfer contract between the employer with a “surplus” of employees and the
employer with a “shortage” of employees, with the mediation of the public
employment service.*

Additional training and retraining as measures of protection against
employment termination differ in that additional training involves acquir-
ing a higher level of professional qualification within the same profession,
while retraining is training for work in a different profession.*! In countries
with developed market economies, in order to avoid or reduce the number of
employees affected by collective dismissal, new types of contracts are intro-
duced by law — conversion contracts, i.e., contracts for additional vocational
education, whose implementation is financed through special funds, for exam-
ple, from the National Employment Fund in France.*? Earlier labor legislation
granted the right to vocational training, i.e., additional training and retraining,
to groups of employees depending on their age and sex, whereas the current
Labor Law does not discriminate on those grounds but rather makes the voca-
tional training available to all employees without putting them into different
categories, which the author considers to be the correct solution.

Previously, Yugoslav labor legislation provided, as one possible meas-
ure, for the purchase of pension-service years for an employee whose work
was no longer needed, provided that the employee lacked up to five years of
insurance service to acquire the right to an old-age pension. The purchase of
pension-service years enabled employees who fall into the category of older
workers, but who have not yet met the conditions regarding insurance service,
to acquire the right to a pension. The current Labor Code no longer provides
for such a possibility, although the de lege ferenda statutory solution should
aim to prevent an employer from declaring redundant an employee who lacks
up to five years of insurance service to acquire the right to an old-age pension.
Such a statutory solution would protect vulnerable older employees who would
be in a very unfavorable position, i.e., whose prospects for new employment

2 Jahn, E. (2009). Do firms obey the law when they fire workers? Social criteria and
severance payments in Germany. International Journal of Manpower, 30(7), 8.

30 Lubarda, B. (2018). Uvod u radno pravo. Belgrade: University of Belgrade, Fac-
ulty of Law, 226.

3 Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: University of Belgrade, Faculty of Law, 589.

32 Camerlynck, G., Lyon-Caen, H., Pelissier, G. (1986). Droit du travail. Paris: Dal-
loz, 136-140.
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would be very limited. In Italian law, “early retirement” was very popular and
favored in the past, but has lately been progressively restricted.

In addition to these measures, in comparative labor legislation there
is also a measure for employees whose work is no longer needed — tempo-
rary leave from work with compensation, which is in the interest of both the
employee and the employer, since a proportional part of the compensation
is provided from special funds.** Such a statutory solution is recognized in
Japanese, British, Swedish, German, and U.S. law;* accordingly, taking into
account the large number of countries in the world in which the above solution
has proven to be legally valid, this measure could represent a de lege ferenda
solution in domestic legislation.

The author considers that domestic labor legislation is rather sparse
when it comes to employment measures. The legislator should be more crea-
tive and prescribe a greater number of different options for employees whose
work is no longer needed. Comparative law, in addition to the above, also pro-
vides for retaining the right to participate in the company’s profits for a certain
period after (collective) dismissal; the right to gifts (bonuses) for Christmas
holidays; the right to reimbursement of travel and relocation costs upon termi-
nation; and retaining certain benefits related to the lease of apartments owned
by the employer (for example, in German autonomous labor law).

THE RIGHT TO SEVERANCE PAY AS ULTIMA RATIO

When none of the above measures are possible, an employee who has
been declared redundant is terminated, and they become entitled to severance
pay. The law sets the minimum amount of severance pay, based on the length
of employment with the same employer and the employee’s salary,’” while a
collective bargaining agreement, in line with the principle of in favorem labo-
ratoris, may provide for a higher amount of severance pay.*® In order for an
employer to be able to accept a higher severance amount in negotiations, i.e.,

3 Treu, T. (2014). Labour Law in Italy. Wolters Kluwer Law & Business, 125.

3 Hanami, T. A. (1984). Labour Law and Industrial Relations in Japan. Deventer:
Kluwer Law and Taxation Publishers, 91.

3 Lubarda, B. (2020). Radno pravo — rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: University of Belgrade, Faculty of Law, 593.

3¢ Weiss, M. (1987). Labour Law and Industrial Relations in the Federal Republic
of Germany. Kluwer Law and Taxation Publishers, 69—70.

37 Camerlynck, G., Lyon—Caen, H., Pelissier, G. (1986). Droit du travail. Paris: Dal-
loz, 364.

3% Lubarda, B. (2020). Op. cit., 585.
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to avoid a “boomerang” effect on the employer’s competitiveness despite the
cost reductions resulting from collective dismissal, comparative law provides
for the establishment of special funds®® aimed precisely at assisting employers
in paying severance in the event of redundancy.

The importance of the right to severance pay in the event of employment
termination at the initiative of the employer has also been recognized at the
international level, namely by the ILO. It is stipulated that an employee who
has been terminated has the right, in accordance with national regulations and
practice, to severance pay or other similar benefits, the amount of which will
depend, inter alia, on the length of employment and the employee’s salary;
such benefits are paid directly by the employer or from a fund established by
employer contributions.*

Under the Labor Law, the amount of severance pay is determined by
internal regulations*' or the employment contract, provided that it may not be
lower than the sum of one-third of the employee’s salary for each completed
year of employment with the employer with whom they are exercising the right
to severance pay.** Accordingly, the cited statutory provision indicates that the
employer is not free to determine the amount of severance pay but is bound by
the statutory minimum, while it is, of course, possible to prescribe an amount
higher than the statutory minimum. In addition, domestic legislation stipulates
that “salary” refers to the employee’s average monthly salary paid for the last
three months preceding the month in which severance is paid,* wherease in
French law the rule is that the base is the average salary for the preceding 12
months of employment or for the last three months of employment, whichever
is more favorable to the employee.*

This definition of the right to severance pay raises the question whether
the legislator intended that salary, for the purposes of severance pay, should
be understood in gross or net amounts. If internal regulations® establish that

3 Wedderburn, L. (1986). The Worker and the Law. London: Penguin Books, 220—
221, 398-401.

40 Law on the Ratification of ILO Convention No. 158 on Termination of Employ-
ment at the Initiative of the Employer, Official Gazette of the SFRY — International Trea-
ties, Nos. 4/84 and 7/91, Art. 12.

4 For purposes of the cited provision and other provisions of the Labor Law, “in-
ternal regulations” refers to a collective bargaining agreement, an agreement between the
employer and the trade union, i.e., the employer and employees, and/or an employment
rulebook.

42 Art. 158, para. 2 of the Labor Law.

4 Art. 159 of the Labor Law.

“ Laborde, J., Rojot, J. (2011). Labour Law in France. Wolters Kluwer, 168.

4 “Internal regulations” refers to a collective bargaining agreement, an agreement
between the employer and the trade union, i.e., the employer and employees, and/or an
employment rulebook.
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the base for calculating severance pay is determined based on gross earn-
ings, the employer is obligated to comply and take gross earnings as the base
when calculating severance pay,* whereas in other cases, the rule is that net
amounts are used. In order to avoid a legal gap, a de lege ferenda statutory
solution should explicitly stipulate whether the salary is calculated in gross or
net amounts for the purposes of severance pay. It is important to note here that
paying severance in an amount lower than that which belongs to the employee
does not render the decision terminating the employment contract unlaw-
ful; rather, in separate proceedings, the employee may seek payment of the
remaining amount.*’

The employer is required to pay severance before the termination of
the employment contract.*® However, “the decision to terminate employment
will not be null and void if payment was made after the date indicated as the
moment of termination of employment, due to: an error in salary calculation; if
payment was made later as a result of an agreement between the employer and
the employee; if the employee received severance pay before filing a lawsuit
to annul the decision on employment termination, for these reasons alone.”*

For the purposes of determining severance pay, the length of employ-
ment relationship with a predecessor employer is also taken into account in
the event of a status change and a change of employer, as well as with persons
affiliated with the employer, in accordance with the law,® while a change in
ownership of capital is not considered a change of employer for the purposes
of severance pay.’! In addition, the Labor Law also protects employers by pro-
viding that a collective bargaining agreement, an employment rulebook, and
an employment contract cannot perscribe a longer period for the payment of
severance than the period determined established by law,* and it also stipu-
lates that an employee cannot exercise the right to severance pay for the same
period for which severance has already been paid by the same employer or
another employer.>

With regard to the cited statutory provision, the question logically
arises as to the moment that is relevant for assessing whether two persons are

46 Judgment of the Supreme Court of Cassation, Rev 2 940/15, June 10, 2015.

47 Judgment of the Supreme Court of Cassation, Rev 2 1412/2014, January 28, 2015.

48 Art. 158, para. 1 of the Labor Law.

4 Legal opinion of the Civil Division of the Supreme Court (2004 and 2005);
Ivosevi¢, Z. M., Ivosevi¢, M. Z. (2007). Komentar Zakona o radu. Belgrade: Official Ga-
zette, 291.

50 Art. 158, para. 3 of the Labor Law.

S Art. 158, para. 4 of the Labor Law.

2 Art. 158, para. 5 of the Labor Law.

3 Art. 158, para. 6 of the Labor Law.
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affiliated within the meaning of the Law on Companies,** in connection with
exercising the right to severance pay. For example, company X and company
Y have the same parent company. If a status change occurs so that company X
merges with company Y, and in that process company X ceases to exist, and
all members and employees of company X become members and employees
of company Y. After this status change, company Z is established, and com-
pany Y merges with company Z, and all members and employees of company
Y become members and employees of company Z. Company Z now wishes
to carry out collective dismissal and pay severance to employees declared
redundant. The question arises whether the length of employment that employ-
ees accrued in companies X and Y will be counted toward the total length
of employment taken into account when paying severance. According to the
Opinion of the Ministry of Labor, Employment, Veteran and Social Affairs,
Labor Sector, No. 011-00-00360/2014-02 of October 27, 2014, the relevant
moment for determining whether two persons are to be considered affiliated is
the moment of adopting the decision establishing the right to severance pay.
If this position is accepted, employees in company Z would not have their
length of service accrued while working in companies X and Y counted toward
length of employment for purposes of calculating severance pay in the event
of collective dismissal. The author considers the above-mentioned Opinion of
the Ministry of Labor, Employment, Veteran and Social Affairs unacceptable
because, on the one hand, the legislator’s intention in regulating the institute of
affiliated persons was precisely to avoid abuse and practices that do not deal in
good faith, and, on the other hand, it would not be fair toward employees from
the perspective of distributive justice, since contributions accrued through their
work in affiliated entities would not be properly valued; that is, the employer,
as the “stronger” party in this situation, would not allow the “subordinate”
subjects, employees, to exercise the rights they acquired through their work in
affiliated entities.

PARTICIPATION OF PUBLIC AUTHORITIES
IN SEVERANCE PAY

An employer resorts to collective dismissal precisely in order to avoid
insolvency, i.e., to increase competitiveness; therefore, due to the relatively
high costs of dismissal, the employer could find itself in a kind of circulus
vitiosus if public authorities do not provide appropriate financial support to the

5% Official Gazette of the RS, Nos. 36/2011, 99/2011, 83/2014 — other law, 5/2015,
44/2018, 95/2018, 91/2019, and 109/2021.
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employer in meeting its obligations toward redundant employees.> It is pre-
cisely for this reason that some countries have recognized the importance of
establishing funds to support the exercise of redundancy-related rights, aimed
at assisting employers and participating in the costs of severance pay, as well as
the costs of vocational training, additional training, retraining, finding alterna-
tive employment, etc. The establishment of such funds is of great importance,
given that an employer resorts to collective dismissal to avoid insolvency, and
it is legitimate for them to receive financial assistance from public authorities
in order to meet their obligations toward redundant employees. Such support
funds exist in Japan, the United Kingdom, and France, whereas domestic leg-
islation does not provide for the participation of public authorities (funds) in
assisting the employer in paying severance. On the other hand, the Labor Law
provides for the participation of the National Employment Service (hereinaf-
ter: NES) in order to reduce dismissals through retraining, additional training,
and self-employment of employees who have been declared redundant.®®
Although the NES participates to some extent in assisting employers and
employees, the author believes that the ultimate result is nevertheless lacking,
since there is no severance fund within the NES. From a historical perspec-
tive, Serbia’s Budget Law (2010 and 2011) provided for a transitional fund
for so-called social protection in order to provide funds for the (partial) pay-
ment of severance to employees in the process of the reorganization of certain
companies. A transitional fund was also provided by the Law on Broadcast-
ing (2002) in connection with the transformation of the public company RTS
into a broadcasting institution.”” The author considers that public authorities
should establish a dedicated fund (for the payment of severance) that would
assist employers, in a certain percentage, in paying severance or that would,
together with the employer, participate in a certain percentage in paying sever-
ance to employees who have been declared redundant. Such a solution would
benefit the employer by helping it retain competitiveness in the market and
enabling it to continue operating after collective dismissal. However, it would
also benefit employees who would be able to exercise their right to severance
pay regardless of the employer’s will and capability. In addition, the solution
in question would significantly reduce the number of court proceedings initi-
ated by employees against employers for the payment of severance.

Examples from developed countries can serve as a de lege ferenda solu-
tion for domestic legislation in order to find an adequate model for providing

5 Lubarda, B. (2018). Uvod u radno pravo. Belgrade: University of Belgrade, Fac-
ulty of Law, 235.

¢ Art. 156, para. 2 of the Labor Law.

7 Lubarda, B. (2018). Op. cit., 226.
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financial assistance to an employer who is legally obligated to meet its finan-
cial obligations, in the form of severance pay, toward employees who have
been declared redundant. However, the question arises as to what reac-
tion employers would have to such a model. Would they be more inclined
to declare employees redundant, or would they still leave room for applying
employment measures as an alternative to employment termination and sever-
ance pay, given that they would not bear the costs of severance themselves?
The author believes that a system should be established that would allow
employers to cooperate with public funds regarding the payment of severance
only if it is determined that the application of employment measures is truly
impossible or ineffective.

Furthermore, the question arises regarding financing such public funds.
A logical answer would be that employers, and employees while they are
employed, would be obligated to pay a kind of contribution to public funds,
from which a portion of severance would be paid to dismissed employees, thus
expressing solidarity among employees and achieving social justice to a cer-
tain extent. The Constitution of the Republic of Serbia guarantees the right to
work, in accordance with the law; therefore, if employees were to be termi-
nated for reasons that are not attributable to them, but rather to the employer’s
business operations, it would be justified to expect the state to prescribe rules
that would help employees exercise their right to severance pay.

It is also necessary to address the question of whether it would be justi-
fied for foreign investors who use state incentives when hiring new employees,
after the collective dismissal of those same employees, to also spend money
from the public budget in order to enable the payment of severance. The author
believes that such a modality would cause abuse in the use of funds from the
public budget, and that employers who have already used money from the
state budget in the hiring process should be prevented from doing so again in
the event of collective dismissal. This is because employers would not face a
business risk; rather, they would fully rely on state assistance both in paying
salaries and in paying severance.

CONCLUSION

Severance pay serves as an ultima ratio means in the context of col-
lective dismissal when all other measures prescribed by law have proven
ineffective or cannot be used. Severance pay is a legally recognized right of
employees to be compensated after a no-fault employment termination. The

58 Constitution of the Republic of Serbia, Official Gazette of the RS, Nos. 98/2006
and 115/2021, Art. 60, para. 1.
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statutory minimum severance amount, which the employer pays to employ-
ees who have been declared redundant, represents a significant burden on
the employer in a large number of cases, which is why the employer risks its
competitiveness in the market and therefore often resorts to other measures.
However, when collective dismissal occurs, the statutory right to severance
pay belongs to the employees, and it cannot be waived. Collective dismissal
certainly puts employees in an unfavorable position, but it also affects the
employer because, in addition to the obligation to pay severance, collective
dismissal of employees also puts the employer’s reputation at risk. If domestic
legislation recognized the importance of establishing public funds that would
participate with the employer in paying severance in the event of collective
dismissal and would participate in these costs on a proportional basis, employ-
ers would have fewer concerns about losing competitiveness in the market. It
is clear that collective dismissal is a necessary measure that suits neither the
employee nor the employer, but it is necessary when all other options have
been exhausted. The author believes that the right to severance pay in the
event of collective dismissal represents a form of damages, namely, damages
in the form of lost profit, i.e., preventing the increase in the employee’s assets
that would have certainly occurred had the employee remained employed.
Since the employer went through economic, organizational, or technological
changes, which constitute a harmful event, the harmful consequences occur
in the form of collective dismissal, and the employer becomes obligated to
compensate the employee for the damage that the employee inevitably suffers.

Given that domestic case law is not uniform regarding whether, in a
labor dispute, a court should assess the justification of economic, organiza-
tional, or technological changes, the author is of the opinion that the court
should not be permitted to assess the justification of the employer’s business
decision by which the change in question was determined. This is because
such changes are within the employer’s autonomy, which would be seriously
undermined by the court’s interference.

Finally, it is clear that there is also a legal gap regarding the question of
the relevant moment for assessing whether two persons are affiliated within
the meaning of the Law on Companies.” Therefore, if the legislator has pre-
scribed that

“...in determining the amount of severance pay, the length of employment
with the predecessor employer shall also be taken into account in the event
of a status change and a change of employer within the meaning of Article

¥ Official Gazette of the RS, Nos. 36/2011, 99/2011, 83/2014 — other law, 5/2015,
44/2018, 95/2018, 91/2019, and 109/2021.
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147 of this Law, as well as with persons affiliated with the employer in
accordance with the law,”®°

the author believes that the de lege ferenda statutory solution addressing the
legal gap regarding the moment relevant for assessing whether two persons are
affiliated within the meaning of the Law on Companies,® in connection with
exercising the right to severance pay, should take into account the length of
employment acquired with all affiliated persons, regardless of the moment of
adopting the decision on the payment of severance.
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CAJIPXAJ

In memoriam. llpod. np @yana Crankosuh / 909-911
Cenrenue u3 npakce Jucnumiauackor cyia AKB /
912-916

Onabpana npakca BpxoBHor (kacanuosor) cyna: CHUMIIH
ca Kamepa 3a BUIC0-Haa30p Kao TOKa3 y KpUBUIHOM
noctynky / 917-933

CaommTeme ca ceqHuIle YTIPaBHOT 0100pa OJIp>KaHe
5.9.2025. rogune / 934-944

CaommTeme ca ceHUIE YIIPaBHOT 0100pa OpKaHe
3.10. 2025. ronuue / 944-950
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IN MEMORIAM
Mpod. np ®PYAJA CTAHKOBUR

®yana Crankosuh je pohena 30. jyna 1942. ronune y CapajeBy. Hamy-
ctiita Hac je 16. cenremOpa 2025. ronuHe.

Y pomuom CapajeBy 3aBpUIIIa je OCMOTOAWIIKY IOKOTY H HIKY
MY3WUKy KONy, THMHa3ujy W auiuiomupana Ha [IpaBHoM dakynreTy jyna
1965. rogune. Ilpema meHuM peunma, Beh Ha MpBOj TOAMHU j€ CXBaTHIIa Ja
He Xenu Aa Oyne MpaBHUIA U Ja je BUIIEe MHTEPEeCyjy CoLuoiaoruja, ¢uio-
30¢uja u ekoHOMHja. YcaBpllaBame je HacTaBwia Ha [IpaBHOM (akynTery y
Beorpany rne je 1972. ronune onbpanuna maructapeku paa Oguoc amepuy-
KOl UHCTHUIYYyuoHaiusma u mapkcusma. Jlokropcku pan Heoxnacuunu mogen
camoytpasHe iipuspege ondopannna je 1978. rogune Ha ExoHOMCKOM (akyd-
tery y beorpany. Ycnena je dyama na cBoje MHTEpECOBamE 32 €KOHOMH]Y
OCTBapH y TOKy panHe kapujepe Ha [IpaBHOM dakynrery y HoBom Cany rae
je paamna of janyapa 1966. no nensuonucama 2009. rongune. [Ipenasana je
OcHoBe exoHOMHje 1 [Ipeay3eTHHIITBO 1 MEHAIIMEHT.

VY BuIIe HaBpaTa TOKOM IIKOJOBama Ka0 M TOKOM CBOje YHHUBEP3UTET-
CKe Kapujepe OopaBmia je y MHOCTPAHCTBY. Y OKBHpPY IporpaMa pasMeHe ca
JlaGypuctnukom nmaptujom EHrnecke, y cB0joj UeTpHAECTOj TOIUHH, Ka0 ACTE
najor Oopiia, )KMBela je Mecell Jana y npearpaly JIongoHa y paHU4YKOj Opo-
UM ¥ Toxahana pagHnuky mkoiy. [Ipema meHuM peunma To je OMII0 BEITHKO
HCKYCTBO y TIpaBOM TpeHYTKy. buna je u ®DynOpajToBa CTHUIICHIUCTKUbA
(1983-1984) kao u rocryjyha mpodecopka Ha YHUBep3uTeTy y bepknujy y
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Tacuux Ageoxaiticke komope Bojeogune, 6p. 3/2025.

Kamupopuuju u Yausepsutety bojcu y Ajnaxy (Boise State University) y
CA, ox 1993. mo 1995. ronune. buna je anraxosana y Temiyc mpojekty
MOCTAMIUIOMCKHUX CTyAMja M3 Npery3eTHUINTBA ca Koserama u3 ClioBeHyje,
Xonanmuje, lllkorcke n lllmanmje n jyrocIoBEHCKOM MPOjeKTy 3a MOJCTH-
[amke pasBoja maje npuepene. TOKOM pajia Ha OBUM IMPOjeKTHMa 00jaBUIIa je
1989. monorpadujy IIpegyseiinuuxka exonomuja, a 1995. rogune, 3ajenHo ca
Hukonom Bykmuposuhem u moHorpadujy /ipegyseilinuwuitieo — Hoge meiioge
u wexnuxe. buna je med UNESCO karenpe 3a cTynuje mpeay3eTHHINTBA Ha
VYuusepsutery y HoBom Cany. OcHuBame oBe Kareape cMaTtpaia je Hajaehum
Jocturayhem y obiactu 06pa3oBama 3a Mpeay3eTHHUILITBO.

Pano je mouema ma ce 0aBW JAPYIITBEHHUM pPajJoM H ,,yuecTBOBAJA Y
30MBamHUMa OKO cebe” Kako cama Kaxke. TokoM cTyamja Owia je wiaHuna
Lenrpamuor komurera Casesa comujamuctuuke omnanuae buX. Kao crynenr-
kuma, 1962. rogune je npexana mradery Tuty 3a JlaH mMiaagocTd, mTo je y
TO BpeMe Onia BeJMKa 4acT U Ipu3Hame. buia je unanna YHHUBEP3UTETCKOT
komurera CaBe3a komyHucTa, [lokpajunckor u LlentrpamHor komurera CaBesa
komynucta Cpouje.

Pexropka Yuusepsutera y HoBom Cany Ouna je aBa MaHmata — of
(dhebpyapa 2002. roaune, kaja je ojrykoMm Biane Perryonuke CpOuje nmeHo-
BaHa 3a PEKTOPKY, a MOTOM je moHoBo Oupana 2003—-2004. roqune. [Tpuopurer
y CBOjHM aKTHBHOCTHMA JIAJIa je OTBapamy YHUBEP3UTETA IIPEMa CBETY U MPU-
MCHH HCKyCTaBa CBETCKHUX YHHBEP3UTETA CBECHA Ja To Hehe OuTH 1ako, aa he
HaWJIA3UTH Ha Hepa3zyMeBama Ia U Ha oTrope pedgopmama. C IMyHO eHTy3Hja-
3Ma ¥ Ipeay3eTHHYKE MOTHBAIMje TPYAHIa Ce J1a IMOJCTAKHEe U KOJere Ja ce
aHraxyjy y osom mnpouecy. Beposana je na cy npomene moryhe u npenaso je
paania Ha ToMe aa ce octBape. [loMeHnMO caMo HEKe aKTHBHOCTH: OCHOBaHA
je LlenTpamna 6ubnuoreka YHHMBEp3WUTETa, TOKpeHyTe EBporicke cTynuje Ha
eHrieckoM jesuky, Ha npemnor UNESCO Karenpa 3a cryauje mpemy3eTHU-
IITBa Ha YHHUBEP3UTETy je MOCTaja JCO MPEXKe YHUBEP3UTETCKHX KaTeapH,
ocHoBaH je llenTap 3a poaHe cTyanje, HOKPEHYTE Cy MOCTANIUIOMCKE CTY/IH]je
MeHaMeHTa y obpa3oBamy, CpOHja je ykibydeHa y bosiomcku npoiec, Y HU-
BepauteT y HoBom Cagny Ouo je jenunu npexacraBHuK peruoHa y CAMPUS
EUROPAE, a npomao je W IpBy eKCTepHY €BalyalWjy y OpraHM3aluju
EBpornicke aconmjanuje yausep3utera (EUA).

Kao pekropka Omia je wiaHUIa eKCIEpTCKOr ThMa EBporicke acommja-
LIMje YHUBEP3UTETA 3a CII0JbHY eBanyauujy, uaanuna Caseta UNESCO-CEPES
U wiannna M3spuraor ogdopa MuTepyHnBep3uTeTcKor 1enTpa y JlyOpoBHUKY.

AxtuBHOCTH Tipodecopke CrankoBHh yKJbyUMIIEe Cy W aHTaXOBAWmE y
[IUPO]j APYIITBEHO] 3ajeaHuIM. buiia je mokpajuHcka ceKperapka 3a HayKy U
IIpeCeTHUILA AMEPUUKO-]YTOCIIOBEHCKOT 0100pa 3a HAyUHY Capajmby.

Kao mpodecopka YHuBep3utTera Omia je U aKTHBHCTKHEbA Y OpPTaHH-
3anMjamMa IMUBIJIHOT JIPYINTBA MOCEOHO JEBEICCETHX T'OJMHA Kala Cy MHOTH
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In memoriam — ipo. gp @yaga Ciiankosuhi, ctp. 909-911.

YHUBEP3UTETCKH Tpodecopu OWIHM YKJbYYEHH y pajJ OBHUX OpTaHU3aIlHja.
[IpenaBana je Ha AntepHatuBHEM cTyaujama y Hoom Cany. pxaina je mpe-
JlaBama, CEMUHApe, 00yKe U capaljuBalia ¢ opraHu3aimjaMa Koje cy ce OaBmiie
nosioxkajem xkera. Crio3Haja a ¢y oO0pa3oBaHe jKeHE pecype 3a Cyo4aBarmbe U
MpeBaswIaKemhe KpU3e W CHpoMaIlTBa Ouia je mojctuiaj na 1988. romuHe
ocHyje LlenTap 3a mpemy3ehe u mpexy3eTHUIITBO ¥ paju Ha peanu3anuju Boj-
BolaHCKe MHHUIIMjATHBE 33 CaMO3aloI/baBabe KEHA U MPUIIPEMH MPUPYIHUK
Ieiti xopaka go 6usnuc inana xKopuctehu HMCKYCTBa CaMO3aloll/baBamba U3
Can @pannucka. 3a aHTaKMaH y 00JIACTH POJIHE PAaBHOTIPABHOCTH JOOMIIA je
noceOHO TpU3HaWke Koje nonesbyje Biana AIl BojBoaune.

Jpara Ana, npara u 1o0pa mnpujaTesbHIle, TOKOM CBE MPOTEKIIE IIe3e-
CeT YCTHPHU TOJMHE y KOjUMa CMO 3ajeJTHO paluiie He camo Ha (akynrery,
KEJIUM Ha Kpajy [a UCTaKHEM Ja CH u3a cebe OCTaBWiia BHJbHUB MO3UTHBAH
Tpar | Jia je 3a MeHe Oujia MPUBHIICTHja IPYKHUTH CE ca TOOOM.

IIpog. gp Mapujana Ilajeanuuh
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Odabrana praksa Disciplinskog suda AKV

SENTENCE 1Z PRAKSE
DISCIPLINSKOG SUDA AKV

Ocigledno nesavestan rad
u advokaturi

Odredba:

Cl 241, st. 2, t. 1. Statuta AKS, u
vezi sa povredom pravila br. 7.1. Ko-
deksa profesionalne etike advokata.

Sentenca:

Advokat je duzan da prilikom zastu-
panja postupa u skladu sa nacelima
stru¢nosti, savesnosti i postenja i da Stiti
interes klijenta tako §to ¢e blagovremeno
preduzeti sve radnje pravne pomoc¢i na
koje se obavezao i za koje mu je, u smi-
slu vazece advokatske tarife, prethodno
uredno isplac¢ena nagrada.

Iz obrazlozenja:

Disciplinski okrivljena AA, advokat u
Vrbasu, dana 23. 12. 2022. godine, sposobna
da shvati znacaj svog dela i da upravlja svo-
jim postupcima, svesna protivpravnosti dela
¢ije izvrSenje je htela, od podnosioca disci-
plinske prijave BB iz Kule, sa privremenim
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boravistem u Kraljevini Belgiji, putem uslu-
ge medunarodnog transfera novca Ria Mo-
ney Transfer, primila je iznos od 200 evra
na ime sacinjavanja tuzbe za izmenu odluke
o vrSenju roditeljskog prava nad mlt. VV iz
Kule, ¢erkom oste¢enog, uz dogovor da ¢e
mu poslati punomo¢ radi potpisivanja, kako
bi mogla da ga u svojstvu punomoc¢nika za-
stupa pred nadleznim sudovima i organom
starateljstva, da bi ubrzo nakon toga sa BB
prekinula svaki kontakt, pri ¢emu mu na
njegov zahtev nije vratila avansno primljeni
novac, s obzirom na to da nije preduzela niti
jednu radnju, zbog Cega je svojevremeno za-
htevala da joj se isti i uplati.

Tokom vodenja disciplinskog postupka
na jasan, nedvosmislen i ni¢im osporen na-
¢in potvrdeni su svi navodi iz disciplinske
optuznice i dokazano je da je AA izvrsila
predmetnu tezu povredu duznosti advokata
i ugleda advokature, koju disciplinski okri-
vljena nije negirala, jer se u predvidenom
roku od osam dana od prijema prijave 15. 5.
2023. godine na nju nije izjasnila, a, iako



Sentence iz prakse Disciplinskog suda AKV, str. 912-916.

uredno pozivana, nije pristupila ni na jedan
disciplinski pretres, niti je svoje odsustvo
pravdala, tako da je sa njene strane izostao
pokusaj da disciplinskom veéu eventualno
predo¢i dokaze da je zaista zastupala BB,
odnosno da mu je refundirala unapred pla-
¢eni honorar za radnje pruzanja pravne po-
moc¢i koje se obavezala da ¢e preduzeti.

Kodeksom profesionalne etike advokata
u pravilu br. 7.1. nacelno je propisano da je
advokat duzan da zastupa savesno.

Disciplinski sud AKV je AA oglasio
krivom i izrekao joj nov€anu kaznu u izno-
su od 360.000,00 dinara uz obavezu da plati
troskove postupka, vodeéi racuna o tome da
prilikom odmeravanja kazne kod okrivlje-
ne nije utvrdeno postojanje olakSavajuéih
okolnosti koje bi mogle uticati da navedena
sankcija bude blaza.

Presuda Disciplinskog suda AKV posl.

br. Disc. 5/23. od 23. 2. 2024, potvrdena

presudom Disciplinskog suda AKS

posl. br. 10/24. od 22. 6. 2024. godine.

Neblagovremeno obaveStavanje
klijenta o svim bitnim promenama
u predmetu

Odredba:

Cl. 240, st. 2, t. 2. Statuta AKS, u
vezi sa povredom pravila br. 24.3.5.
Kodeksa profesionalne etike advokata.

Sentenca:

Advokat je u obavezi da i bez izri-
Citog zahteva klijenta istog uredno i
azurno informise o svim novostima koje
se odnose na postupak u kojem je nje-
gov punomocnik, i to bez neopravdanog
odlaganja, a na zahtev zastupanog lica i
o svim drugim pojedinostima.

*
* *

Disciplinski okrivljena AA, advokat
u Novom Sadu, presudom donetom na
osnovu priznanja, oglasena je krivom za
lakSsu povredu duznosti i ugleda advo-

kature i sankcionisana je opomenom uz
obavezu snoSenja troskova disciplinskog
postupka u ukupnom iznosu od 36.000,00
dinara, jer je sposobna da shvati znacaj
svog dela, koga je bila svesna i Cije izvr-
Senje je htela, propustila da klijentkinju
BB iz Petrovaradina blagovremeno oba-
vestava o svim bitnim promenama u pred-
metu posl. br. P1.../22, koji se vodio pred
Visim sudom u Novom Sadu, na taj nacin
Sto nakon prijema prvostepene presude
dana 27. 9. 2023. godine, BB nije obave-
stila o prijemu i ishodu odluke, primlje-
nim nalozima za izmirenje sudskih taksi,
nakon Cega je 16. 10. 2023. godine pod-
nela Zalbu protiv sporne presude, o cemu,
takode, nije obavestila ostecenu, da bi po-
tom 25. 10. 2023. godine preuzela nalog
za placanje takse na zalbu, a 17. 1. 2024.
godine i opomene za pla¢anje pomenutih
taksi, o ¢emu je klijentkinju obavestila
putem telefona tek 7. 2. 2024. godine, od-
nosno Cetiri meseca nakon urucenja pre-
sude i preduzimanja drugih radnji.

Kodeksom profesionalne etike advo-
kata u pravilu br. 24.3.5. imperativno je
propisano da je advokat duzan da klijenta
blagovremeno obavestava o svim bitnim
promenama u predmetu, a na trazenje kli-
jenta i o svim pojedinostima.

Presuda Disciplinskog suda AKV posl.
br. Disc. 5/24. od 21. 2. 2025. godine.

NAPOMENA:
Ova presuda ne sadrzi obrazloZenje.

OCdigledno nesavestan rad u
advokaturi i pribavljanje klijentele
preko posrednika

Odredbe:

Cl. 241, st. 2, t. 1. i 37. Statuta AKS,
u vezi sa povredom pravila br. 17.2.3.
i 23.1. Kodeksa profesionalne etike
advokata.
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Glasnik Advokatske komore Vojvodine, br. 3/2025.

Sentenca:

Advokat u svom radu ne sme koristi-
ti usluge posrednika, niti tre¢im licima
moze davati svoja blanko punomoc-
ja radi njihovog potpisivanja od strane
buducih klijenata, s obzirom na to da je
duzan da nastoji da mu stranka licno pred
njim iznese problem, izjavi da mu slucaj
poverava i potpiSe punomocdje.

Iz obrazlozenja:

Disciplinski okrivljeni AA, advokat u
Novom Sadu, sposoban da shvati znacaj
svog dela i da upravlja svojim postupcima,
iako je znao da je ono zabranjeno, tacno
neutvrdenog dana, predao je blanko puno-
moc¢i zaposlenim licima u BB, privrednom
drustvu sa sediStem u Novom Sadu, osnova-
nom za pruzanje usluga tehnickog pregleda,
osiguranja i registracije vozila, koja lica su
te punomoc¢i dalje rasporedili potencijalnim
klijentima, a sve u cilju registracije vozila,
da bi nakon toga tako potpisane i popunje-
ne punomo¢i dostavljali AA, radi njihovog
podnosenja na Salteru PU u Novom Sadu
od strane okrivljenog, bez da je isti pre toga
stupio u kontakt sa klijentom, niti mu je kli-
jent lino izneo svoj problem, odnosno za-
htev, niti mu neposredno dao izjavu da mu
slu¢aj poverava.

AA je dana 2. 3. 2021. godine upotrebio
tako pribavljeno ovlaséenje za registraciju
putnickog automobila ,,MINI Cooper®, pro-
izvedenog 2003. godine, zelene boje, broj
Sasije ...93, registarskih oznaka NS (...),
vlasniS$tvo podnosioca disciplinske prijave
VV iz Novog Sada, pri ¢emu imenovani ni-
kada nije potpisao ovlaséenje za registraciju
vozila niti okrivljenom, niti bilo kojem dru-
gom licu, usled Cega je registracija navede-
nog vozila poniStena reSenjem Ministarstva
unutra$njih poslova, Direkcije policije, PU
u Novom Sadu, Odeljenja za upravne poslo-
ve, Odseka za registraciju vozila i vozacke
dozvole donetim 26. 5. 2021. godine pod
posl. br. .../21.

Cinjeni¢no stanje Disciplinski sud AKV
je prvenstveno utvrdio iz iskaza oStec¢enog
VYV, koji je na disciplinskom pretresu odr-
zanom 11. 2. 2022. godine izjavio da ne
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poznaje okrivljenog AA, niti da ga je ikada
angazovao za obavljanje bilo kakvih advo-
katskih usluga, posebno istiu¢i da mu nije
potpisao ovlaséenje za registraciju njegovog
putnickog vozila, kao i da je u agenciju za
registraciju vozila BB prvi put otifao tek
kada je saznao da je njegovo vozilo registro-
vano, te da je predmetnu registraciju nakon
toga ponistila PU u Novom Sadu.

Pomenuti iskaz VV, osim §to je jasan,
zivotan i logican, potkrepljen je i pisanom
dokumentacijom u spisu, koja nije ospora-
vana, a medu kojom se, pored ostalog, nala-
zi 1 punomo¢ prijavljenog AA, snabdevena
njegovim advokatskim pecatom.

Disciplinski sud je misljenja, za razli-
ku od okrivljenog, da je opisanim radnjama
ucinjena teza povreda duznosti advokata i
ugleda advokature iz razloga sto je AA svo-
je blanko punomod¢i tre¢em licu, tj. privred-
nom drustvu BB, dostavljao kako putem
mejla, tako i licno, a one su zatim potpisi-
vane u prostorijama koje nisu advokatska
kancelarija, ve¢ poslovni prostor BB, dodat-
no vode¢i racuna o tome da sam okrivljeni
nikada nije stupao u kontakt sa svojim kli-
jentima, niti su mu oni iznosili problem i ¢i-
njenice na koji nacin je potrebno da se izvrsi
registracija njihovih vozila, niti su mu dava-
li bilo kakav usmeni nalog da ih zastupa, iz
¢ega nedvosmisleno proizlazi zaklju¢ak da
nije bilo odnosa advokat — klijent, ve¢ da su
se poslovi pruzanja pravne pomo¢i obavljali
preko posrednika, $to je izriCito zabranje-
no i predstavlja ocigledno nesavestan rad u
advokaturi.

Kodeksom profesionalne etike advokata
u pravilu br. 17.2.3. propisano je da ¢e se
smatrati da advokat krsi zabranu reklamira-
nja, narocito kada daje drugome svoje po-
setnice ili blanko punomodja radi dalje ras-
podele potencijalnim klijentima, dok je pra-
vilom br. 23.1. striktno odredeno da advokat
treba da nastoji da stranka licno pred njim
iznese problem, izjavi da mu slucaj povera-
va i potpise punomocje.

Disciplinsko veée je odlucujuci o vrsti 1
visini sankcije imalo u vidu vreme od kada
datira teza povreda duznosti advokata koja je
obuhvacena optuznicom (podignutom 2. 11.
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2021. godine), te okolnost da je prema tada
vaze¢oj Tarifi o nagradama i naknadama
troskova za rad advokata vrednost poena
iznosila 30 dinara, a kako za tezu povredu
nije moguée izricanje novcane kazne ma-
nje od tridesetostrukog iznosa najnize na-
grade (50 poena) predvidene Tarifom, niti
veée od Sezdesetostrukog iznosa najnize
nagrade, to je okrivljenom od olakSavaju-
¢ih okolnosti cenjena njegova prethodna
disciplinska neosudivanost, dok otezavaju-
¢ih okolnosti nije bilo, pa mu je izrecena
maksimalna novéana kazna od 90.000,00
dinara, uz obavezu da, u skladu s Odlukom
Upravnog odbora Advokatske komore Srbi-
je posl. br. 916-11.6/2014. od 17. 9. 2014.
godine, nadoknadi troskove ovog postupka
u iznosu od 144.000,00 dinara.*

Presuda Disciplinskog suda AKV

posl. br. Disc. 25/21.

od 28. 3. 2022. godine.

Laksa povreda Kodeksa
profesionalne etike advokata

— podnesci i usmena izlaganja
advokata treba da budu jasni,
saZeti, umesni i logi¢ni, a kritika
koju advokat upucuje sudu, drugim
drZzavnim organima i njihovim
predstavnicima ne sme da bude
saopsStena na neprimeren ili
uvredljiv nacin

Odredba:

Cl. 240, st. 2, t. 2. Statuta AKS,
u vezi sa povredom pravila br. 38.4.
Kodeksa profesionalne etike advokata.

Sentenca:

Advokat ¢ini laksu povredu duzno-
sti advokata i ugleda advokature kada
se u zalbi na neprimeren nacin obraca
prvostepenom i drugostepenom orga-
nu uprave, koristeci izraze 1 re¢i koji su
u suprotnosti s advokatskim nacinom
komuniciranja zasnovanom na posto-
vanju pravnicke profesije i Kodeksa
profesionalne etike advokata, ¢ijih odred-
bi se uvek mora pridrzavati u svom radu.

Iz obrazloZenja prvostepene presude:

Disciplinski okrivljeni AA, advokat u
Subotici, dana 9. 8. 2021. godine, sposo-
ban da shvati znacaj svog dela i da upravlja
svojim postupcima, svestan njegove protiv-
pravnosti, predao je zalbu sa uvredljivim sa-
drzajem Ministarstvu finansija, putem Grada
Subotice, Gradske uprave, Sekretarijata za
imovinsko-pravne poslove, stambena pita-
nja i gradevinsko zemljiste, kao donosioca
pobijanog resenja posl. br. IV-1.../2021 od
6. 8. 2021. godine, u kojoj je, pored ostalog,
naveo sledece:

,...vasa tumacenja mogu da obavezu-

ju samo vas koji primate platu na grbaci

gradana ove drzave, platu na mestima

na koja ste dosli promenom Zzutih u

naprednjacke politicke dresove, te treba

da imate u vidu da ¢e vasSe baljezgari-

je izu€ene na pomenutim seminarima i

vase odluke donete po ’pravilima’ izu-

¢enim na tim seminarima biti predmet
preispitivanja od strane redovnih sudova
ove drzave, u parni¢noj i krivi¢noprav-
noj materiji®,
postavivsi i pitanje: ,,da li ste vi normalni?*,
¢ime se nedoli¢no ponasao prema protivnoj
stranci putem podneska kojim je na nepri-
meren i uvredljiv nacin uputio kritiku.

Cinjeniéno stanje prvostepeni sud je
utvrdio iz sadrzaja same Zzalbe, a koji sadr-
7aj, sastavljanje zalbe, njenu predaju i tekst
napisan u istoj od pocetka postupka nije
sporio ni sam disciplinski okrivljeni.

Prvostepeni disciplinski sud je predmet-
nu zalbu, koja predstavlja pisanu dokumen-
taciju, u celosti prihvatio, a posebno $to je
na njoj nesumnjivo otisnut i advokatski pe-
Cat i potpis AA.

Odbrana disciplinski okrivljenog u delu
da je celokupna zalba napisana po savetu
njegovog klijenta BB za ovaj postupak nije
od znacaja, jer je AA zalbu sam sacinio, a u
toku prvostepenog postupka nije predlagao
nijedan dokaz u navedenom pravcu, kon-
kretno saslusanje BB, koji mu je potpisao
punomoc¢ za sastavljanje zalbe i razjasnjenje
da li je to bilo po navodima stranke. U spi-
sima disciplinskog predmeta postoji samo
zalba koju je potpisao i na nju stavio pecat
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Glasnik Advokatske komore Vojvodine, br. 3/2025.

prijavljeni AA, a u tekstu zalbe nigde ne
stoji, niti se moze zakljuciti, da je ona pisa-
na po instrukcijama stranke koja je advoka-
tu potpisala punomog.

Prvostepeni sud je imao u vidu da je
podnosilac prijave Gradska uprava Grada
Subotice, Sekretarijat za imovinsko-pravne
poslove, Sluzba za imovinsko-pravne po-
slove i gradevinsko zemljiste, dopisom od
26. 1. 2023. godine obavestila Disciplinski
sud AKV da povlaci prijavu protiv AA, ali
ova ¢injenica je nebitna u odnosu na utvrdi-
vanje ¢injeni¢nog stanja, ve¢ se moze ceniti
isklju¢ivo u pogledu okolnosti odmeravanja
kazne disciplinski optuzenom.

Shodno navedenom utvrdenom ¢injenic-
nom stanju, Disciplinski sud AKV je zauzeo
stanoviste da je AA uéinio tezu povredu du-
znosti advokata iz ¢l. 241, st. 2, t. 14. Statu-
ta AKS (nedoli¢no ponasanje prema drugom
advokatu, advokatskom pripravniku, protiv-
noj ili svojoj stranci, sudu, svedoku, vesta-
ku, sudskom tumacu ili u¢esniku u postupku
koji ima svojstvo sluzbenog lica), u vezi sa
krSenjem pravila br. 38.4. Kodeksa profesi-
onalne etike advokata.

Primenom ¢l. 77, st. 1, t. 2. Zakona o
advokaturi okrivljenom je izreCena disci-
plinska mera — nov¢ana kazna u iznosu od
270.000,00 dinara i obavezan je da snosi
troskove disciplinskog postupka u ukupnom
iznosu od 210.234,00 dinara. Odlucujuéi
o vrsti i visini sankcije, prvostepeno disci-
plinsko vece imalo je u vidu da se za tezu
povredu duznosti i ugleda advokature ne
moze izreé¢i noveana kazna manja od tride-
setostrukog iznosa najnize nagrade koja je
predvidena u Tarifi o nagradama i naknada-
ma troskova za rad advokata. Vode¢i racuna
o Cinjenici da AA do sada nije disciplinski
odgovarao, kao i da je podnosilac prijave do
zakljucenja disciplinskog pretresa povukao
prijavu, Disciplinski sud AKV je navedeno
cenio kao olakSavaju¢e okolnosti, dok ote-
zavajucih okolnosti na strani istog nije bilo.

Iz obrazlozenja drugostepene presude:

Disciplinski sud AKS nasao je da su
osnovani navodi zalbe da se u konkretnim
radnjama AA ne radi o tezoj povredi duzno-
sti advokata i ugleda advokature propisanoj
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u ¢l. 241, st. 2, t. 14. Statuta AKS, u vezi
sa povredom pravila br. 38.4. Kodeksa pro-
fesionalne etike advokata, s obzirom na to
da obracanje disciplinski okrivljenog Mini-
starstvu finansija Republike Srbije i navodi u
zalbi nisu, niti se mogu okarakterisati kao ne-
doli¢no ponaSanje prema drugom advokatu,
advokatskom pripravniku, protivnoj ili svo-
joj stranci, sudu, svedoku, vestaku, sudskom
tumacu ili ucesniku u postupku koji ima
svojstvo sluzbenog lica, ali, uprkos tome,
i dalje egzistira povreda pravila br. 38.4.
Kodeksa profesionalne etike advokata, kojim
je odredeno da podnesci i usmena izlaganja
advokata treba da budu jasni, sazeti, ume-
sni i logi¢ni, a kritika koju advokat upucuje
sudu, drugim drzavnim organima i njihovim
predstavnicima ne sme da bude saopstena na
neprimeren ili uvredljiv nacin.
Drugostepeno vece smatra da advokat u
svojim obrac¢anjima sudu i drugim drzavnim
organima, mora da postupa s elementarnom
pristojnos¢u i da ne koristi kvalifikacije i
nacin izrazavanja koji je protivan Kodeksu
profesionalne etike advokata i pravnoj kul-
turi 1 uvazavanju pravnicke profesije. Ta-
kode, kritika na rad suda i drugih drzavnih
organa izneta u podnesku ne sme da bude
saopstena na neprimeren i uvredljiv nacin.
Saglasno iznetom, drugostepeno vedée
u pogledu pravne kvalifikacije preinacilo
je prvostepenu presudu Disciplinskog suda
AKYV, tako §to je okrivljenom za lakSu po-
vredu duznosti advokata i ugleda advokatu-
re iz ¢l. 240, st. 2, t. 2. Statuta AKS, u vezi
sa povredom pravila br. 38.4. Kodeksa pro-
fesionalne etike advokata, izreklo meru opo-
mene, imajuéi prvenstveno u vidu da AA
ranije nije disciplinski osudivan i obavezalo
ga je na placanje troSkova drugostepenog
postupka u iznosu od 108.000,00 dinara.
Presuda Disciplinskog suda AKV
posl. br. Disc. 3/22. od 20. 2. 2023,
preinacena presudom Disciplinskog suda
AKS posl. br. 13/23.
od 15. 7. 2023. godine.

Sentence priredili
. Zdravko Josié, Ljiljana Vujovié
i Zeljko Koci¢, advokati u Novom Sadu



Opabpana npakca 13 0071aCcTH KPUBUYHOT IIpaBa

CHUMIIN CA KAMEPA 3A BUJAEO-HAI30P
KAO JOKA3 Y KPUBUYHOM IIOCTYIIKY

IIpakca BpxoBHOr (KacaumoHOr) cyjaa

OCIIOPEHA 3AKOHUTOCT
CHUMKA CAMOTI 110 CEBHA

He mo:ke ce KOPHCTHTH jep HHUCY
ucnymwenu yejaosu u3 3KII (132a)

Bbpanunan okpusibeHor je y 333 ucra-
Kao J1a ce Mpecyle 3aCHUBajy Ha BUJIEO-
-CHUMKY CHTYPHOCHE Kamepe 3 pajmbe,
a KOJM je HE3aKOHWT JI0Ka3, jep Huje OHo
UCIIyIeH HHjefaH yclIoB u3 wi. 132a,
ct. 3.! Taga Baxeher 3KII, omHOCHO Yy
HOCTYIIKY

'V an. 132a, cr. 3. 6wi10 je mpoIucaHo
na ce dororpaduje WM 3BYYHH, OJHOCHO
3BYYHH M BHJICO-CHUMIM KOjU HE CHajajy y
cT. 1. (CBM CHMMIIM, OCHM CHHMaKa paJbu
cnpoBeneHux y ckiangy ca 3KII) mory xo-
PHCTUTHU Kao0 JI0Ka3 y KPUBHYHOM MOCTYIIKY
1) ako je yTBpheHa HHUXOBa ayTEHTHYHOCT

,...Hje yTBphUBaHa HeroBa ayTeHTHY-
HOCT, HHUje UCKJby4yeHa MoryhHocT ¢o-
TOMOHTa)XK€, BHIEO-MOHTaXE U JAPYTHX
obunka (ancupuroBama’,

HUTH j€ MOCTOojalia carlaCHOCT OKPHUBJbE-
HOT 3a U3BOleHe OBOT J0Ka3a.

BKC je on06uo oBe HaBoJe Kao He-
OCHOBaHE, MPUXBATUBILM pa3liore Kai-
OCHOr Cy/a KOjU HHje y3uMao y 003up
yi. 132a, cr. 3, HEro camMo KOHCTAaTOBAo
Jla je BHICO-3aIIUC CHTYPHOCHE Kamepe
U3 paJiibe HACTAO0 Y TOTILYHOCTH Y CKIIamy

U WcKJbydeHa MoryhHOCcT (oTOMOHTaxe
WJIA BUICO-MOHTAXE M JPYTUX 00NHKa (ai-
cudukoBama Qororpaduja U CHUMaKa, H
2) ako cy ¢ororpaduja, 0OTHOCHO CHHUMAK
HaInpaBJbeHU y3 NpelyTHY WIH H3PHUHUTY
CarjJacHoOCT OCYMIbMYEHOT, OJHOCHO OKpH-
BJBCHOT, KaJla Ce OH WJIM IEeroB IJlac, Halla-
3¢ Ha GoTorpaduju, OMHOCHO CHIUMKY.
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¢ oapenbom wi. 132a, cT. 6. paHuje Baxe-
her 3KII, oqHOCHO Kao BWA OMIITHX Oe-
30€THOCHHX Mepa” Koje ce Tpeay3uMajy
Ha jaBHUM IOBpIIMHAMa — yJuLlama, Tp-
rOBUMA, MAPKUPATHIITAMA, JTBOPULITHMA
IIKOJIa U yCTaHOBA M JPYTUM CIMYHHM
jaBHUM TMOBpIIMHAMA, OJHOCHO Yy jaB-
HUM O0jeKTHMa M MPOCTOpHjamMa — 3rpa-
JaMa JpXKaBHUX OpraHa, ycTaHOBama,
OoyHWIaMa, IIKOJaMa, aepoApOMHMA,
ayTOOYCKMM M JKEIe3HHYKUM CTaHHUIA-
Ma, CIOPTCKUM CTaJIMOHMMa U Xaiama U
JPYTUM TaKBUM jaBHUM INPOCTOpHjaMa U
ca HUMa TOBE3aHUM OTBOPEHHUM TOBP-
mIMHaMa, Kao U y paamama, IpoJaBHUIA-
Ma, OaHKama, MemayHHullama, o0jeKTuma
3a TOCJIOBHE HAMEHE W JPYTHM CIMYHHM
o0jeKkTuMa y KOjuMa ce CHHUMAaHE PEI0B-
HO 00aB/ba M3 0e30eqHOCHUX pasziora.’

He moske ce KOPUCTHTH jep HX
3KII He nmpeno3Haje Kao /10Ka3

1) Bpanuian OKpHUBJbEHOT je Yy
333 kao Heg03BO/bEHE A0KA3€E 03HAYHMO
»CHHMKE €2 MPUBATHUX CUTYPHOCHUX
kamepa“ jep ux Baxehu 3KII ne npe-
Mo3Haje Kao 10Ka3.

IMonazehu on oxpende wun. 604,
ct. 1. 3KII, BKC je 3akonutocT noka-
3HHUX pajilbll LIEHUO MO ojJpeadama paHH-
je Bakeher 3KII (Cnyorcoenu aucui CPJ,
op. 70/01. u 68/02. u Cuyocobenu ina-
cnux PC, 6p. 58/04, 85/05, 15/05, 49/07,
122/08, 72/09. u 76/10), na je 3akby4uo
Ja TpPBOCTENEHU CyA HHUje IOrPEeIIno
KaJia je Kao JI0Ka3 KOPUCTHO

* JIeTOBU TEKCTa y UTAUKY U OOy Cy
HCKJbYYHBO HCTHLIAA OJ] CTPAHE ayTOPKE.

2 BpXOBHHM KacallMOHH CyJ, Hpecyna
y mpeamery K33 29/2016. om 26. 1. 2016;
Amnenanonu cyn y Hosom Cany, npecyna
y npeamery Kokl 6p. 1158/15. ox 18. 11.
2015. roguue.
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»-..pOTOrpaduje HacTame CHUMAHEM
CHUT'YPHOCHHX Kamepa MTOCTaBJbEHHUX M3
0e30eIHOCHUX pasjiora og cilipane 61a-
cHuKa Hpusaminux ipegyzeha Ha KOjuMa
ce MPeno3Haje OKPUBJBEHU ',

Ooynyhu na cy Take ¢ororpaduje ucmy-
HbaBaje CBE 3aKOHCKE YCJIOBE U3 IpeT-
xomuor 3akona.’ Hamme, BKC je nHaBeo
na je y ui. 132a, cr. 7. panuje Baxeher
3KII 6mmo mpomucano xa ce pororpapu-
j€ WM 3ByYHH, OJHOCHO 3BYYHH M BUJIEO-
-CHMMIIU HanpaBJbeHH 0e3 npehyTHe uiu
M3PHYHATE CarJaCHOCTH OCYMIbHUYCHOT
WIA OKPUBJBEHOT KOjU C€ Ha HhHMa Ha-
Ja3e, WM YHjU je TIac CHUMIbEH, MOTY
KOPUCTHTH Kao JI0OKa3 y KPUBUYHOM TI0O-
CTYIIKY, YKOJHKO Cy HAacTald Kao BHJ
0e30eJHOCHMX Mepa Mpeay3eTux  Off
CTpaHE gpoicaoya cuiana u gpyiux upo-
cifiopuja, OJHOCHO OJf CTpaHe JAPYror
JML@ [0 HaJoTy ApsKaola CTaHa U Jpy-
TUX TPOCTOpH]a,

».IIITO C€ OTHOCH M Ha ABOPHILHE W

Jpyre CIMYHE OTBOPEHE TpocTope™.*

2) Bpanunaan oxkpusJbeHor je 'y 333
KA0 HeI03BOJbEH 10Ka3 03HA4HO (oTo-
rpajuje auma Koje je cIUKAHO MPHIU-
KoM Kopuinhema 0ankomara (,,3a Koje
Cy CYIOBH 3aK/bYYUJIHU 12 je OKpPHBJbe-
HU“) M3 pa3jora mro cy Hacraie 2006.
Yy BpeMe Bakelha KPHBHYHOT 3aKOHA
Koju Huje nmpeasuhao na ce takse ¢o-
Torpaduje MOry KOpUCTUTH KA0 I0Ka3.
Haume, 6panniian je ucrakao Ja je ra-
kBa moryhnoct mpeasulena tex 2009,
Kajaa je usmenama u gonyHama y 3KII
yHeT 4. 132a. 3KITI, a Huje je mo3HaBao
Hu 3KII koju je Baxkuo y Bpeme H3Bp-
mema kpuBnyHor aena Hu 3KII koju
BaXKH y Bpeme cyhema.

3 Venou cy Owu iporvcanu y wi. 132a,
ct. 6. 3KIL

* BpXOBHH KacalMOHH CY[, Mpecyaa y
npeavery K3z 203/2014. ox 26. 3. 2014.
TOJIMHE.
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BKC je TakBe HaBo/ie 0J10MO Ka0 HEO-
cHoBaHe: nonasehu on onpende wi. 112,
ct. 26. K3 (3Haueme u3pasa ,Hucrpasa‘)
,»KOJU je BaXHO Yy TO Bpeme™, 3aK/bYy4HO
je mace

»»---IIOJ TIOJMOM HCIIpaBe T0pa3yMeBajy

u pororpaduje Koje Cy HarpaBibeHe 0e3

npelyTHe WM H3PHYUTE CarslaCHOCTH

OKPHBJBEHOT KOjH C€ Ha BbUMa Halazu",

Ia ce CaMHUM THM ,,MOT'Y KOPUCTHTU Kao
JI0Ka3 y KPHBUYHOM IIOCTYIKY™, jep Cy
HacTaje

»»---K20 BUJI ONIITHX Oe30eIHOCHNX Mepa
KOje ce Mpeay3rMajy Ha jaBHUM MECTH-
Ma, OJHOCHO y jaBHMM OOjeKTHUMa W
IpocTopujamMa Kao ITo je OaHka, a y
KOjUMa Ce CHUMarbe PeOBHO 00aBJba U3
0e30eTHOCHUX pasnora™.

Iopen Tora, kako ce 00aBe3Ha peTpo-
aKTHUBHA MPHMEHA 3aKOHA KOjU je OJaku
3a yunHuona (4. 5, cr. 2. K3) ogHocu Ha
MaTepujajHe a He Ha IPOLECHE 3aKOHE,
npema BKC cy HeocHOBaHM HaBoiu

»-..Ja je MOryhHOCT Jia ce y MOCTYIKY
Kao Joka3 Kopucte ¢ororpaduje mpen-
Buhene Texk wi. 132a. 3KII (u3mene u
nomyHe u3 2009. romuHe), a na UCTY
Moryhroct Hucy npensubamm Hu 3KIT
KOju je 6uo Baxkehm y Bpeme u3BpIICHa
kpuBuuHor jiena 2006. roquHe, HUTH MaK
3KII Baxxehu y Bpeme cyhema‘.’

3) bpanunaan okpus/beHor je y 333
OCIIOPHO TIpecyAy jep ce 3aCHMBAa Ha
cHuMuuMa — gororpadujama ca Buseo-
-HajJ30pa Mecape, KOju TpeACTaB/bajy
HeI03BO/beH /I0Ka3 y cMucay wi. 132a.
»crapor 3KII.

BKC je Hajnipe HaBeo na je

,...0€3 3Hauaja IMo3WBame OpaHHoNa

OKPHBJBEHOT Ha opendy wi. 132a. panu-

je Baxeher 3KII*,

Ooynyhu na

5 BpXOBHHM KacalMOHH CyA, Hpecyna
y npeamery K33 751/2015. ox 9. 9. 2015.
TO/IUHE.

,...HUje OWJIa Ha CHa3M y BpEMe H3Bp-
[ICkha KPUBUYHOI Jiella Yy THTalmy U
HacTaHKa MOMEHYTHX Qororpaduja,
OJTHOCHO CHHMKa CUTYPHOCHHX Kamepa',

a II0TOM HMCTaKao Ja c¢

,»-..F TIPEMA TOj 3aKOHCKO] 0J[pe/i0H, Kao
H mpema ogpeadama caaa Baxeher
3K

BH/1€0-CHUMAaK, 0IHOCHO (poTorpaduje,
cauynmbeHe 0e3 carJlacCHOCTH OKPHBJbe-
HOI KOjH ce HAa IHLHMAa HAJIa3M, MOTY
KOPHCHTH Kao0 J0Ka3 U3 pa3jora IITO:
a) mpeAcTaBJbajy pe3yJiTaT CHUMAbhA
Ka0 BH/1a ONMIUTHX 0e30eJHOCHUX Mepa

,s-..y O0jEKTy TMOCIIOBHE HaMEHE Y KOjeM
ce CHMMame caMO MOCJIOBHOT MPOCTO-
pa penoBHO oOaBJba U3 0E30€THOCHUX
paznora®,

0) uMHe cacTaBHU J1e0 u3BeLITaja o ¢o-
PeH3MYKOM Mperjely JHIA MecTa, U
1[) NpeACTaB/bajy HCIOPaBy, y CMUCIY
qr. 138, cr. 1. 3KII, y Be3n ca wm. 112,
cT. 26. K3.°6

4) Tlonazehu ox . 112, ct. 26. K3,
KojoM je Ommke oapeheH nojam ucnpase,
a Oyayhu 1a je HacTao Kao BHJ ONMIITHX
0e30e/ITHOCHMX Mepa Koje ce Tpeay3u-
Majy Ha jaBHUM MECTHMa, OJIHOCHO Yy
jaBHIM 00jeKTHMa y KOjUMa Ce CHHUMAme
penoBHO oOaBiba M3 0Oe30eHOCHUX pa-
370Ta, BHIEO-CHUMAK €A CHTYPHOCHHMX
kaMmepa 1o Hajaxewmy BKC mpencra-
BJ/ba MpeIMeT KOjU je MmoaodaH ma ciy-
JKH Kao JI0Ka3 HeKe YMIbEHHIE KOja UMa
3Ha4aj 3a IpaBHE OJHOCE, MOXE Ce CMa-
TpaTH HCIPABOM H

,-..KA0 TaKaB ce MO’Ke KOPHCTHUTH,

O/THOCHO M3BECTH KAa0 10Ka3 y KPHBHY-

HOM MOCTYNKY.

® BpXOBHH KacalMOHH CY/[, Ipecyaa y
npeamery K33 1040/2015. ox 24. 12. 2015.
TOJIMHE.

7 BpXOBHH KAacalMOHH CyA, Hpecyna
y npeamery K33 104/2019. ox 6. 2. 2019.
TOJIMHE.
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OCIHIOPEHA 3AKOHHUTOCT
CHUMABA

HeoBinamheno cHumame npocropa

1) CHuMak je He3aKOHHUT J0Ka3 jep
je Hacrao HeoBiaamheHum cHUMambeM
HA PajHOM MecCTYy, KojuM je moBpelheno
YceTaBoM 3arapaHTOBaHO NPaBO HA paj

Bpanunan okpusibeHor je y 333 kao
HE3aKOHUT Joka3 o3Hauno CD ca cHuM-
yMa HACTAINM CHHMameM Kamepama
Ha pajiHoM MecTy (Y IIKOJIN), YUME je

»--JJUPEKTHO TIOBpeheHO YCTaBOM 3ara-
PAHTOBAHO IPaBO Ha paJi CXOJHO Wi. 60.
Vcrasa PC*.

BKC je onenno oBe HaBoae HEOCHO-
BaHUM M IIPUXBATHO Pa3ore U3 Jpyro-
CTEIEHE INIpecy/e, YIYTUBIINA Ha BUX, Ja
Cy CHTypHOCHE KaMepe y MKoiH, Oyayhn
Jia ciIyke yHampehemy CHUTypHOCTH numa
1 UMOBUHE, 3allpaBo ,,HaJ30pPHe KaMmepe
HA jaBHOM MeCTY M y jaBHOj yCTaHO-
BH* U CAMHM THM je CHUMAK 103B0.beH
aoka3. TakBu cHUMIM OU ce, IpeMa Mu-
LHbEY KaIOEHOI cyla, MOIVIM cMaTpa-
TH HEIO3BOJEHHM JOKA30M jEANHO Y
CUTYyalHjH

»---J1a j€ TOCTOjaJIa CyMEba JIa HEKO YHY-

Tap MIKOJIC BPpUIK HEKO KPUBUYHO JCIIO

1 J1a Cy CIICLHjaJIHO U3 TOT pa3jora Hak-

HaJHO IIOCTAaBJbEHE KaMepe, Yy LUJbY

OTKpHBamba KPUBUYHOT JI€JIa U BEroBOr

u3BpHoivona M aa Cy HUCTC IOCTaBJbEHE

0e3 Hapeabe u ogo0pema cyaa‘“.?

2) CHUMAK je He3aKOHHT /I0Ka3 jep
je HacTao HeoBjamheHUM CHHMameM
NMPOCTOPa KOju HUje jaBHA MOBPUIUHA,
4yuMe je ocTBapeHo Omhe KpuUBH4YHOT
nmeaa w3 wi. 144. K3

8 BpXOBHHM KacallMOHH CYH, Ipecyla y
npeamery K33 927/2019. ox 1. 10. 2019;
Bumu cyn y Yauky, mpecyna y mpeamery
Kkl 28/19. ox 9. 4. 2019. roqune.

920

Bpanunar okpusibeHor je y 333 wuc-
TaKkao BHICO-CHMMAaK CUT'YPHOCHUX Ka-
Mepa Kao HE3aKOHUT J0Ka3 Yy CMHCIY
wi. 144. K3, jep je Hacrao CHUMamweM
NOBPLINHE KOja HHUje jaBHA NOBPIIU-
Ha, YUMe je M3BPLICHO KPUBHYHO JeJ10
Heosaamhenor ¢ororpadpucama, a na
Cy IPBOCTEIIEHH U JPYTrOCTEHCHU CY /[T

»---TIOTPEIIHO TPUMCHWIN MaTepuja-

HO IIPaBO KaJa Cy IOBPIIUHY JBOPUIITA

O3HAYMJIM JaBHOM MOBPIIMHOM IIPH TOME

He Mo3uBajyhu ce Ha 3aKOHCKH MPOIHUC

IITa NMPEACTaBJba jaBHY MOBPIINHY .

BKC je oBe HaBose 0110M0, HE YIIy-
mTajyhn ce y \BHX, IPOCTO 3aKJbyUUBIIT
Jla Cy CUT'YpHOCHE KaMmepe IOCTaBJbeHe
U3 0e30eJHOCHUX pPa3Jiora y JBOPUIITY
3rpajie TZi¢ je KPHBUYHO JEJO YUHECHO,
T€ J1a TAKBU CHUMIIM MOTY /12 CJIy:Ke

»...32 yTBphuBame unmeHUNA Koje

¢y y uHTepecy 0e30e¢JHOCTH CTaHA-

pa 3rpaje, ajJid M LIHMpe — Y jaBHOM

HHTepecy",

TUM TIpe IITO CTPAaHKE HUCY OCIIOpOBale
BHUXOBY ayTCHTHYHOCT.’

3) CHuMaKk je He3aKOHMT J10Ka3 jep
je HacTao HeoBJIamheHUM CHHMAMEM.

Kao nezakonut noxas y 333 o3HaueH
j€ BHJEO0-3aIliC ca KaMepe MOCTaBJbEHE Y
omreheHoj pupmu.

BKC je nmpocTo KOHCTAaTOBAaO 1a ce
HE paayl 0 He3aKOHHTOM JI0Ka3y, Oyayhun
J1a cy Kamepe

»...JIOCTAB/beHEe Yy HUBY 00e30ehema

o0jexkTa W MPOCTOPA, a HA IITA MpaB-

Ha JIMLA UMajy MPaBo, CXOAHO 3aKOHY

o mpuBaTHOM 00e30ehemy, kKojum ce

ypebhyje mopex ocramor Hu 3amiTHTa

objekara®.'?

° BpXOBHH KacalWOHH CyH, Ipecyaa y
npenmery K33 1411/2018. ox 11. 12. 2018.
TOJIMHE.

10 BpXoBHH KacalMOHH CyJI, Ipecya y
npeamery K33 1080/2020. ox 27. 10. 2020.
TOJIMHE.
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4) CHHMaK je He3aKOHHMT JI0Ka3 jep
je Hacrao HeoBjamheHHM CHHMameM
Tyher nBopuIITa, KAMEPOM NOCTABJbe-
HOM Ha Kyhu omrrehenor

Bpanunan je kao HE3aKOHHT JOKa3
03HAYMO BHUJCO-CHUMAK Ca CUTYPHOCHHX
KaMmepa Koje Cy IocTojane Ha Kyhu omrehe
HUX, U3 pajiora mTo Cy He3aKOHHUTO CHH-
Majie Tyl)e ABOpHINTE, OJHOCHO OKpH-
BJHEHOT JIOK je OMO y CBOM JIBOPHIIITY.

BC ce He ymymra y pa3MaTpame J1a
I je CHUMame OuiIo oBiamheHo u 3ako-
HUTO, HETO Ce 3aJip)KaBa Ha KOHCTATaIj!
Jla je CHUMaHO U3 0e3e/IHOCHUX Pa3Jio-
ra, a je CHUMaK caMm 1o cedu noaodan
ma Oyde A0Ka3 — HCOpaBa, U CIyXH 3a
yTBphuBame unmenuna. Ilpu tome, Oy-
nyhu a HUKO HHje OCIOPHO HHUXOBY ay-
TEHTHYHOCT, PaJii Ce

»-..0 JIOKa3y KOJjH je 0 HAUMHY IpH-
OaBipama U H3BOhema y KPUBHYHOM

MOCTYIKY 3aKOHUT.!!

5) CHUMaK je He3aKOHHMT JI0Ka3 jep
je HacTao HeoBjamheHMM CHUMambeM
MPOCTOPa KOju HHje jaBHA MOBPIIHHA,
0e3 moTpedHe 103BOJIE

Bpanunan oxpusibeHor je y 333 wuc-
Takao Jia ce noOujaHe mpecyie 3aCHUBAjY
Ha CHUMKY CUTYPHOCHHX Kamepa Koju je
HE3aKOHUT, U3 pas3iiora ITO MEHhaYHUIA
HHje UMaJja HU oBjanihema 3a CHUMA-
Bbe jaBHHX NOBPIIMHA HUTH NOCEOHY
JA03BOJIy 32 MOCTAB/balbe CUTYPHOCHUX
Kamepa.

BC je oBe HaBOJie OLICHHO KA0 HEO-
CHOBaHe, TipuxBarajyhu pasnore u3 apy-
rOCTENeHe Ipecyie, MpeMa Kojoj ce He
paju O HE3aKOHUTOM J0Kazy Oynyhu na
je Kamepa uCHpej MEeHwadyHHlle Ouiia Io-
cTaB/beHa M3 0e30eHOCHHX pa3zjora u
pamu 3amrute 0e30€JHOCTU KOPUCHUKA
ycinyra MemadHHuIle, MOCTaBIbeHA ,,Ipe-
Ma MPOCTOPY 3a KpeTame Ielaka’ u BH-

' BpxoBHU Cyll, IIpecyia y TpeaMeTy
K33 359/2025. ox 25. 3. 2025. roquHe.

JUbMBA ¥ MEMIAliMa, a HAYHbEH CHUMAK
NpefCTaB/ba HCOPaBY, [NPHOABIbEHY
Ha 3aKOHHUT HAYMH Y OKBUPY 3aKOHCKHX
opnamiherma monumuje u3 @wi. 286. 3KI1.12

6) CHHUMAaK je He3aKOHMT JI0Ka3 jep
je HacTao HeoBjamheHHM CHHMameM
jaBHe MOBpIINHE

Kao nezaxkonut nokas y 333 o3HaueH
je caumaxk ca CD jep TexHuuka cpeacTaa
y IOcJOBUMa IpHBAaTHOI o00e30ehema
HUje JI03BOJbEHO KOPUCTUTH Ha HAYHH
KOJUM C€ Hapyulasa UpusamiHocii apy-
THX, JIOK CIIOPHM CHHMAaK yKa3yje Ha TO
Jla je KaMmepa Oujia He3aKOHHTO TOCTa-
B/beHA, 0e3 MKaKBe KOHTpOJe H Ipa-
Tehe mokymeHTaluje, a cHUMaNa je He
caMo MPUBATHO NMambe (BHBE U JINBAJIC
OKPHUBJHEHOT), HETO U jaBHY NMOBPIINHY
(JIOKQJIHU TYT), ¥ TO MPETEKHUM JCIIOM.

BKC je ymytno Ha o0pa3ioxeme
JpyrocTeneHe Ipecyne, y KoM je xaj-
OeHH CyJ 3aKJbYYHO Jia CIIOPHH CHHUMAaK
HHje HACTA0 Ka0 IWbAaHO CHUMAame
OKPHMBJbEHOT, HEr0 Y OKBUPY CHHMAHha
0e30e1HOCHe KaMmepe MOCTaB/beHe Ha
kyhu nmpuBaTHOr Ty:KMOLA, y UHjU CEK-
TOp CHHMAama je OKPUBJBCHH YIIA0 KpPH-
TUYHOM TIPHIMKOM, T¢ HHUje HEIT03BOJHCH
nokas."’

7) CHUMAK je He3aKOHHT J10Ka3 jep
je HacTao HeoBjamheHHM CHHMameM
jaBHe MOBpIINHE

Kao nezaxonut nokas y 333 o3nauan
j€é BHIEO-CHUMAaK CUTYPHOCHHUX KaMme-
pa mocraB/beH Ha Kyhm y mpuBaTHOM

12 BpXOBHH Cy[, TIpecyaa y HPEeAMETY
K33 910/2025. 01 2. 9. 2025. rogune; Buin
cyn y Humy, npecyna y mpenmery Kok.l
Op. 82/25. 01 29. 5. 2025. roaune.

13 BpXOBHHU KacalMoOHU CY/I, Mpecyaa y
npeamery K33 1145/2021. ox 19. 10. 2021;
Bumm cyn y Iloxapesuy, npecyna y npea-
mery 1Kkl 43/21. (2017) ox 15. 7. 2021.
TO/INHE.
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BJACHUINTBY, 300r uyera OpaHuall
OKPHBJBEHOT CMaTpa Ja je Kao Takas y
CYNPOTHOCTH ca: a) 3aKOHOM O 3allITUTH
nojaTaka O JIMYHOCTH, CXOJIHO KOM IIO-
CTaBJbalb€ KaMepe INpejacTaBjba obdpagy
Hogaiuaxka o auyHocwiyu, 0) 3aKOHOM O
npuBaTHOM 00e30ehemy, koju pelynuuie
HauuH UOCiiassara U Kopuuthera cu-
IyPHOCHUX Kamepa, N HAJIAXeE J1a je

»-..32 TIOCTaBJbaE KaMepe HEOIXOIHa
carjJacHoCT, OJJHOCHO JIMIeHna MuHu-
CTapCcTBA YHYTpAIIBUX [OCIOBA™,

mpu YeMy ce mpenMmeTHu norahaj omu-
rpao Ha APKAaBHOM IyTy APYror peaa,
Kao jaBHOj MOBPIIMHU; B) 3aKOHOM O 0Oe-
30eaHOCTH jaBHOT caobOpahaja, jep Hu go-
bujena nuyeHya 3a TMOCTaBJbake Kamepa
Ha MPUBATHOM TIOCETY

»-..HE MOJKE CJIYKHTH 32 CHUMambe
jaBHHMX NMOBpHINMHA, Beh MCK/BYYHMBO
NPUBATHUX Mocea’,

JIOK je CHHMAame jaBHHX IOBpPLIMHA JIO-
3BOJHEHO CaMO JpKaBHUM opraHuma (y
cMucy wi. 286).

BC je ynytno Ha o0pa3zioxeme apy-
rocreneHe npecyzae. Haume, u y xandu
je OpaHmial, OKpUBJHEHOI HMCTAaKao OBE
HaBOJE, a XaJOeHH CyJ UX je OIECHHO
HEOCHOBAHMM, HAIIABIIK HACYIPOT TOME
Jla Cy Y KOHKPETHOM CIly4ajy CUTYPHOCHE
KaMmepe TMOoCTaBheHe M3 0e30eIHOCHUX
pasJiora, na CHuUMyu

»--MOTY JIa CIIy’ke 3a yTBphuBame 4u-
HEeHNIA Koje CY Y jABHOM HHTepecy",

Oyayhu na: a) wi. 286. 3akoH o Ge30en-
HocTH caoOpahaja Ha myTeBUMa

»...OBJamhyje opran HajamexaH 3a
[OCJIOBE MMOJHIMjEe M OpraH HaJie-
JKaH 3a moclioBe caoOpahaja nma Bpie
cHUMame caoOpahaja y CBpXy JMHOKYy-
MEHTOBama caobOpahajHux mpekpiuaja,
MOHaIlIaka yuyecHHKa y caobpahajy, mpa-
hema 06e30eAHOCTH M HPOTOYHOCTH
caobOpahaja“,
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2) pamu ce 0 kKaMmepama
,»---KOj€ Cy BacHUIM Kyha MocTaBuii Ha
CBOje 00jeKTe paay 3aIITHTE THX 00jeKa-
Ta 1 JTn4He 0e30eTHOCTH ,
Ha KOjy CHUTyalujy ce He HpHMemYje
3akon o nmpuBaTHOM 00e30ehemy, jep
ypebhyje camo
»...IpUBAaTHO 00e30eheme Koje 0da-
BJbajy NpaBHA JIMIA U Tpexy3eT-
HAm .

8) Cuumak je He3aKOHUT J0Ka3 jep
je HacTao HeoBJamheHUM cHHUMambeM
jaBHe noBpuIMHe

Bpanunan okpussbeHor je y 333 uc-
TaKao Ja ce, IpeMa 3aKOHy O MPUBATHOM
00e30ehemy, 3aKoHy O 3alITHTH TOJATa-
Ka 0 nmugHocTH 1 OUTyIIH O JIMCTH BpPCTa
pammu o0pajge mojaTaka O JHMYHOCTH 3a
KOje ce MOpa M3BPLIUTH NpOIIeHA YTHIIA-
ja Ha 3alITUTY MOJaTaka O JIMYHOCTU U
TPOXUTH MHULLbee [loBepeHHKa 3a WH-
(dopmariiyje of jaBHOT 3HAuaja W 3alITH-
Ty TNOJaTaka O JMYHOCTH, ITOCTAaBIJbarbe
BH/ICO-HA30pa KBATUPHKYje Kao obpaga
uogaiiaka o JUYHOCUIU, T€ Ja TI0CTaBJba-
BE U ynoTpedy onpemMe 3a BUAe0-HAA30P
HHUje 103B0/beHO KOPHCTHTH HA HAYHH
KOjUM ce HapyliaBa MPUBATHOCT ApY-
rux, a Koja MoXXe OWTH Hapyuiena xaga
je eugeo-nagzopom UOKpusena  jagHa
uospuiuna,

»»--.[IOCEOHO  YKOJIHMKO BHICO-HAI30D

MOKPHBa IPOCTOP KOjH je 3HaTHO Behu

OJI OHOT HEOIIXOJHOL 3a CBpXy oOpaje

moaaraka‘.

Y KOHKpETHO] CHUTYyallMju je ompema 3a
BHJICO-HAA30p, IOCTABJbCHA HA IOCEIY
MIPUBATHOT TYKHOIIA CHUMAJIA jaBHY MO-
BPUIMHY, Tj. 1€0 yJauue, yciea dera je
CHHUMAaK HE3aKOHHT JJOKa3.

4 BpxoBHU CyJ, mpecyaa y TpeaMeTy
K33 664/2023. ox 22. 6. 2023; Anenanuo-
Hu cyn y Kparyjesiyy, npecyna y npeamery
Kokl 131/23. ox 5. 4. 2023. roquHe.



M. Tlucapuh, Ogabdpana tipaxca uz obraciiu kpusuunol upasa, ctp. 917-933.

IMonmazehn ox wm. 2, cr. 26. 3KII u
wr. 112, cr. 26. K3, BC je npocro 3a-
KJbYYHO J1a je CHUMAK KaMepa 3a BUJIE0-
-HaJ30p IOCTaBJbEHUX U3 0e30eAHOCHUX
pasiiora Ha 00jeKTy IPHBATHOI TY:KHO-
112 3aKOHUT JOKAa3 — UCIIPaBa, U 110 Ha4dH-
Hy nprOaBsbarba U Mo CBOjOj CaapiKUHM. >

CHuMame cynpoTHo 3aKoHy
0 MpUBaTHOM o0e30ehemy

1) Bpanunai oxpusibeHOT je y 333
UCTAaKao Ja ce IpecyJa 3acHMBa Ha
CHHMKY Kamepa BHIEO-Haa30pa KOju je
HE3aKOHHUT J0Ka3, Oynyhm na BiIacHUK
objekTa y BpeMe KaJia je CHUMJbCH IIpei-
MeTHH Joral)aj HUje MMao 3aK/bydeH
YroBOp 0 NMpY:KaKkY ycJayra MpHBATHOT
o0e30ehema, ogHOCHO BHIE0-HAA30pA,
mro npexsuba wi. 32. 3aKoHa O MpUBAT-
HOM 00e30¢ehermy, a mouirja IPUITHKOM
Bpuewma yBuhaja HHje caunHHIa (HOTO-
rpaduje Ha KojuMa OH ce BUJIEIO Jia je Ha
o0jekty 610

5. ACTAKHYT HATIUC WJIA HAJICIHUIA Oa

je objekar moJ| BUICO-HAI30pOM™,

mTo je, Takohe, obaBe3a Mo TOM 3aKOHY.
BKC je ymytno Ha pasiore xandeHor
cylla, KOjU je Ka0 HEOCHOBaHE 0J10MO Ha-
BoJie M3 kajnbe OpaHuolla OKPHBJHEHOT,
KopucTuBIIY (GopMmynanujy u3 wi 132a,
ct. 6. mperxoano Baxeher 3KII. Hauwme,
JPYTOCTETICHH CY/I j€ HaIllao J1a ce BUAeO-
-CHUMIM HampaBbeHH 0e3 mnpehythe
WJIH M3PUYUTE CArJACHOCTH OKpPH-
BJbEHOT KOjH Ce Ha HhUMa Halasd, MOTY
KOPUCTHUTH Ka0 J0Ka3 y KPUBUYHOM
MOCTYIKY, jep Cy HACTAJH Kao B[ OM-
mTUX 6e30eTHOCHUX Mepa, Koje ce mpe-
Jly3UMajy Ha jaBHUM TIOBpIIMHAMA, Kao
Uy paamama, 00jeKTuMa 3a IOCJIOBHE
HaMEHE U JPYTHM CIHYHHM O0jeKTHMa Y
KOjlMa C€ CHUMame PelOBHO 00aBiba U3

15 BpxoBHHU Cyll, Npecyia y TpeaMery
K33 1222/24. o 10. 10. 2024. ronuse.

06e30eIHOCHUX pasiiora, rna u y 1sehapu,
Yy KOHKPETHOM CJiydajy.'®

2) Kao Hezakonut noka3 y 333 o3Ha-
4eH je cHumak ca CD jep HUje cauumbeH
y CKiIajay ca 3aKOHOM O IIPUBATHOM 00e3-
oehemwy, U3 paziiora mTo CropHU ypehaj
3a CHUMambe

»-..HE MCIyHaBa HHjE/IaH 3aKOHOM IIpO-
MMCaH YCIIOB Jla Ou ce Ha3Bao 0e30en0-
HOCHOM KamMepoM"‘.

Hawume, OpaHuiam OKpPHBJBEHOT je
HaBeO Jla Cy KaMepe HHCTaJupaHe Ha
OCHOBY YCMEHOI JI0OrOBOpPa, HACylpoOT
1. 20. 3akoHa 0 mpuBaTHOM 00e30ehermy
Yy KOM je TIPOIHCAHO Jia Ce TaKBa yCiIy-
ra MO)Ke€ NpY)KaTH CaMoO Ha OCHOBY U Y
OKBHpPY 3aKJbYYSHOT IIHCAHOT YroBOpa
C TPaBHUM JIHLEM, MPETy3eTHHKOM WU
¢usnukuMm smuem. Takole, UCTaKHYTO je
Jla TOKOM TIOCTYIIKa NPHUBATHU TY>KHUJIALl
HUje MPY’KUO JOKa3 Jia je y BpeMe CHU-
Mama OWIO HCTAKHYTO O00aBelITeHe
Jaa cy o0jexkaT M CIOPHH MPOCTOP IO
BHUJICO-HAT30POM.

BKC je ymytno Ha o00pa3ioxeme
JPYrOCTENeHe Ipecyle, Yy KOM je Cyl,
HITO ce THWYe MO3MBama OpaHMWoLa OKPH-
BJbeHOr Ha wi. 19, 20. u 31. 3akoHa o
npuBaTHOM o00e30ehemy, Harmacmo na
HUCY peJIeBAHTHHM 32 OlleHY /J03BOJbe-
HOCTH yNmoTpede CHUMKA Kao0 J0Ka3a y
KPHUBHYHOM MOCTYNKY, jep OHHU NPOIH-
Cyjy YCIIOBE 3a IIOCTaBJbame KaMmepa 3a
Ham3op. Takohe, Hu wi. 32 Tor 3akoHa
HMje o] 3Hayaja, Oyayhu na ce ogHOCH
Ha IOCTaBJbAE YIO30peHa O CHUMAmbY
o0jekara ¥ MpOCTOpa, ajld CaMoO y CHUTY-
alMju KajJa ce OHM KOpHCTe 3a jaBHY
ynoTpedy, mTO Y KOHKPETHOM MIPEAMETY
HUje cIy4aj — KaMepa je Ouia nocraBibe-

16 BpXOBHM KacallMOHU CY/I, Mpecyaa y

npenmery K33 412/2021. ox 14. 4. 2021;
Anenamyonn cyn y beorpany, mpecyna y
npeamery Kokl 1038/2020. ox 25. 1. 2021.
rOJIMHE.
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Ha HE Ha jaBHOM MECTY, HeTO Ha MpUBaT-
HOj Kyhu, IITO HEe 3axXTeBa MOCTaBJbALE
obaBerTerma Ja ce BPIIM CHUMambe. !’

3) bpanunan okpusibeHOr je y 333
HaBEO Jla ce o0ujaHe Npecye 3aCHUBAjY
Ha CHHUMKY Kao Ha HE3aKOHUTOM JOKa3y,
cMmarpajyhu a2 je morpeurHo npuMermeH
wi. 32. 3akoHa o npuBaTHOM 00e30ele-
BY, KOjU MPONHCcyje yciaoBe ynorpede u
kopuinhiema CHHUMaka ca BHIEO-Haa30pa
o0jekra (ymo3opeme ,a3u CHHUMa ce®,
YyBambe CHUMAaKa), IPU 4eMy y KOHKpeT-
HOM CIy4ajy CHHMAaK IOTHYE Ca APYror
o0jekra, a He o0jekra omrehenor, mrTo je
CYIPOTHO 3aKOHY.

BC je ynytuo Ha pasiore koje je 1ao
JKAJIOCHU CyJ, a KOjU je 3aKJbydyno Jia
CHHMMaK He MPEeACTaBJba HE3aKOHUT J10Ka3
jep ce oapende 3akoHa 0 NMPHUBATHOM
00e30ehemy oxHoOCe

»...HA TocTyname ode3dehema u 3a-
mruTe oapehennx objexara, mociaosa
U paja NpaBHUX M (PU3MYKHUX JIHIA Y
o0sacTH MpuBaTHOT 00e30ehema’,

IITO OBJE HHUje CIIydaj, yCIIeA 4era Huje
HHU TocTojana 00aBe3a Jla ce Ha BHIHOM
MECTY HMCTakHe oOaBelITeHE Ja je o0je-
KaT WIH IpocTop 3amTuheH Buaeo-ode-
30ehemem. Kao HeoCcHOBaHU Cy OLEHEHU
1 KaJOeHH HaBOJHM OpaHHMOIa OKPUBJIBHE-
HOT J1a C€ CHUMaK Ca4HEbCH CHUT'YPHOCHOM
KaMepoM Ha jaBHOM MECTy He MO:Ke KO-
PUCHUTH Y NOCTYNKY 0e3 Hapeade TY:KH-
JIAIITBA WM cyJa, uMajyhu y Buny

»-..JJ& C& KpUTUYHU Jorahaj oqurpao Ha
JaBHOM MPOCTOPY, Aa je BUAEO-HAI30p
MHCTaJIMpaH U3 pa3iora 0e30eHOCTH, Y
jaBHOM HHTepecy '

17 BpXOBHH KacallMOHH Cy[, pecyaa y
npeamery K33 1145/2021. ox 19. 10. 2021;
Bumu cyn y Iloxapesuy, npecyna y npea-
mery 1Kkl 43/21. (2017) ox 15. 7. 2021.
TO/INHE.

'8 BpXOBHH Cy[, Tpecyaa y HPEAMETY
K33 1123/2023. ox 15. 11. 2023; Anenaiuo-
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4) bpannnan okpuBsbeHOr je y 333
ucTakao aa je omrehieHn MOHTHPAo Ka-
Mepe CynmpoTHO 3aKOHYy O MPHUBATHOM
00e30ehewsy u IIpaBUIHMKY O HaYHHY
BpIICHA TIOCIOBA TEXHUYKE 3aIITUTE U
kopuitherma TEXHUYKUX CpejcTaBa: 0e3
00aBE3HO 3aKJbYUCHOT MHCAHOT YrOBOPA,
Ol CTpaHe HEIHIEHIUpPAHOT (U3HIKOT
auIa, 0e3 MOIITOBakba KOMIUICTHE 3aKOH-
CKe U MOJI3aKOHCKe TpoIelype 1 00aBesa.

BC je Hajnpe Hamiao na je omrrehenu
AQHTa)KOBabEM CTPYYHOT JIMIA [TOCTaBHO
KaMepe Ha BHIJBHMBOM MECTy y IIPOCTO-
pujama cBor npeayseha y nuuspy 3amruTe
CBOjHMX MHTEpEca, Te JIa je Ha BHIIIE MecTa
y 00jexTy OMO IOCTaBJbEH HATIIUC O BH-
JI€0-HA/130pYy, a IIOTOM je 3aKJbY4HO Aa CY
HaBOJM OpaHHOLA OKPHBJLCHOT 0€3 yTH-
1aja HA OLeHY 3aKOHHUTOCTH CHHMAKa.
Hawume, ¢ 063upom Ha TO 1a ce pagu

»---0 CHHUMamy 00jeKTa KOju je yBeo
JIprKaJial] mpocTopuja Kao BHI Ge30e-
HOCHE Mepe M 3allTHTe CBOje MMOBH-
He O]l W3BpUIMIANa OHII0 KOI' KPUBHY-
HOT aena‘,

MATamke Ja M je mocTojajia mpoueaypa

y ckiiaay ca 3akoHoM U [IpaBHITHUKOM He
yTHYe HAa 32aKOHUTOCT OBOT JIoKa3a."’

CHuMambe
cynporHo oapendama 3KII
0 Moce0OHMM JOKa3HUM paJmbamMa

1) Bpanunan oxpusibeHor je y 333
HCTAaKao Jia ce MPAaBHOCHAKHA Mpecyna
3acCHHBa Ha BHUJIEO-CHUMKY, Kao HE3aKO-
HUTOM JIOKasy, cMmarpajyhu na je mpu-
0aB/beH cynmporHo wi. 161-187. 3KII
(ompende o mMoceOHMM JOKa3HUM pajiba-
Ma), IPU 4eMy MPEAMETHO KPHBUYHO JIETI0
(yBpena) HMje HM HaBelIeHO y 4wi. 162.

nu cya y Kparyjesity, npecyna y npeamery
Kokl 188/23. o 20. 4. 2023. rogune

1 BpXOBHHU CyJ, Tpecyna y HpeaMeTy
K33 443/2025. ox 8. 4. 2025. rogune
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3KII mely kpuBHYHHUM JeiTiMa 3a Koje ce

noceOHe JOKa3He pabe MOTY OLPEAUTH.
BKC je yrBpauo na ce paau o
»--.CHUMIIIMA Ca CUTYPHOCHHUX Kamepa
MIOCTaBJbEHUX U3 Oe30egHOCHUX pa3noid
Y IBOPHILUTY ITOPOJUYHE 3rpajie CTpaHa-
Ka IJIe Cy U3BpLICHA KpUBUYHA Jea‘,

KOjH c€ MOTy KOPHUCTHTH Kao JO0Ka3 y
KPUBUYHOM IOCTYIIKY, & He O 6UJeO-3d-
ducuma Hacmaium ciposoherem toceo-
HUX gOKA3HUX pagreu, y cMUcTy 4. 161.
o 187. 3KI1.>°

2) bpanunaiy okpuBibeHOT je y 333
HaBEO J1a ce MoOujaHe Mpecy/iec 3aCHUBAjY
Ha JI0Ka3y Ha KOME Ce HE MOTY 3aCHHBa-
T, U TO Ha BUJACO-CHUMKY CHUI'YPHOCHHUX
Kamepa IMPUBPEJHUX JPYIITaBa, 4YHja Cy
CeyIITa y MIMPOj 30HH MeCTa He3roje,
HaBojichu fa je uctu npubaBbEH CYyNPOT-
Ho wi. 168. 3KII (cripoBohemwe TajHOT
Ha/30pa KoMyHukanuje) u wi. 171. 3KII
(ycnoBu 3a onpehuBame TajHOr mpahema
U CHUMama), a Jla CHUMarmhe HHje BPLIHO
oByamheHn Opran nocTymnKa.

Haxo OpaHMIIal] OKPUBJHEHOT TO M HE
Bpau, BC je Hamao na cUrypHocHe Ka-
Mepe He MpeJcTaBbajy ypehaje 3a ayTto-
MaTCcKy 00paay MojaTraka, HUTH ONpeMy
Ha KO0jOj Ce 4uyBajy MJIM C€ MOLY 4yBaTu
@JIEKTPOHCKH 3aIliCH, Y CMUCTY Wi. 152,
ct. 3. 3KII, 3a umje je mperpecame He-
orxonxHa Hapenba cyla, HEro ce paau o
BHUJICO-3aMIUCY CHUMAaKa ca HaJ30pHE Ka-
Mepe, TIOCTaBJbEHE KAO 6uUyg OWuiiux bOe-
30egHOCHUX Mepa, KOoje ce Tpelry3uMajy
Ha jaBHUM MECTHMa, Ofl CTPaHe IpKaola
TUX TPOCTOPHja, OAHOCHO y OOjeKTHMa
Kao IITO Cy MpoJaBHUIE pole, y KojuMa
ce CHUMame peJIoBHO 00aBJba n3 06e30e/-
HOCHUX pasjiora.’!

20 BpXOBHM KacallMOHH CYJ, Ipecyaa y
npeamery K33 1210/2022. ox 10. 11. 2022.
TO/INHE.

2! BpXOBHH CYJ, Tpecyja y MpeiaMeTy
K33 1369/2024. o 17. 10. 2024. ronuHe.

3) bpanumnan okpuBsbeHOr je y 333
Ka0 HE3aKOHHUT JI0Ka3 03HAYHO

»---PETIPOJIYKOBAHH BHJICO-MaTEpHUjal,

OJTHOCHO NPHBAaTHE CHUMKE Kamepe U3

objekTa y BiIacHUIITBY omTeheHor kao

TyXHo1a™,
jep je Hactao HeoBjamheHMM CHUMA-
beM o] cTpaHe omitehenor, 0e3 3Hama
3aMocjeHux, OJJHOCHO CYNPOTHO ope/-
0aMa 0 MoceOHMM /IOKa3HUM pajmbaMa
(un. 161, ct. 1. u 2. 3KII), korxpeitino o
TajHoM npahemwy u cHumamwy (w1 171,
cr. 1. mumn. 172. ct. 1. 3KII).

BKC je ymyTno Ha pa3ziore u3 JApyro-
CTENeHe Mpecylie, Yy KOjoj ce KOHCTaTy-
je na

,--.CIIOPHU JIOKa3 HHje MPUOaBJECH Ha

HE3aKOHHUTU Ha4YMH, TO CE Y KOHKPETHOM

Clly4ajy He MOYKe TOBOPUTHU O HEI03BO-

JbCHOM JI0Ka3y, Oyayhu na je cropHu

JI0Ka3 NpudaB/beH HA HAYUH KOjU HHje

y CYNPOTHOCTH Ca NPaBHUM IOpeT-

KOM M CTAHAApAMMA JbYJICKHX NpaBa

Y KPUBUYHOM IOCTYIKY",

Kao U J1a

,-..HAKHAJHO OCIIOpPaBame CIOPHOT
JI0Ka3a UCTHLAKEM J1a OKPUBJHEHU HUje
3HA0 J]a cy KaMepe MOCTaBJbeHe

HC YMHH JOKAa3 HCIO3BOJbCHUM, moceOHo

»s--.TIPH YHEHCHUIIM J1a HHUjE OWJIO TPHU-
MeI0U Ha PerpoyKOBaHU CHUMAK >

IMopen tora, BKC je narnmacuo na ce
Y KOHKPETHOM CIIy4ajy U He pagu o iioceo-
HOJ gokasHoj pagreul, HETO O

»-..CATYallHjU TJE Cy Kamepe y Ipen-

METHOj KJIAJUOHHUIM MOCTaBJbEHE U3

be3begrocnux pasnoia, Te€ CXOIHO TOME

U CHUMIIM Ca UCTHUX MOTY Jia CIy)Xe 3a

yTBphUBame YMIH-EHUNA KOje Cy Y UHTe-

22 BpXOBHH KacallMoOHH CYJI, Ipecyia y
npeamery K33 158/2019. ox 26. 2. 2019;
Anenanponn cyn y Kparyjesiy, Ilpecy-
na y npeamery KXK1 6p. 576/18. o 7. 11.
2018. roaune.
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pecy BIIaCHUKA KJIAJAMOHHUIIE, 3aITOCTICHUX
TWIIa Uy UHTEPECy KIMjeHaTa, OTHOCHO
moceTuiana,

4Yemy J10/1aje U apTyMeHT:
»...AMajyhm y BuIy nga ayTeHTHU-

HOCT CHMMaka HHUje OcliopaBaHa TOKOM
MOCTYIIKa*.

4) bpanunan okpusibeHOr je y 333
Kao0 HE3aKOHHWT JI0Ka3 O3Ha4uo (oTo-
JOKYMEHTAIlMjy ca HaJA30pPHHX KaMe-
pa ca IpaHMYHUX Hpesa3a, jep Huje
Ooujo HapenGe 3a npaheme M cHuMa-
Hbe OKPHUBJHEHOI, 1a je CHUMame OuiIo
HeoBamheHo.

BKC je oBe HaBoje OLEHHO Kao He-
ocHOBaHe. M3 cnmca mpeaMeTa yTBPIHO
j€ Ja je TPBOCTENCHH CyJ Ha TJIABHOM
nperpecy U3BpLMO yBUI Y: 1) porogoky-
menTanujy MVYTII-a PC JIT YKIT CBITOK
Onememe 3a cy30Ujame TProOBUHE JbYIU-
Ma M KpHjyM4Yapere JbY U, C U3BEIITAjeM,
KOja je HacTaja Kao pe3ylTaT 3aKOHHTO
CIIpOBelIeHe TIOCeOHEe JOKa3zHe paame
TajHO npahewme U CHUMame, 1o 00pasio-
JKEHOJ CYACKO] Hapenou; u 2) Gorogoky-
MEHTalWjy HaA30pHe KaMepe ¢ TPAaHHIHOT
npenasa, OAHOCHO (hotorpaduje Koje Hucy
Haciiane xao pesyniuaid wajnol upahersa
U CHUMAFA OKPUB/LEHOL, HElO

1, .. KAO UG otwinux Oe30egHOCHUX Mepa

KOje ce Mpeay3uMajy Ha jaBHUM MECTH-

Ma, u3Mehy ocTamor M Ha TpaHUYHUM

npenasuma PenyOiuke Cpbuje myrem

HaJ30pHUX KaMepa, a Ha KOjuMa ce CHHU-

Marmbe peIOBHO 00aBJba 13 0€30¢THOCHUX

pasmora‘.

IIpema nHanaxewy BKC doTtomoxymen-
Tanyja HaA30pHe KaMepe ca TPAHHIHOT
mpeJia3a IpeacTaBiba CTOra 3aKOHUT J10-
Ka3 1 10 HaUHHy NpruodaBibarmba U 10 CBO-
joj campxunm.>

% BpXOBHH KacalMOHH CyIl, Ipecyaa y
npeamery K33 1274/2020. od 25. 11. 2020.
TOJIMHE.
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OCIIOPEHA 3AKOHUTOCT
ITPUBAB/bAIbA CHUMKA

IIpuBpemeHo oxy3umame

1) Kao nezakonut noxas y 333 o3Ha-
YeH je CHHMaK Ca BHJCO-3aIIHCOM BH-
Jeo-Haa30pa u3 mnpocropuja omrehenor
— amoTeKe, U3 pas3nora WITO HHje Mpuda-
B/b€H HAa HAYHMH U MO MOCTYNKY Tpen-
Buhenom oapendama 3KII.

BKC je oBe HaBoze OLEHHO Kao HEO-
CHOBaHe, THME ILITO jé HAKOH LUTHpama
wi. 112, cr. 26. K3 xoHcratoBao na je
CHHMaK HCIIpaBa ¥ Jia je HAacTa0 Kao BH]
ommTUx 6e30eTHOCHUX Mepa Koje ce Tpe-
JIy3UMajy Ha jaBHUM MECTHMa, OJJHOCHO Y
o0jeKkTuMa y KOjuMa ce CHHUMAame PElI0B-
HO o0aBsba W3 0e30€JHOCHUX pasiiora,
3aKJbYYHO Ja je CIIOPHH CHUMAaK MOJO-
0aH 1a CIy)XH Kao JI0Ka3 HEKe UHIbCHU-
e Koja MMa 3Hauaj 3a MpaBHE OJHOCE, HE
ynymrajyhu ce y 3aKOHHTOCT HEroBOT
npubaBpama. >t

2) BpaHuial OKpHUBJ/BCHOT je Kao He-
3aKOHHT JIOKa3 O3HAYMO BHIEO-3aIHC ca
JIUCKA, KOJU je JIOCTAaBJbEH y3 ONTYXHHU
aKT, a 3a KOjH MPHINKOM OJy3UMamba
HHje HM31aTa MOTBpPIA O NMPUBpPEMEHO
O/y3eTHM NpeIMeTHMa JIUILY O] Kora je
0Jly3eT, MITO je cynpoTHo wi. 147. 3KII.

BKC je najupe u3 cmuca mpeamera
YTIBPAMO Aa Cy CHHMIMM Ca CHUTYPHOCHHUX
KaMepa JIOCTaBJbEHH IOJHLHUjH IO He-
HOM JIONHKCY, a TOTOM je, mosiazehu o
ui. 286, cr. 1. 3KII kojuMm je monunuja
osiamhena na o6aBu

»---CBE pajme koje he momohm nma ce
OTKpH]jy U 00e30e/1e TparoBu KpUBUYHOT
Jiefia U MPeMETH KOJU MOTY TOCITYKH-
TH Ka0 JI0Ka3",

2 BpXOBHHM KacallMOHH CyJ, Hpecy/a
y npenmery K33 495/2020. ox 3. 9. 2020.
TOJIMHE.
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3aKJbYUMO J1a 6UGeO-3aUUCU U HUCY OG-
3eiiu 0g 61ACHUKA CULYPHOCHUX Kamepd
unu gpylol auya, ua Huje Hu uociiojana
ioiipeba 3a U3AaBambEM MOTBPJE O MPU-
BPEMEHO O/ly3eTHUM IpeaMeTnma.>

3) V 333 je ucTakHyTO Jia ce MPBOCTE-
IIeHa IpecyJa 3aCHHBA HA HE3aKOHUTOM
JI0Kazy:

»»--.HCOOCIICIKEHOM U HECBHIACHTUPAHOM

CD, xoju je omtehena Ju4Ho mpepana

[HCApHULM TYKHJIAIITBA, 03 MHCAHUX

TparoBa 0 Ha4HWHYy ECTOBOT MPUOaBIba-

wa u 0 Tome rae je CD cHuMIbeH, HUTH

KO ra je CHUMHO",

a J]a y CIHCHMa IpeaMeTa He MOCTOjU
HUje[JaH IHCaHW Tpar O TPHUBPEMEHOM
ony3uMmamy mpenmera. Ilopen Tora,
He MOCTOju HM Hapeada cyaa 3a MpH-
BpPEMEHO OJay3UMame, a Koja je Ouna
norpebHa cxomHo wi. 82, cr. 2. Tanma
Baxxeher 3KII, 0ynyhu na CD npencra-
BJba ONPEMY KOja CITy)KH 33 UyBambe eIeK-
TPOHCKHX MOJaTaKa.

BKC je u3 cnmca mpeamera yTBpAHO
Jla ce MOJIUIIMja CIYKOCHUM MyTeM — IIH-
CaHMM 3aXTEBOM — oOpaTuiia OaHIM Koja
je nocraBuna CD ca CHUMKOM ca CHUTyp-
HOCHE KaMepe MOCTaBJbeHEe U3HaJ OaHKO-
MaTa, a KOjH je MOTOM JIOCTaBJbCH jaBHOM

2 BpXOBHH KacamWOHH Cy[, Tpecyia
y npeamery K33 251/2020. ox 9. 6. 2020.
TO/IUHE.

Y yn. 82, cr. 2. 3KII 6mo je nporu-
CaHO Jia y MpeaMeTe KOjH ce MPHBPEMEHO
0Jly3UMajy, jep MOTy MOCIYKUTH Kao J0Ka3
0 KpUBHYHOM TIOCTYTIKY, CHanajy u ypehaju
3a ayTOMaTcKy 00paay Hojaraka W orpema
Ha KOjOj Ce 4yBajy WIIK Ce MOTY 4yBaTH €JIeK-
TpoHcku 3amucu. Takohe, 6mto je npensube-
HO J1a je JIulie, Koje KOPHUCTH TakBe ypehaje u
ompeMy, Iy’KHO Jia, Ha 3aXTeB cy/a, omoryhn
[PUCTYIT OPraHy KOju BOJH TOCTYIIAK U IIPY-
KM My O0aBemTema NoTpedHa 3a ynorpedy,
a Jla X Taj OpraH npe oJy3uMama mperieaa
y HPUCYCTBY CTPYYHOT JIMIIA U NOIHUCYjE -
XOBY CaIP)KHHY.

TyXWiamTBy. Ha Taj HauuH, 3aKJby4no je
BKC, nmonumuja je moctynuia carjiacHO
. 225. tapa Baxkeher 3KII (Crnyorcoenu
mnacnux PC, 6p. 58/04, ... 76/2010), npu
YeMy HUje Ouiia JyKHa Ja MOCTyIa 10
1. 82, ct. 2. 3KII, jep ce He pagu o ype-
hajy 3a ayromarcky oOpajay mnojaraka,
HUTH O OTNIPEMH Ha KO0jOj CE YyBajy MM Ce
MOI'y 4yBaTH €JE€KTPOHCKH 3aIluCH, HETO
je peu
,5-.-0 M3BEIITAjy OaHKE y BHIY BHUICO-3a-
nuca (CD) caunmbeHOM Ha JIMIy MecTa,
MPUIIMKOM H3BpUICHA KPUBUYHOTI J€j1a,
JTaKJIe O TPeaMeTy KOjH MOXe IOCITy-
JKUTH Kao JIOKa3 U Koju ce 00e3oehyje y
cmuciy wi. 225. 3K

4) Buaeo-cHHUMak ca CUTypHOCHUX
Kamepa OCH3MHCKE ITyMIIe je O3Ha4deH
y 333 Kao HE3aKOHWT JO0Ka3 M3 pazjora
LITO HUje TPUOABJBEH HA HAYMH U IO TI0-
crynky npeasuhenom ozapendama 3KII,
¢ 003MpOM Ha TO Jia ra je Cy1y AOCTaBHO
TMPUBATHYU TYKAJIAIL

IToBonom oor HaBoaa BKC je, nona-
3ahim ox Tora ma je y wi. 139, ct. 1. 3KII
Kao je/llaH O]l HAuMHA Ha KOjU ce Mpuda-
BJba HCTpaBa MpeaBuheHO ToAHOLIE-
e O]l CTpaHe CTpaHaka, a Oyayhu na je
NPUBATHU TY)KHJIAI] CTPAHKA y MOCTYIIKY,
HaIlao Ja OCIIOPEHH CHUMAK IPE/ICTaBIba
3aKOHHTO TIPHOaBIbEH J0Ka3.”

5) bpaHual OKpHBJBCHOT je Kao He-
3aKOHHUT a0ka3 y 333 o3nauno nsa CD
HOCaya Ha KOjUMa C€ Ha jeJHOM Halas3H
BUJI€0-3aIIMC, a HAa JApyroM ¢ororpaduje,
HaBoJiehu a Hucy o6e30ehenn ox crpa-
He MOJIMIMje, HUCY TPUIIOKESHU Y3 KpH-
BUYHY IPHjaBy TYKHJIAIITBY,

7 BpXOBHH KacamMOHH Cy[, Ipecyaa
y npeamery K33 515/2014. ox 11. 6. 2014.
TO/IUHE.

28 BpXOBHH KacCal[MOHH CyJ, Mpecyia
y npeamery K33 104/2019. ox 6. 2. 2019.
TOHHE.
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»--.J@ Ha 3aXTeB o10paHe Ty>KWJall JI0
TIOJTHOIIICha ONTYKHOT TIpeJyUIora MCTe
HUje 00e30ero U mpenao ux OpaHuo-
1y, Ia HUje jaCHO Ha KOjH HAYMH M IITa
je CBe HA3aKOHHTO MHpPHOABJEEHO WM
MOHTHpPAHO".

BC je Hamao 5ia cy BUICO-CHUMIIM U
¢dororpaduje n0CTaB/bEHU O] CTpPaHe
omreheHor,

»-..a IITO j& CXOIHO onpendu wi. 139,

ct. 1. 3KII jeman o HauMHa Ha KOjU ce

npubaBba Uctpana‘,

TE J1a MPEICTaBIbajy CACTABHHE JI€0 HCKA-
3a omrrehenor.”

6) Bpanunan okpuBsbeHOT je y 333
HaBeo Ja ,,pUCUBEP" KOJH CAAPKU CHUM-
K€ Ca HaJ30pHHUX KaMmepa HHUje oay3eT
NPHJINKOM TmpeTrpecama Kyhe oxpu-
BJ/bEHOI, CYIIPOTHO IMOTBPAM O IpHUBpE-
MEHO OJIy3€TUM MpeIMETHMa, HeTO T'a je

»»--.HAKHAJIHO, HEITO3HATOI JlaHa Yy HEeIo-

3HATOM TEPMUHY",

OKPHMBJ/bEHHM JHYHO MPeIa0 3aMEHHKY
JaBHOT TYKHOIIA, YUME je OHIIO OMOTY-
heHo MaHuMynUCame CHUMIUMA H OMO-
ryheHo na mojeaune u30puile MO CBOM
Haxohewy. OcuM Tora, HaBeo je Ja U3
HCKa3a CTPYYHOT CAaBETHHUKA IIPOHM3IIA3H
Ja je OWI0 MaHMITyJalKja y Tmorjieay ca-
JP)KUHE ,,pUCUBEpa’™ y MEPHUOAY KOjH je
HPETXOHO XallIelhy OKPUBIHEHOT.

BKC je yrBpauo na

55--.M3 TIOTBPAC O NIPUBPEMEHO OAY3€THM

npeaMeTnma‘

KOjy j€ NMOTIIHUCA0 OKPUBJHEHH IPOU3UIIA-
34 Ja je NPUIMKOM U3BpIlekha Hapende o
IIpeTpecamy CTaHa 0y3eT
»»--JETIAH XapI-IUCK CKMHYT Ca PUCHBEPA
CUT'YPHOCHUX Kamepa“,
IITO je OCYyMIbMYCHH IOTBPAHO M Ha 3a-
IMICHUKY O Caclyllamy y HONUOUJH U

2 BpXOBHH Cy[, NpECy/ia y MPeIMETY
K33 443/2025. o 8. 4. 2025. roguse.
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IpeJ jaBHUM TYXKHJIAIITBOM, I1a Cy Ha-
BOJM J1a j& PUCHMBED NPEIaT HEMOCPEIHO
Ty)KI/IO]_Iy HCITIO3HATOT }:[aTyMa U HaBO-
M KOjHMa c€ yKasyje Ha MaHMITyJalH]jy
OKPHBJHEHOI HABEJCHUM JIOKa30M OIle-
HCHU Ka0 HEOCHOBaHU. >

7) Bpanunal OKpUBJbEHOT je UCTaKao
y 333 1a je cHUMaK yJIM4YHE Kamepe Hesa-
KOHUT JI0Ka3 jep

»»-..HIj€ TIPOMCTEKAO0 U3 3aKOHHUTE PaIIbe

noJuuje’,

Oyayhu na cy TpOMyCTHIM Jla cauyuHe
3alMCHUK MM cJayskOeHy Oesnemky o
NpH6aB/LEHOM CHUMKY.

BC je u3 cnuca npeamera yTBpAUO Aa
cy osrnamheHa ciIykOeHa JIHIa MOTHIH]e
cactaBWia JBa HM3BemTaja 0 (OpeH3UU-
KOM Tperjiefy Jula MecTa, HNPHINKOM
yera Cy KOHCTaTOBaJIM Jia 00jekar roce-
Jyje BUACO-HAI30p, Jla Cy CHUMIM HaK-
HaJHO JIOCTaBJbCHU IOJHIMjH, HAKOH
9era je jaBHOM TY)KHOIY JOCTAaBJBCH H3-
BelliTaj Kao JONyHa KPHBUYHE MpHjaBe,
y udjeM mpuiory je noctaBibeH u CD
ca Buaeo-3amucoM. HakoH nuTHpama
yi1. 286, BC je 3akipyuno aa je nonuuuja
HOCTyTajla y CBEMy ca CBOjUM oBiamthe-
IbHMa Te J1a je HaBeJCHH JO0Ka3 3aKOHHUTO
npubaBiben.’!

Ilperpecame

1) Ioguerum 333 yka3zaHo je Ha TO
Ja Cy CHUMIH ca BHJIe0-00e30ehema u3
KIIaTUOHHIIE HE03BOJbEHH JTOKA3U U3 pa-
37I0Ta IITO HUCY MPUKYIUBEHH Y CKIamy
¢ onpendama 3KII, koju y wi. 152, cr. 3.
3KII npomnucyje na ce nperpecame ype-

30 BpxoBHu Kacanuonu cy, [Ipecyna y
mpeamery K33 991/2021. od 14. 10. 2021.
TOJIMIHE.

3! BpXOBHH CyJ, Ipecyla Yy MpeaMery
K33 491/2024. o 16. 5. 2024. rogune.
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haja 3a ayromarcky oOpajay mojataka u
ornpemMe Ha KOjoj ce 4yBajy HIIM CE MOTY
YHBAaTH CJICKTPOHCKH 3aIMCH Hpeay3uMa
Ha OCHOBY Hapej0e cyJa a, 1o HoTpeoH,
y3 NOMOR CTpy4HOr JIHIla, O 4eMy ce Y
TPEHYTKY ITpeAy3uMama Paiibe Caulmba-
Ba 3amucHUK. Kao mocpeaHo He3aKkOHHT
JIOKa3 O3HAYCH je W HAllA3 U MUIUBCEHC
BEIITaKka KOjU C€ 3aCHMUBA Ha CHOPHHM
BHUJICO-CHUMIIMA.

BKC je ymytuo Ha o00pa3sioxeme
JIpPYTOCTEIICHE Ipecyne, Yy KOM je sKal-
OeHM CyIl MPUXBATHO Kao MPAaBUIHE pa-
3J710T¢ HPBOCTEIEHOT Cy/a, HAIIABINU Ja
CHHUMIM HE MHPEJCTaBJbajy HEI03BOJECHE
JI0Ka3e

,...C 003MPOM HaA TO J1a Cy OYHIJIEI-
HO U HEIBOCMHCIICHO HACTAIU KAO 8Ug
ouwiiiux He30egHoCHUX Mepa Koje ce
mpeny3uMajy y KiIaguoHUIama, Te Jia
HHUCY MPpUOaBIEEHN CYTIPOTHO 3aKOHCKAM
WK JPYTHM MPaBHUM oJpendaMa, HUTH
Cy caM¥ o ceOH MPOTHBIIPABHU ",

Kao U J1a

»...HEM@ KOHTAMUHHpPambha Hajgaza Hu
MHUILBEHA BemTaKa“. >

2) bpanunan okpuBsbeHOT je y 333
BHUJICO-3AMUC CHTYPHOCHE Kamepe, KOju
je Ha CD nocraBjbeH MOJIULUjH, O3HA-
YHO Ka0 HE3aKOHHUTO MPHOABJbEH J0Ka3,
W3 pasliora IITo je MpuOaBJbeH CYIPOTHO
oxpenou wi. 152, cr. 3. 3KII.

BKC je HaBoje OIIGHHO HEOCHOBa-
HUM, YIIyTUBIIX HAa JPYTOCTENEHY MPECy-
Iy, a Yy KOjOj ce HaBOJIU Jia je

»---TIPABUJIHO TPBOCTENEHH CY[l 3aKJbY-

YHO J1a C€ y KOHKPETHOM CIIydajy He

pajii 0 HE3aKOHUTOM JI0Ka3y, Beh Harpo-

THUB MOTITYHO 3aKOHHUTOM JI0Ka3y*,

32 BpXOBHHU KacallMOHU Cyj, Ipecyja
y mpeamery K33 696/2020. ox 1. 9. 2020;
Anenanyonu cyn y beorpany, mpecyna y
npeamery Kokl 1155/19. ox 30. 1. 2020.
TOJIHE.

umajyhu y BUay 1a je kamepa Ousa mo-
CTaBJ/beHA M3 0e30eJHOCHUX pa3Jiora, Ha
YJIULM ¥ HA BUJHOM MECTY, a Jia npHIa-
Ja jenMHUIH 32 obe30eheme IMUHOCTH
u o0jexta MVYII PC, naxie nonunyja je
cHuMaa oparheno.*

3) bpanunan okpussbeHor je y 333
HCTaKao Jia NMpuOaBJbambe BUICO-CHUMA-
Ka CUTYPHOCHHX KaMmepa, Koje Cy ce Ha-
nasuie Ha TPOJAaBHUIIM, HUje U3BPLICHO
Ha OCHOBY Hapen0e, OJHOCHO IIpery3e-
TO je Ha HE3aKOHUTH HAuYuH, IIPOTHBHO
. 152, cr. 3. 3KII.

BKC je ymnyruo Ha ApyrocremneHy
npecyny, y Kojoj je kanOeHu cyja M3HEO
CTaB Jla CUTYPHOCHE KaMmepe HHCY ype-
haju 3a ayromarcky oOpaay moaaraka,
»Beh je peu o cHumauy®, a Oyayhu na
Cy IOCTaBJbCHE Yy HHJBY 3alITHTe Oe-
30€THOCTH BIIACHUKA H YCIICIIHOT [TOCJIO-
Barba MPOJIABHUIIC,

,...HUje mocrojaja odaBe3a npudap/ba-
Bba Hapende cyaa U MOMOhH CTPYYHOT
jmna‘.

4) Kao He3akoHUT jo0Ka3 OpaHuMIall
OKpHBJbEHOT je y 333 03HAUMO BH[CO-
-CHUMKE C HaJ30pHHUX Kamepa, ¢ 003u-
POM Ha TO Jia je IaTyM HU3/aBarba Hape/-
Oc o npetpecamy ypehaja 3a ayromarcky
o0pajy mojmaTaka ,,uak TeT JaHa HaKOH
kpuTH4yHOT Jorahaja“, a ma je HapenOy
M3/1JI0 JaBHO TY)XKWJIALITBO a He cyA. Ilo-
pen Tora, Kako je mperjel u U3y3uMarmbe
BUJICO-CHUMKA C HAJ30pDHHUX Kamepa Bp-
[IEHO Ha HE3aKOHUT Ha4yHMH, OpaHMIAIl

33 BpXOBHH KacallMOHU Cyj, Mpecyja
y mpeamery Kz3 201/2021. ox 2. 3. 2021;
Anenanyonu cyn y beorpany, mpecyna y
npeamery Kokl 925/20. ox 19. 11. 2020.
TOJIMHE.

3% BpxoBHH KacalmoHu cyn, Ilpecyna
y npeamery K33 936/2021. od 21. 9. 2021;
Anenanmonn cyn 'y beorpamy, mnpecyaa
y npeamery Kokl 1033/20. o 7. 6. 2021.
TOJIMHE.
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je M J0Ka3e KOju Cy HACTald M3 TaKo
HE3aKOHUTO MPUOABIEEHOT BHEO-CHUM-
Ka O3HAYMO Kao IOCPEJHO HE3aKOHUTE
JI0Ka3e, IpemMa Ha4nHy npudaBibama (3a-
IIUCHUK O yBubajy Ha BO3WIY, Halla3 U
munubewe o JJHK Bemrauemwy).

BKC je ynytuo Ha pasiore u3 apy-
rocrerneHe mpecyae, oyayhu na ce Ha
HE3aKOHUTOCT OBOI JIOKa3a YKa3uBajo
1 y kanOu Ha NPBOCTEIEHY Npecyny, Y
Be3M ca oxy3umamem CD ca cHumkoMm u
mperiiesa caupiaja oj CTpaHe HOJHIH]e.
XKanGenu cyn je Hamao na je MOJHIKja
Ka0 OpraH IMocTynka uMasa opjiamheme
Ja oy3Me CHHUMKe Ha OCHOBY 4j. 147.
3KII n ga joj 3a To Huje Ouyia moTped-
Ha Hapenda OMI0 KOT OpraHa — IITa-
BUIlIe, Hapenda cyauje 3a TMPETXOJIHHU
MOCTYIIaK HUje TOJUIUjU Onjla HeONXO-
Ha HM 3a IperJief cajp:kaja oay3eTHx
CD. C tuMm y Be3H, APYrOCTENECHHU CyJ je
Kao NpaBWJIHE OLIEHHO HaBOJAE IPBOCTE-
IIEHOT cyna

»---J12 C€ PAIM O KaMepama 3a CHUMarmbe
JjaBHUX MOBPIINHA, TIOCTAB/BEHNX YIIPABO
u3 pasjora 0e30eIHOCTH, IITO MyLITE-
puja oGjexra *Jlmmur’, mro cramMOGeHux
3rpaja, ITo reHepanHo rpahana Hosor
Cazna kazga ce TOBOPH O KaMmepama Koje
CHHMMajy JIelloBe Ipaja, Te Aa ce paau
O CHUMamy Ha jaBHUM IIOBpIINHAMA U
o0jekTrMa 3a jaBHy ynotpeoy*,

a MOTOM Harjacuo Jia ce mpeTpecame

ypehaja na ocHoBY Hapende cyaa oxHo-

cu Ha ypebaje
»-..32 KOje ce cyMma Aa caJapike
eJeKTPOHCKe J0Ka3e 0 H3BPIIEHOM
KPHMBUYHOM Jeily, a He Ha ypebaje
KOjU Cy MporpaMupaHu j1a 0eJiexe cBe
mro ce goraha Ha ogpehenom npocro-
Py, Tj. Ha ypehaje Bugeo-Ha30pa Koju
cy HOCTaB/beHU paau 0e30eIHOCTH
rpahaHa, 0JHOCHO OTKPHUBaMba KPHU-
MHHAJHUX AaKTHBHOCTH, Te 3a npahe-
e caobpahaja.”

930

IMonmazehu onx rtora nma ce paad o
BUJCO0-HAI30pY

»...KOME je MCKJbyYHBa CBpXa 3alITHUTa

JbyIId U UMOBUHE ¥ OTKPHBAIHEC CBEHTY-

AITHUX M3BPILWIALA KpUBUYHUX Jiena’,

JIPYTOCTEIICHN CYJl j€ 3aKJbYYHO Jia ce He
paau O HE3aKOHWUTOM JI0Ka3y, 1a HUCY
HE3aKOHUTH HM JIOKa3M IPOM3ALLIN M3
CIIOPHHX CHUMaKa.>

5) Bpanunan okpuBsbeHor je y 333
HaBEO JIa Cy CHUMIIM BHJCO-HAA30pa MpH-
OaBsbeHHU cynpoTHo wi. 152, ct. 3. 3KII.

BKC je naBone 01010 ka0 HEOCHOBA-
He, jep U3 CIuca MpeaMeTa Mpou3asu 1a
j€ BUZIEO-3aIiC CHIMKA HaJ30PHUX KaMme-
pa oay3eT 071 OATOBOPHOT Jiuua omrehe-
HOT MPHUBPeIHOr cy0jexTa a Ha OCHOBY
Hapen0e jaBuor Tty:kuoua. [lo omenun
BKC, y KOHKpEeTHOM cily4ajy, a HacyIpoT
HaBoanMa u3 333, CHTYpHOCHE Kamepe

.»...HE TIpEIICTaBIbajy ypehaje 3a ayro-
MaTcKy oOpajy 1ojaraka, HUTH OIpeMy
Ha KO0jOj ce 4yBajy WU Ce MOTY YyBaTH
CJIEKTPOHCKH 3aIHCH, y CMHCTY Wi. 152,
ct. 3. 3KII, 3a gmje je mpeTpecame Heoll-
X0/iHa Hapenba cyna®,

HEro ce paju

,»0 mpeamery u3 wi. 147. 3KII, koju
je momodaH 1a clIy;Ku Kao J0Ka3 Heke
YHH-eHUIIe KOja HMa 3Ha4aj 3a mpaB-
He oiHOce* (0IHOCHO, MCIPaBa) H ,,KA0
TaKaB ce MO’Ke U3BECTH Kao J0Ka3 y
KPUBHYHOM MOCTYIKY".
Haume, Buaeo-3anuc cHUMak ca HaJa30p-
HEe Kamepe, CayhibeH je Ha JIMIy MecTa
MPUIIMKOM U3BpILIECHA KPUBUYHOT JIelia, a
HaJ30pHa KaMepa je MOCTaBJbeHa

»...KA0 BHJ ONIITHX 0e30eJHOCHHX
Mepa Koje ce Impeay3uMajy Ha jaBHUM
MECTHMa, OJf CTpaHe AprKaola THX Mpo-

35 BpXOBHU KacaluoHH CyJ, Ipecyaa y
npenmery K33 1467/2021. ox 22. 3. 2022;
Amnenanonu cyn y Hoom Cany, npecyna
y npeamery Kokl 680/21. ox 12. 10. 2021.
TOJIMHE.
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CTOpHja, OJHOCHO Y 00jeKTHMa Kao IITO
Cy MpOJIaBHUIIE TEXHUYKE pobe, Y KOju-
Ma Ce CHUMame pPEeJOBHO 00aBiba U3

6e30e1HOCHHX pasnora‘. 3

6) bpanmnar okpuBibeHOT je y 333
dotorpaduje ca curypHocHe kKamepe
cram0eHe 3rpaje O3HAYMO Kao HE3aKO-
HUTE JJOKa3€ U3 pas3Jiora ITo:

1) ,,...Huje mocrojajsa Hapeada HamIe-
JKHOT jaBHOT TY:KHOLIA WJIH CyAHje 3a
HPETXOJHU MOCTYNAK Jia ce MpeIMETHE
¢dororpaduje ca GezdbeaHocHEe Kamepe
npudase u nperpecy’,

mTo je npoTuBHO wi. 152. u 155. 3KIT;

2) HaKOH wu3BpuIEHOr YyBubhaja T1O-
JTULFja HUje cACTaBMJIA 3aNMHUCHUK HU
cy:k0eHy OeselmIKy O HayMHy Npuda-
BJbama CHOPHUX (oTorpaduja, y cMucity
1. 286, cr. 2. 3KII; 3) He mocToju 10Ka3
Jla je MOJIUIIKja O Mpeay3uMamy Mepa u3
1. 286, ct. 2. u 3. 3KII o6aBecTHIIa jaB-
HOT TY:KHOLA.

BKC je ymytno Ha apyrocremneHy
Ipecyay, y Kojoj ce UcTHue Jia ce pagu

,...0 CHHMay o0jexkTa — cTamOeHe

3rpaje kao BUJA 0e30eHOCHe Mepe U

3alITUTE UMOBUHE CTaHapa OJ U3BpLIN-

nara OuI0 KOT KPUBUYHOT Jiena‘,

ycnen 4era je ApYrocTeNeHu CyA Hallao
Jla ce pajy o J0Ka3y KOjU ce MOXe KOpH-
CTHTH Y KDUBHYHOM MOCTYIIKY.

[Topen Tora, mo ouenn BKC neocno-
BAHO C€ OCIIOpaBa 3aKOHHTOCT OBE JIOKa-
3HE paAme U 300T MoBpele oApende uil.
286, ct. 2. u 4. 3KII, jep u3 caapxune
3anucHUKa O yBHhajy Mecra nporahaja
MPOU3JIa3H Jia je O MPEeIMETHOM joraha-
jy obaBelmITeH jaBHH TY:KMJAll, KOjU
ce u3jacHuo jaa he Bpmeme yBubaja
MOBEPHUTH TIOJIMIUjH, HA OCHOBY 4Yera je
yBubaj 00aB/beH 0 cTpaHe OBIamINeHuX

3¢ BpXOBHH Kacal[MOHH CyJ, Mpecyia
y npeamery K33 841/2022. ox 14. 9. 2022.
TOHMHE.

cyKOCHUX JHIA, a y MPUIOTY 3alli-
CcHUKa O yBHDajy JIOCTaBJbEHE Cy CIIOPHE
dotorpaduje.

Iopen Tora, OpaHMIiIall je HCTaKao aa
Cy M CBH IIPEOCTAITH JI0Ka3H (MCKa3 OKPH-
BJbCHOT U CBEJOKAa) KOHTAMHHUPAHH,
CXOJHO TEOPHjH O NJIOOBHMA OTPOB-
HOT apBeTa a 'y cmuciy wi. 16. 3KTII, Oy-
nyhu na cy usBenenu u3 gororpaduje ca
CUTYPHOCHE KaMepe Kao HE3aKOHUTOT J10-
kaza. Ho, kako je Hamao jaa gportorpaduje
ca CUTYpPHOCHE Kamepe IPe/CTaBibajy 3a-
koHUT joka3, BKC je u oBe HaBoze ole-
HHO Kao HeOCHOBaHe.’’

7) bpanunan okpussbeHOr je y 333
Kao HE3aKOHUTE JI0Ka3e O3HAYHO BHUJICO-
-CHUMKE CUTYpHOCHHX Kamepa, Oyayhun
Jla cy TNpubOaBJbEHU CYHpOTHO uil. 152,
ct. 3. 3KIIL.

BKC je u3 cnmca nmpeamera yTBpAHO
Jla je MOJIMIUja y CKJIaay ¢ oapendama
wi1. 147. u 148. 3KII npuBpeMeno oxy-
3eJla CHUMKe CHI'YPHOCHHX Kamepa ca
npoJaBHMIE, OaHKe W cTaMOeHe 3rpaje,
a Ha OCHOBY Hapeade jaBHOI TY:KHO-
na. ITomazehn ox Tora ma curypHocHe
Kamepe ¢ o0jekara, Kao /ieo cucTeMa BH-
J1€0-Ha/130pPa TI0CTaBJbEHOT U3 0e30e/1Ho-
CHHX pasiiora, He TpencTaBiba ypehaj 3a
ayTomarcky o0pany mnomartaka, BKC je
WCTaKao aa

,-..HHje HU Ouyia morpedHa Hapeada

cyaa y cMmuciy oapende wi. 152, cr. 3.

3KII“,

na je oa0uo HaBoJe OpaHHOLA OKPHUBIbE-
HOT Kao HeOCHOBaHe.™

37 BpXOBHH KacallHOHHM Cy[, Hpecyaa y
npeamety K33 1149/2022. ox 26. 10. 2022;
Bumu cyn y Hosom Cany, npecyna y npen-
mety Kx1 285/21. ox 16. 6. 2022. ronuHe.

3% BpXOBHH KacallMOHH Cy[, Ipecyaa y
npeamery K33 1441/2022. ox 19. 1. 2023.
TO/INHE.
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8) IIpema HaBoaMMa OpaHHMOIA OKPH-
BibeHOT y 333 mpecyna ce 3acHMBA Ha
HE3aKOHUTOM CHHUMKY, jep je npubaBibeH
IPOTUBHO 3aKOHY: a) CUCTEM BUJEO-HaJ-
30pa y HPEAMCTPAXKHOM IIOCTYIKY IIO-
JIMIYja TPUKYIUba Kao JO0Ka3 Ha OCHOBY
1. 286. 3KII, a o Tome Tpeba ga caunHH
3aNUCHUK MJIH Cay:kOeHy OesielmIky H
W32 MUCAaHY MOTBPAY, IITO Y KOHKPET-
HOM CIly4ajy HHje YYHHEHO; 0) y CrHcH-
Ma TpeAMeTa He Hociioju HU Hapeada
Cy/a 0 mpeTpecamy.

BC je ynytno Ha o0pa3zioxeme aApy-
rocrenene mnpecyie. Haume, y xanbu je
OpaHuIIal OKPUBJHLEHOT HCTAKAO:

,---J1d C€ XapJ-IUCK Ha KOME ce 4yBa
CJIGKTPOHCKH BHUJCO-3AMHC CXOIHO
un. 147, cr. 3. 3KII, 1ako Moxe omBO-
jutu on kyhuiura ypehaja, Te na ce Taj
HpPEeIMET Kao JI0Ka3 y MPEAUCTPaKHOM
MOCTYIKY NPUKYIIJba HA OCHOBY OBIIa-
mhewa n3 wri. 286. 3KII, kao u na je
MoNuIMja Ay)XKHa M oBjamheHa 1a ra
OJly3Me, alli ¥ J]a O TOMe CayMHU 3allu-
CHUK WJIM OCNeIIKY M oIMax 00aBecTH
JABHOT TY)XKHOLA, T€ J1a JIUILY OJ] Kora ce
npeaMeT OAy3uMa M3/la MHCaHy MOTBP-
ny noctynajyhu mo wi. 150, cr. 1. 3KII,
ITO Y KOHKPETHOM CIIy4ajy HHje yuH-
BeHo, Beh je y3 KpuMBHYHY TNpHUjaBy
tyxuony npegar CD koju je Hermo3Ha-
TH TOJIMIH]CKU CITy')KOCHUK HACHUMHO
10 CBOjOj JTMYHO] MPOIEHN O BAKHOCTH
JOKA3HUX YHICHUIA, @ TYXKWIAIITBO
npejaio cyay Kao jokas, Te Ja je 0e3
J0Kaza O IOCTyHamwy Io oxapeabama
qn. 150, ct. 1. w uin. 152, ct. 3. 3KII
onOpaHa oHeMoryheHa J1a mperjiena 1meo
CHUMaK M II0 TIOTPeOU MPEATIOXKHU Ipy-
re JIeNIOBe CHUMKa, YHME j€ PBOCTEIICHN
CyJl YUYHHHO U MOBpE/y IpaBa Ha 0a0pa-
HY OKPUBJBEHOT."

Oge xan0OeHe HaBOJE APYTOCTEIICHU CYJI

j€ OLIEHHO HEOCHOBAHUM, IIPOCTO CE€ II0-

suBajyhu Ha wi. 286. 3KII, koju ypehyje

MOCTyNambe TOJUIIH]E,
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»-..A3Mehy ocTajor ciydajeBe Kaaa je
noJiMnMja opramhena na oxys3me oape-
hene npeamere®,

M HarJlaCuBIIM J1a TUMC

»-..HUj€ HCKJbydeHa MoryhHOCT 1a nuie
KOj€ pacroyiake IpeMeTHMa KOju MOTY
OMTH JOKa3 y KPHUBUYHOM IIOCTYIIKY
ucitie goopoeovLHO tipega Kao MTO je TO
OWII0 Y KOHKPETHOM city4dajy*.®

9) Bpanunan okpuBibeHOT je y 333
HaBeo Ja ce MoOujaHe MpPaBHOCHAXKHE
npecyzae 3acauBajy CD koju caipxu BH-
JICO-3aIiC ca KaMepa MpojajHOT 00jeKTa
orrreheHor, Ka0 He3aKOHUTOM JI0Ka3y, U3
pasiora mTo He mocToju Hapeada cyzaa 3a
HpeTpecame

»...HATH je TakBa Hapenda m3gara Of
CTpaHe jaBHOT Ty>KHOIa“,

IpU 4eMy HOJIMLHja O IPeTpecamy CIop-
Hor CD Huje o0aBecTHiIa JaBHOI TYXKH-
ona. ITopen Tora, OpaHuWian je HCTakao
na je
»»-..HEIIPUXBATIbHB CTAB Jpyrocrerne-
HOT €y/Ja J1a IPeIMETHE KaMepe Hag3upy
jasHe iospuiune OgHOCHO oOOjexiiie, C
003UpoM J1a je y KOHKPETHOM Cly4ajy
yNpaBo CyNpOTHO, MCTE Hag3upy iupo-
ciliop y UpueaiiHoj c6ojunu’,

a criopau CD je nocTaB/beH NMOJULMjH
oa crpaHe owreheHnor, xoju je npusar-
HO JIMILE.

CymnpotHo HaBoguma u3 333, BC cma-
Tpa Jla CHTYpHOCHa Kamepa He MpeacTa-
B/ba ypehaj Hutu ompemy u3 uia. 152,
cr. 3. 3KII,

»-..JIA CAMHM THM TIOJIUIIH]jA HHUje mpe-
ay3eja JOKa3Hy paiiby nperpecarba
ucre, Beh je o6aB/beH mperJiex caap-
#Kaja IPETXOHO U3y3eTOTr BUIE0-3aInca

3 BpXOBHH CyI, Tpecyna y MpeaMeTy
K33 664/2023. ox 22. 6. 2023; Anenanuo-
Hu cyn y Kparyjesiyy, npecyna y npeamery
Kokl 131/23. ox 5. 4. 2023. roquHe.



M. Tlucapuh, Ogabdpana tipaxca uz obraciiu kpusuunol upasa, ctp. 917-933.

CHHUMKA HaJ30pHUX Kamepa H3 o0jeKkTa
omrehenor®,

OJTHOCHO Paju ce 0 MpeIMeTy KOju je

MoJIMIMja npudaBuIa
»-..TIPEIy3MMakbeM MOTPEGHUX Mepa
na ce nmpoHale yuunuaan u odezdene
TParoBH KPUBHYHOT /ieJ1a Y OKBUPY
opjamhema u3 wi. 286, cr. 1. 3KII,
0 YeMy je jaBHHU TyXHJIam 00aBelITeH
nocraBbatbeM CD ca BHIEO-CHUMKOM
y3 LUTHPAHU M3BEIITAj KOjUM je JOIy-
IbeHA KPUBHYHA ITpHjaBa‘.
BC je 3akbyuno mga BHJICO-3aITUC

CHUMKa ca HaJ30pHE KaMepe NpecTaBsba

»s--.[IPEIMET KOjH je TOH00aH Ja CITyKU
K0 JI0Ka3 HEKe YHE-CHHLIE KOja UMa 3Ha-
yaj 3a mpaBHE OJHOCE (MCIpaBa) U Kao
TaKaB c€ MOXKE U3BECTHU Kao JI0Ka3 y KpH-
BUYHOM TIOCTYTIKY, jep je y mutamy CD
Ha KOME Ce HaJa3d CHMMaK 3a0eeixeH
CUTYPHOCHHM Kamepama Koje Cy MocTa-
BJbCHE pajiy 3aITHTe 0e30eJHOCTH JbY AN
U MMOBHHE, KOje HaJ3Hpy jaBHE MOBp-
[IMHE, OJHOCHO 00jeKTe WM MPOCTOp,
¢ 003UpOM Ha TO Ja ce, Y KOHKPETHOM
CiIy4ajy, paanu O CHUMKY CHI'YPHOCHHX
Kamepa M3 TProBHHCKOT 00jeKTa OIiTe-
henor, koju ce Hana3u y TP>KHOM LIEHTPY
IJe je YUYUEECHO MPEIMETHO KPUBUYHO
neno.

10) Bpanwmnan okpuBibeHOT je y 333
CHHMAaK CHT'YPHOCHE KaMepe 03HAYHO Kao
HE3aKOHMT JIOKa3 jep je mpubaBibeH 0e3
Hapen0e cyaa.

U3 cnuca npenmera BC je yrBpano
Jla je CHUMaK BHU/I€0-HAA30pa CIIOJbHUX
CHT'YpPHOCHHUX Kamepa KOMIIaHHje Mpuoa-
BUJIA MOJIMIHjA, 10 HAJOTY jaBHOT Ty-
JKHOIA, MPHJINKOM H3J1acka Ha yBulhaj
JIMIA MeCTa W Ja ra je NpUWIOoKWiIa y3
KpUBHYHY TpHjaBy. CynpoTHO HaBOJMMA
3axteBa, BC je mcTakao na CHUTypHOCHE
KaMepe He IpeacTaB/bajy ypebaje nu

40 BpxoBHU CyJ, mpecyaa y MpeiaMeTy
K33 205/2024. o 19. 3. 2024. ronuse.

onpeMy 3a YHje je TpeTpecame HEOmX0 -
Ha Hapen0a Cyzaa, a a je BHJCO-3aIKC
3aKOHUT JI0Ka3 jep je CauribeH Ha JIUIY
MecTa TMPUIMKOM H3BpIICHa KPUBUY-
HOT JIeJla, HaJ30pHUM Kamepama Koje Cy
MOCTAaBJbEHE Kao BHI OIIITHX 0Oe30ex-
HOCHHX Mepa Koje ce Mpeay3umajy Ha
jaBHHM MeCTHMa, OJ CTpaHe Jp)Kaola
TUX NIPOCTOpPHUja, OJHOCHO Yy 00jeKTUMa
Kao IITO Cy MpOJAaBHUIE pode, y KojuMa
ce CHUMame pelloBHO 00aBJba u3 0e3z0e-
HOCHHX pasiora.*!

11) Bpanunan, okpuBsbeHor je y 333
HaBEO Jla ce MoOHjaHe mpecy/ie 3aCHUBAjY
Ha HE3aKOHUTHM JOKa3nuMa, ¥ TO Ha JiBa
CD cHuMKa KOju cy HIpuOaB/bEHU CY-
poTHO wi. 16, ct. 1. u 84. 3KII, jep Huje
rocrojajia Hapeada 3a mpeTpecame a Ja
j€ HempHuXBAT/bMBO CTAaHOBHIITE HIXKE-
CTETeHOT Cyaa

100 CE Y KOHKPEWHOM CNYYajy pagu o
yobuuajenom caspemenom cpegciisy 3a
obesbelerve cuiypHociiu 00jeKitia KOjuM
ce BpLIM CHHMame jaBHOTI IPOCTOPA,
OJTHOCHO jaBHOT MeCTa ¥ Jia HUKO HHje
OCIOPUO ayTEHTUYHOCT TOT' CHUMKA, jep
je mo omneHu OpaHHoOLa 3a yTBphUBame
Jla JI1 Cy CHUMIIM MpUOaBJbeHN Ha 3aKO-
HUT HAa4YMH, UPEJIEBAHTO 1 JIU Cy UCTH
ayTEHTUYHU .

[To ouenn BC, pagu ce o Bumeo-3a-
mUcrMa CHUMaka ca HaJI30pHHX KaMepa
MOCTaBJLEHUX Kao BHJ OMIITHX Oe30es-
HOCHHMX Mepa, T€ CTOTa IMPeICTaBIbajy
3aKOHMTE JOKa3e M MO HAaduHy Npuoda-
BJbatha M MO CBOjO] CalpKUHU.

4l BpXoBHH Cy, mpecyia y IpeaMery
K33 972/2024. ox 12. 9. 2024. ronune.

42 BpXOBHH Cyj, mpecyaa y MpeaMeTy
K33 27/2025. ox 30. 1. 2025. roguue.

Ipupenuna Munana I[Tucapuh, noueHt
IIpaBHor ¢akynrera Yuusepsureray HC
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SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 5. 9. 2025. godine

1. TRBIC MILAN, diplomirani pravnik, roden 31. 12. 1995. godine UPISUJE SE
12.9.2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Ba¢incima, Vojvodanska 13.

2. COSOVIC NIKOLA, diplomirani pravnik, roden 25. 12. 1988. godine, UPISU-
JE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Irigu, Nikole Tesle 34.

3. PUALIC NIKOLA, diplomirani pravnik, roden 11. 9. 1994. godine, UPISUJE SE
12.9.2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Indiji, Blok 44, Lamela A.

4. KEKIC BOJANA, diplomirani pravnik, rodena 10. 1. 1997. godine UPISUJE SE
12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Sremskoj Mitrovici, Trg vojvodanskih brigada bb, lokal 15.

5. KUZET CAVAR MARIJA, diplomirani pravnik, rodena 13. 12. 1990. godine,
UPISUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa
sediStem advokatske kancelarije u Somboru, Mite Popovi¢a 19/A.

6. TOMIC LAZAR, diplomirani pravnik, roden 29. 10. 1990. godine, UPISUJE SE
12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Karavukovu, Ivo Lola Ribara 57.

7. SILADPI NIKOLA, diplomirani pravnik, roden 8. 6. 1991. godine, UPISUJE SE
12.9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Sonti, Laze Kostica 40.

8. FRIZE STEFAN, diplomirani pravnik, roden 22. 7. 1997. godine, UPISUJE SE
12.9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Subotici, Solohova 17.

9. PESIC SUVAK MILENA, diplomirani pravnik, rodena 21. 11. 1998. godine,
UPISUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa
sediStem advokatske kancelarije u Pancevu, Karadordeva 23.

10. PANOVSKI BILJANA, diplomirani pravnik, rodena 21. 4. 1959. godine, UPI-
SUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Panc¢evu, Hajduk Veljkova 15b.
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Saopstenja sa sednica Upravnog odbora, str. 934-950.

11. SAVIC ZELJKO, diplomirani pravnik, roden 20. 2. 1997. godine, UPISUJE SE
12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Pancevu, Vojvode Radomira Putnika 15/24.

12. BABA ADRIJAN, diplomirani pravnik, roden 15. 8. 1992. godine, UPISUJE SE
12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Pancevu, Vojvode Radomira Putnika 15/5.

13. LAZIC DUNIJA, diplomirani pravnik, rodena 5. 12. 1990. godine, UPISUJE SE
12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Kikindi, Brace Bogaroski 3.

14. ACIN IVAN, diplomirani pravnik, roden 9. 7. 1994. godine, UPISUJE SE
12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Zrenjaninu, Porda Stratimirovi¢a 10.

15. VIDAKOVIC NATASA, diplomirani pravnik, rodena 8. 12. 1995. godine, UPI-
SUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Zrenjaninu, Vojvode Petra Bojovica 23/12.

16. ALEKSIC SLOBODAN, diplomirani pravnik, roden 11. 11. 1996. godine, UPI-
SUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Sremskoj Kamenici, Vojvode Misica 16.

17. VUCUREVIC MINA, diplomirani pravnik, rodena 19. 2. 1989. godine, UPISU-
JE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Safarikova 23.

18. NINIC JULIJANA, diplomirani pravnik, rodena 3. 7. 1988. godine, UPISUJE
SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, FutoSka 1la.

19. LAZAREVIC ANA, diplomirani pravnik, rodena 6. 11. 1995. godine, UPISU-
JE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Strazilovska 19.

20. KUZMANOVIC LAZAR, diplomirani pravnik, roden 22. 9. 1996. godine, UPI-
SUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Dorda NikSi¢a Johana 10, stan 231.

21. MARINAC NEDA, diplomirani pravnik, rodena 18. 9. 1996. godine, UPISU-
JE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Zeleznicka 32/2.

22. STOJADINOVIC NEMANIJA, diplomirani pravnik, roden 15. 10. 1996. godine,
UPISUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Novom Sadu, Maksima Gorkog 43, stan 1.

23. SOKSIC MARIJA, diplomirani pravnik, rodena 28. 1. 1998. godine UPISUJE
SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Zrenjaninu, Gimnazijska 17.

— BRISE SE iz Imenika advokatskih pripravnika SOKSIC MARIJA, advokatski pri-
pravnik kod Mandi¢ Gorana, advokata u Zrenjaninu, sa danom 11. 9. 2025. godine zbog
upisa u Imenik advokata ove Komore.

24. NOVKOVIC DEJAN, diplomirani pravnik, roden 2. 12. 1999. godine UPISU-
JE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Branka Baji¢a 11B/3/9.
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Glasnik Advokatske komore Vojvodine, br. 3/2025.

— BRISE SE iz Imenika advokatskih pripravnika NOVKOVIC DEJAN, advokatski
pripravnik kod Konakov Srdana, advokata u Novom Sadu, sa danom 11. 9. 2025. godine
zbog upisa u Imenik advokata ove Komore.

25. DOBROMIROV MASA, diplomirani pravnik, rodena 14. 9. 1998. godine UPI-
SUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Sremska 4/1, lokal 5.

— BRISE SE iz Imenika advokatskih pripravnika DOBROMIROV MASA, advokat-
ski pripravnik kod Pjesci¢ SiniSe, advokata u Novom Sadu, sa danom 11. 9. 2025. godine
zbog upisa u Imenik advokata ove Komore.

26. BEGANOVIC SABRINA, diplomirani pravnik, rodena 27. 8. 1997. godine UPI-
SUJE SE 12. 9. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Radnicka 2, Lamela B, lokal L-1/7 i lokal L-1/8.

— BRISE SE iz Imenika advokatskih pripravnika BEGANOVIC SABRINA, advo-
katski pripravnik kod Panti¢ Pilja Biljane, advokata u Novom Sadu, sa danom 11. 9. 2025.
godine zbog upisa u Imenik advokata ove Komore.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu OBRADOVIC SOFIJA, rodena 3. 8. 1991. godine, na advokatsko-priprav-
nicku vezbu kod Gavrilovi¢ Nemanje, advokata u Novom Sadu, dana 12. 9. 2025. godine, u
trajanju od dve godine.

28. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILOSEVIC MARINA, rodena 4. 8. 2002. godine, na advokatsko-priprav-
ni¢ku vezbu kod Milosevi¢ Miroslava, advokata u Se¢nju, dana 12. 9. 2025. godine, u traja-
nju od dve godine.

29. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GLISIN JOVANA, rodena 22. 12. 2002. godine, na advokatsko-pripravni¢ku
vezbu kod Popov Gorana, advokata u Senti, dana 12. 9. 2025. godine, u trajanju od dve
godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VARGA JELENA, rodena 3. 6. 1998. godine, na advokatsko-pripravnicku
vezbu kod Kosi¢ Bojana, advokata u Pancevu, dana 12. 9. 2025. godine, u trajanju od dve
godine.

31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodi-
ne u Novom Sadu FAJFRIC MILICA, rodena 5. 8. 2002. godine, na advokatsko-priprav-
ni¢ku vezbu kod Fajfri¢ Zeljka, advokata u Sidu, dana 12. 9. 2025. godine, u trajanju od dve
godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RADOJICIC MILICA, rodena 29. 11. 2000. godine, na advokatsko-priprav-
nicku vezbu kod Maleti¢ Vladislava, advokata u Rumi, dana 12. 9. 2025. godine, u trajanju
od dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STOJANOVIC VESNA, rodena 7. 6. 1989. godine, na advokatsko-priprav-
ni¢ku vezbu kod Dragovi¢ Danila, advokata u Novom Sadu, dana 12. 9. 2025. godine, u
trajanju od dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GRUJIC KOVACEVIC JOVANA, rodena 13. 12. 1994, godine, na advo-
katsko-pripravni¢ku vezbu kod Oberman Igora, advokata u Novom Sadu, dana 12. 9. 2025.
godine, u trajanju od dve godine.
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35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SAMARDZIJA PETAR, roden 25. 6. 1990. godine, na advokatsko-priprav-
nicku vezbu kod Medi¢ Marine, advokata u Novom Sadu, dana 12. 9. 2025. godine, u traja-
nju od dve godine.

36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodi-
ne u Novom Sadu CALOVIC IVA, rodena 5. 5. 2000. godine, na advokatsko-pripravnicku
vezbu kod Jandri¢ Vilovski Maje, advokata u Novom Sadu, dana 12. 9. 2025. godine, u
trajanju od dve godine.

37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MUNJAS MARKO, roden 24. 12. 2000. godine, na advokatsko-pripravnicku
vezbu kod Perkovi¢ Miroslava, advokata u Novom Sadu, dana 12. 9. 2025. godine, u traja-
nju od dve godine.

38. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DAMJANOVIC MIHAILO, roden 12. 2. 2000. godine, na advokatsko-pri-
pravnicku vezbu kod Koji¢ Ivana, advokata u Novom Sadu, dana 12. 9. 2025. godine, u
trajanju od dve godine.

39. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STOJSIC NEMANIJA, roden 1. 2. 1997. godine, na advokatsko-pripravnicku
vezbu kod Prodanovi¢ Dragana, advokata u Novom Sadu, dana 12. 9. 2025. godine, u traja-
nju od dve godine.

40. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PROLE STEFAN, roden 15. 10. 2001. godine, na advokatsko-pripravnicku
vezbu kod Boban Petra, advokata u Novom Sadu, dana 12. 9. 2025. godine, u trajanju od
dve godine.

41. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BOLTIC STEFAN, roden 31. 7. 1994. godine, na advokatsko-pripravnic¢ku
vezbu kod Aleksi¢ Gojka, advokata u Novom Sadu, dana 12. 9. 2025. godine, u trajanju od
dve godine.

42. BRISE SE iz Imenika advokata Advokatske komore Vojvodine PECOVSKI NI-
KOLA, advokat u Apatinu, sa danom 31. 7. 2025. godine na li¢ni zahtev.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Perovi¢ Borislav, advokat u Apatinu, postavlja se za preuzimatelja advokatske
kancelarije.

43. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ZUPUNSKI
DARKO, advokat u Sremskoj Mitrovici, sa danom 31. 5. 2025. godine zbog odlaska u
penziju.

— Imenovani zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Petropoljac Mirjana, advokat u Sremskoj Mitrovici, postavlja se za preuzimatelja
advokatske kancelarije.

44. BRISE SE iz Imenika advokata Advokatske komore Vojvodine JUHAS IBO-
LJA, advokat u Senti, sa danom 1. 7. 2025. godine, na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Korponai Gerta, advokat u Senti, postavlja se za preuzimatelja advokatske
kancelarije.

45. BRISE SE iz Imenika advokata Advokatske komore Vojvodine SVILENGACIN
NIKOLA, advokat u Novom Sadu, sa danom 31. 8. 2025. godine na li¢ni zahtev.
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— Trkulja Diana, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

46. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ETINSKI BI-
LJANA, advokat u Novom Sadu, sa danom 6. 9. 2025. godine zbog odlaska u penziju.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Etinski Kuzmanovi¢ Dunja, advokat u Novom Sadu, postavlja se za preuzimatelja
advokatske kancelarije.

47. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MILOSEVIC
DRAGAN, advokat u Kovacici, sa danom 17. 7. 2025. godine, usled smrti.

— Sivéev Dejan, advokat u Pancevu, postavlja se za preuzimatelja advokatske
kancelarije.

48. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine,
KUSONIC DAMIJAN, advokatski pripravnik u Sivcu, na advokatsko-pripravnitkoj vezbi
kod Gomilanovi¢ Zorana, advokata u Sivcu, sa danom 1. 6. 2025. godine.

49. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
STARCEVIC IGOR, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Mari¢ Sofije, advokata u Novom Sadu, sa danom 31. 8. 2025. godine.

50. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
BOZIC NEMANIJA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj ve-
zbi kod Bajramovi¢ Dine, advokata u Novom Sadu, sa danom 14. 7. 2025. godine.

51. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
GRUDIC DRAGANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Luzanin Nemanje, advokata u Novom Sadu, sa danom 7. 7. 2025. godine.

52. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
ALEKSIC TAMARA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Rama¢ Dunderin Tamare, advokata u Novom Sadu, sa danom 1. 8. 2025. godine.

53. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
DIZDAREVIC ISIDORA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni-
¢koj vezbi kod Muncan Tamare, advokata u Novom Sadu, sa danom 9. 8. 2025. godine.

54. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
TRNINIC NEVENA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Dragovi¢ Danila, advokata u Novom Sadu, sa danom 25. 7. 2025. godine.

55. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
ANICIC DANIJELA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Smartek Ana-Marije, advokata u Novom Sadu, sa danom 15. 7. 2025. godine.

56. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
POPOVIC ALEKSANDRA, advokatski pripravnik u Novom Sadu, na advokatsko-priprav-
nickoj vezbi kod Janci¢ Aleksandre, advokata u Novom Sadu, sa danom 31. 7. 2025. godine.

57. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
CVETKOVIC PORBE, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Mari¢ Sofije, advokata u Novom Sadu, sa danom 31. 8. 2025. godine.

58. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MISIC MILANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj vezbi
kod Janevski Aleksandra, advokata u Novom Sadu, sa danom 16. 7. 2025. godine.

59. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
JEVREMOVIC MIROSLAYV, advokatski pripravnik u Novom Sadu, na advokatsko-priprav-
nickoj vezbi kod Tucovi¢ Keri Milane, advokata u Novom Sadu, sa danom 31. 8. 2025.
godine.
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60. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
PLAZINIC MATIJA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Mun¢an Tamare, advokata u Novom Sadu, sa danom 30. 6. 2025. godine.

61. BRISE SE iz ¢lanstva Posmrtnog fonda Advokatske komore Vojvodine BRDA-
RIC ANGELINA, bivsi advokat iz Kikinde, sa danom 20. 3. 2025. godine, usled smrti.

62. BRISE SE iz ¢lanstva Posmrtnog fonda Advokatske komore Vojvodine CULUM
VLADIMIR, bivsi advokat iz Sremskih Karlovaca, sa danom 26. 1. 2025. godine, usled
smrti.

63. BRISE SE iz ¢lanstva Posmrtnog fonda Advokatske komore Vojvodine
BUGARSKI NENAD, bivsi advokat iz Kaca, sa danom 24. 6. 2025. godine, usled smrti.

64. BRISE SE iz ¢lanstva Posmrtnog fonda Advokatske komore Vojvodine
KECOJEVIC DRAGUTIN, bivsi advokat iz Novog Sada, sa danom 15. 8. 2025. godine,
usled smrti.

65. BRISE SE iz ¢lanstva Posmrtnog fonda Advokatske komore Vojvodine PANTO-
VIC VLADIMIR, bivsi advokat iz Novog Sada, sa danom 7. 4. 2024. godine, usled smrti.

66. BRISE SE iz ¢lanstva Posmrtnog fonda Advokatske komore Vojvodine DEJA-
NOVIC GORDANA, advokat iz Novog Sada, sa danom 8. 8. 2025. godine.

67. UZIMA SE NA ZNANIJE da GAGES SANDRI, advokatu u Kovadici, privreme-
no prestaje pravo na obavljanje advokature zbog odrzavanja trudnoce pocev od 28. 7. 2025.
godine.

— Marko Miroslav, advokat u Kovacici, odreduje se za privremenog zamenika.

68. UZIMA SE NA ZNANJE da BONIFART FIRSING KAROLINI, advokatskog
pripravnika u Beceju, privremeno prestaje pravo na obavljanje advokature zbog porodilj-
skog odsustva od 21. 6. 2025. godine.

69. UZIMA SE NA ZNANIJE da RADIVOJSA MILANI, advokatu u Kikindi, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta pocev od 6. 8. 2025. do 5. 8. 2026. godine.

— Vlajkov Branislavka, advokat u Kikindi, odreduje se za priviemenog zamenika.

70. UZIMA SE NA ZNANIJE da TITIN JOVANI, advokatu u Zrenjaninu, privreme-
no prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi nege
deteta pocev od 25. 7. 2025. godine.

— Ostojin Aleksandra, advokat u Zrenjaninu, odreduje se za privremenog zamenika.

71. UZIMA SE NA ZNANIJE da ANDELKOVIC DRAGANI, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i od-
sustva radi nege deteta u periodu od 30. 6. 2025. godine do 29. 6. 2026. godine.

— Stevani¢ Nikola, advokat u Novom Sadu, odreduje se za privremenog zamenika.

72. UZIMA SE NA ZNANIJE da LAZIC TAMARI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta u periodu od 10. 7. 2025. godine do 9. 7. 2026. godine.

— Lazi¢ Rados, advokat u Novom Sadu, odreduje se za privremenog zamenika.

73. UZIMA SE NA ZNANIJE da MARKOVIC MIOMIRU, advokatu u Novom Sa-
du, privremeno prestaje pravo na obavljanje advokature zbog bolovanja pocev od 29. 6.
2025. godine.

— Pavlovi¢ Jelena, advokat u Novom Sadu, odreduje se za privremenog zamenika.
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74. UZIMA SE NA ZNANJE da MATKOVIC MILICI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta u periodu od 16. 7. 2025. godine do 15. 7. 2026. godine.

— Matkovi¢ Petar, advokat u Novom Sadu, odreduje se za privremenog zamenika.

75. UZIMA SE NA ZNANIJE da STEVOVIC MARKU, advokatu u Novom Sadu,
privremeno prestaje pravo na bavljenje advokaturom zbog postavljenja za vrSioca duznosti
podsekretara Pokrajinskog sekretarijata za visoko obrazovanje i naucnoistrazivacku delat-
nost, u periodu od 9. 6. 2025. godine do 13. 9. 2025. godine.

— Seratli¢ Miljan, advokat u Novom Sadu, odreduje se za privremenog zamenika.

76. UZIMA SE NA ZNANJE da je ZAVARKO ARPAD, advokat u Novom Sadu,
nastavio sa radom dana 4. 9. 2025. godine, nakon §to je privremeno prestalo pravo na ba-
vljenje advokaturom.

— Zavarko Sandor, advokat u Novom Sadu, razrefava se duZnosti privremenog
zamenika.

77. UZIMA SE NA ZNANIJE da je KOVACEVIC VANIJA, advokat u Novom Sadu,
nastavila sa radom dana 22. 8. 2025. godine, nakon $to je privremeno prestalo pravo na
bavljenje advokaturom.

— Pacek Stefanija, advokat u Beocinu, razreSava se duznosti priviemenog zamenika.

78. UZIMA SE NA ZNANJE da je BABIC NATASA, advokat u Novom Sadu, na-
stavila sa radom dana 23. 4. 2025. godine, nakon §to je privremeno prestalo pravo na bavlje-
nje advokaturom.

— Sipgié Iva, advokat u Novom Sadu, razredava se duznosti privremenog zamenika.

79. UZIMA SE NA ZNANIJE da je CUCIC PETROVIC IVANA, advokat u Novom
Sadu, nastavila sa radom dana 12. 8. 2025. godine, nakon $to je privremeno prestalo pravo
na bavljenje advokaturom.

— Sipgié Iva, advokat u Novom Sadu, razre§ava se duznosti privremenog zamenika.

80. UZIMA SE NA ZNANIJE da je BAJIC JOVANA, advokat u Novom Sadu, na-
stavila sa radom dana 8. 8. 2025. godine, nakon §to je privremeno prestalo pravo na bavlje-
nje advokaturom.

— Kolundzija Goran, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

81. UZIMA SE NA ZNANIJE da je BLASCAK JELENA, advokat u Novom Sadu,
nastavila sa radom dana 12. 8. 2025. godine, nakon §to je privremeno prestalo pravo na
bavljenje advokaturom.

— Jel¢i¢ Radovan, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

82. UZIMA SE NA ZNANIJE da je RADMANOVIC JELENA, advokat u Novom
Sadu, nastavila sa radom dana 9. 9. 2025. godine, nakon §to je privremeno prestalo pravo na
bavljenje advokaturom.

— Kara¢ Milan, advokat u Novom Sadu, razreSava se duznosti privremenog zamenika.

83. UZIMA SE NA ZNANIE da je KEZIC LJILJANA, advokat u Novom Sadu,
nastavila sa radom dana 12. 8. 2025. godine, nakon §to je privremeno prestalo pravo na
bavljenje advokaturom.

— Miljanski Branka, advokat u Temerinu, razreSava se duznosti privremenog
zamenika.
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84. UZIMA SE NA ZNANJE da je POPOVIC MILICA, advokat u Panéevu, prome-
nila prezime koje sada glasi Petrovic.

85. UZIMA SE NA ZNANIJE da je KISIN NADA, advokat u Pancevu, promenila
prezime koje sada glasi Trnjancev.

86. UZIMA SE NA ZNANIJE da je MARKOVIC ALEKSANDRA, advokatski pri-
pravnik u Novim Banovcima, promenila prezime koje sada glasi Stojanovic.

87. UZIMA SE NA ZNANIE da je TEPAVCEVIC NIKOLETA, advokat u Beo¢i-
nu, promenila prezime koje sada glasi Tepavéevi¢ Radomirovié.

88. UZIMA SE NA ZNANIJE da je VULETIC KATARINA, advokatski pripravnik u
Novom Sadu, promenila prezime koje sada glasi Vuleti¢ I¢evi¢.

89. UZIMA SE NA ZNANIJE da je VUKOVIC JELENA, advokat u Novom Sadu,
promenila prezime koje sada glasi Jovic.

90. UZIMA SE NA ZNANJE da je BOGUNOVIC ANDREA, advokat u Novom
Sadu, promenila prezime koje sada glasi ASkovic.

91. UZIMA SE NA ZNANIJE da se Matijasevi¢ Nenad, advokat u Sremskoj Mi-
trovici, razresava duZnosti preuzimatelja kancelarije Mataruga Ane, advokata u Sremskoj
Mitrovici.

— Sili¢ LJubica, advokat u Sremskoj Mitrovici, odreduje za preuzimatelja kancelarije
Mataruga Ane, advokata u Sremskoj Mitrovici.

92. UZIMA SE NA ZNANIJE da je KNEZEVIC MILICA, advokat u Novom Sadu,
promenila prezime koje sada glasi Knezevi¢ Mitrovi¢.

93. UZIMA SE NA ZNANIJE da je Segedinac Maja, advokat u Beceju, promenila
prezime koje sada glasi Krisan.

94. UZIMA SE NA ZNANJE da je ERIC ZDRAVKO, advokatski pripravnik u Pan-
¢evu, prekinula advokatsko-pripravnicku vezbu kod Vidakovi¢ Gorana, advokata u Pancevu,
dana 21. 8. 2025. godine, te da istu nastavlja kod Groza Milosa, advokata u Pancevu, dana
22.8.2025. godine.

95. UZIMA SE NA ZNANIJE da je MIHAJLOVIC TAMARA, advokatski priprav-
nik u Zrenjaninu, prekinula advokatsko-pripravnicku vezbu kod Mihajlovi¢ Jovana, advoka-
ta u Zrenjaninu, dana 31. 8. 2025. godine, te da istu nastavlja kod Mihajlovi¢ Save, advokata
u Zrenjaninu, dana 1. 9. 2025. godine.

96. UZIMA SE NA ZNANIJE da je MILIC VANIJA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Beni¢ Petrovi¢ Lliljane, advokata
u Novom Sadu, dana 28. 8. 2025. godine, te da istu nastavlja kod Mari¢ Rajka, advokata u
Novom Sadu, dana 29. 8. 2025. godine.

97. UZIMA SE NA ZNANIJE da je PANIC BOJANA, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Kuzman Sandre, advokata u No-
vom Sadu, dana 28. 8. 2025. godine, te da istu nastavlja kod Vukiéevi¢ Tadije, advokata u
Novom Sadu, dana 29. 8. 2025. godine.

98. UZIMA SE NA ZNANIJE da je MLADENOVIC JELENA, advokatski priprav-
nik u Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Radovanov Milenka,
advokata u Novom Sadu, dana 7. 8. 2025. godine, te da istu nastavlja kod Kerac Mirka,
advokata u Novom Sadu, dana 8. 8. 2025. godine.

99. UZIMA SE NA ZNANJE da je MATIC ALEKSANDRA, advokatski pripravnik
u Novom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Ignjatovi¢ Bojane, advokata
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u Novom Sadu, dana 9. 7. 2025. godine, te da istu nastavlja kod Srdenovi¢ Bosnjakovi¢
Zvjezdane, advokata u Novom Sadu, dana 10. 7. 2025. godine.

100. UZIMA SE NA ZNANIJE da su LJubi¢i¢ SiniSa, advokat u Novom Sadu, i Jan-
kovi¢ Vedrana, advokat u Novom Sadu, osnovali Zajednicku advokatsku kancelariju ,,LJu-
bici¢-Jankovi¢” sa sediStem u Novom Sadu, Maksima Gorkog 17A, pocev od 12. 8. 2025.
godine.

101. UZIMA SE NA ZNANIJE da je ,,Zajednicka advokatska kancelarija Aleksi¢ sa
saradnicima® donela odluku o isklju¢enju SVILENGACIN NIKOLE, advokata u Novom
Sadu, iz zajedni¢ke advokatske kancelarije sa danom 1. 9. 2025. godine.

102. UZIMA SE NA ZNANIJE da je KASIKOVIC SANDRA, advokat u Novom Sa-
du, pristupila Zajednickoj advokatskoj kancelariji ,,Aleksi¢ sa saradnicima‘® sa sediStem u
Novom Sadu, Gr¢koskolska 1, pocev od 10. 7. 2025. godine.

103. UZIMA SE NA ZNANJE da je KRSTANOVIC BORIS, advokat u Zrenjaninu,
preselio sediSte advokatske kancelarije u Sentu, Glavni trg 6A/15, pocev od 27. 8. 2025.
godine.

104. UZIMA SE NA ZNANIJE da je PEIC TUKULJAC IVANA, advokat u Veterni-
ku, preselila sediste advokatske kancelarije u Novi Sad, Radni¢ka 2, stan 9, pocev od 23. 7.
2025. godine.

105. UZIMA SE NA ZNANIJE da je PETKOVIC MARIJA, advokat u Novom Sadu,
preselila sediste advokatske kancelarije u Kikindu, Dr Zorana Pindica 2, pocev od 1. 9.
2025. godine.

106. UZIMA SE NA ZNANIE da je RAONIC STRAHINJA, advokat u Novom Sadu,
preselio sediSte advokatske kancelarije u Sombor, Laze Kosti¢a 7/2, pocev od 1. 9. 2025.
godine.

107. UZIMA SE NA ZNANIJE da je DRAGIC VEDRANA, advokat u Beoginu, pre-
selila sediste advokatske kancelarije u Novi Sad, Zarka Vasiljeviéa 8, poev od 4. 7. 2025.
godine.

108. UZIMA SE NA ZNANIJE da je MIROSAVLJEVIC STOJANOVIC SVETLA-
NA, advokat u Beloj Crkvi, preselila svoju advokatsku kancelariju na adresu Rasadnik 2
D4/23, pocev od 25. 8. 2025. godine.

109. UZIMA SE NA ZNANIJE da je RANKOV KONSTANTIN, advokat u Zrenjani-
nu, preselio svoju advokatsku kancelariju na adresu Nikole Pasi¢a br. 12, PC ,,Mala Varos”,
II sprat, lokal 27, pocev od 1. 8. 2025. godine.

110. UZIMA SE NA ZNANIJE da je POPOVIC ZORAN, advokat u Zrenjaninu, pre-
selio svoju advokatsku kancelariju na adresu Kralja Petra Prvog br. 3, pocev od 8. 7. 2025.
godine.

111. UZIMA SE NA ZNANIJE da je TASIC BRANISLAYV, advokat u Zrenjaninu, pre-
selio svoju advokatsku kancelariju na adresu Jevrejska 1/16, pocev od 15. 8. 2025. godine.

112. UZIMA SE NA ZNANJE da je CABARKAPA DEJAN, advokat u Subotici, pre-
selio svoju advokatsku kancelariju na adresu Adolfa Singera 12A, I sprat, kancelarija br. 3,
pocev od 1. 9. 2025. godine.

113. UZIMA SE NA ZNANJE da je DIMITRIJEVIC ALEKSANDAR, advokat u Su-
botici, preselio svoju advokatsku kancelariju na adresu Arsenija Carnojeviéa 16, stan br. 2,
pocev od 11. 8. 2025. godine.

942



Saopstenja sa sednica Upravnog odbora, str. 934-950.

114. UZIMA SE NA ZNANIJE da je NENIC GLIGOR, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Maksima Gorkog 43/1, pocev od 29. 7. 2025.
godine.

115. UZIMA SE NA ZNANIJE da je PESIC ALEKSANDRA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Bulevar Patrijarha Pavla 6a, pocev od 1. 9.
2025. godine.

116. UZIMA SE NA ZNANIJE da je LONCAR MILAN, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Bulevar oslobodenja 115/1/7, pocev od 1. 8.
2025. godine.

117. UZIMA SE NA ZNANIJE da je LABUS LUKA, advokat u Novom Sadu, preselio
svoju advokatsku kancelariju na adresu Bulevar Patrijarha Pavla 6a, pocev od 1. 9. 2025.
godine.

118. UZIMA SE NA ZNANIE da je SAVIC JOVANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Sonje Marinkovi¢ 10/4/13, pocev od 1. 8.
2025. godine.

119. UZIMA SE NA ZNANJE da je GVOZDENOVIC BRANISLAVA, advokat u
Novom Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 2/4, po¢ev
od 4. 8. 2025. godine.

120. UZIMA SE NA ZNANIJE da je BAJIC JOVANA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Trg neznanog junaka 4, tre¢i sprat, stan br. 6,
pocev od 8. 8. 2025. godine.

121. UZIMA SE NA ZNANIJE da je BAJIC GORDANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Laze Kosti¢a 8/1/2a, po¢ev od 1. 8. 2025.
godine.

122. UZIMA SE NA ZNANIJE da je STANIC MILOS, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Puskinova 9/10, pocev od 1. 9. 2025. godine.

123. UZIMA SE NA ZNANIJE da je KRKLJES DURA, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Bulevar oslobodenja 115, prvi sprat, stan br. 7,
pocev od 1. 9. 2025. godine.

124. UZIMA SE NA ZNANIJE da je JEVTIC MARIJA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Maksima Gorkog 1la, sprat 5, stan 54, pocev
od 1. 9. 2025. godine.

125. UZIMA SE NA ZNANIJE da je RADOVIC MARKO, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 1la, sprat 5, stan br. 54,
pocev od 1. 9. 2025. godine.

126. UZIMA SE NA ZNANIJE da je PRODIC GORAN, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Trg mladenaca 5, kancelarija 21, pocev od
1. 9. 2025. godine.

127. UZIMA SE NA ZNANIE da je FISIC DARIO, advokat u Novom Sadu, preselio
svoju advokatsku kancelariju na adresu Danila Kisa 2, sprat 2, stan br. 42, pocev od 1. 9.
2025. godine.

128. UZIMA SE NA ZNANIJE da je SAMARDZIJA PETAR, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Postanska 5, pocev od 1. 9. 2025. godine.

129. UZIMA SE NA ZNANIJE da je OKANOVIC NEMANJA, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 6, stan br. 27, pocev
od 1. 9. 2025. godine.
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130. UZIMA SE NA ZNANIJE da je VASIC VIDOIJE, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Maksima Gorkog 6, stan br. 27, pocev od 1. 9.
2025. godine.

131. UZIMA SE NA ZNANIJE da je JAKSIC DEJAN, advokat u Novom Sadu, prese-
lio svoju advokatsku kancelariju na adresu Radnicka 2, poc¢ev od 1. 9. 2025. godine.

132. UZIMA SE NA ZNANIJE da je PORDPIC NEBOJSA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 6, stan br. 27, pocev od
4.9.2025. godine.

133. UZIMA SE NA ZNANJE da je MARKOVIC VELJKO, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 1A, sprat 5, stan br. 54,
pocev od 1. 9. 2025. godine.

134. UZIMA SE NA ZNANIJE da je BOZOVIC LJILJANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 53, stan br. 3, po¢ev od
1. 9. 2025. godine.

SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 3. 10. 2025. godine

1. IVANOVIC MILOS, diplomirani pravnik, roden 12. 9. 1992. godine, UPISU-
JE SE 3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Zmaj Jovina 26, TC Lupus, lokal 103.

2. BAURANOV IGOR, diplomirani pravnik, roden 25. 7. 1995. godine, UPISU-
JE SE 3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Bore Prodanoviéa 15.

3. RAPAJIC ANJA, diplomirani pravnik, rodena 9. 10. 1998. godine, UPISUJE SE
3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Pavla Simica 2.

4. PETROVIC VELJKO, diplomirani pravnik, roden 18. 8. 1995. godine, UPISU-
JE SE 3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Bulevar Patrijarha Pavla 30, stan br. 5.

5. ANDRIC STEFAN ANDREJ, diplomirani pravnik, roden 27. 11. 1996. godine,
UPISUJE SE 3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Ka¢u, Dr Mladena Stojanovica br. 6.

6. SOKOLOVIC MARIJA, diplomirani pravnik, rodena 2. 3. 1992. godine, UPISU-
JE SE 3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Grékoskolska 1.

7. SKUNDRIC IGOR, diplomirani pravnik, roden 2. 10. 1984. godine, UPISUJE SE
3.10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Vrbasu, JNA 3b.

8. PROLE MILOS, diplomirani pravnik, roden 10. 9. 1996. godine, UPISUJE SE
3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Kuli, Mar$ala Tita 266/a.
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9. JEREMIC TAMARA, diplomirani pravnik, rodena 21. 7. 1996. godine, UPISU-
JE SE 3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Subotici, Pure Dakovica 17.

10. PAVLOV ANA, diplomirani pravnik, rodena 24. 8. 1995. godine, UPISUJE SE
3.10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Kanjizi, Novoknezevacki put 1.

11. PANOVSKI BILJANA, diplomirani pravnik, rodena 21. 4. 1959. godine, UPI-
SUJE SE 3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Pancevu, Hajduk Veljkova 15b.

12. KAJIS IVAN, diplomirani pravnik, roden 15. 4. 1998. godine UPISUJE SE
3.10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Sekspirova 12, stan 28.

13. BRISE SE iz Imenika advokatskih pripravnika KAJIS IVAN, advokatski pri-
pravnik kod Kralj Radin Biljane, advokata u Novom Sadu, sa danom 2. 10. 2025. godine
zbog upisa u Imenik advokata ove Komore.

14. KAJEVIC SEMIR, diplomirani pravnik, roden 26. 4. 1992. godine UPISUJE SE
3. 10. 2025. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Grckoskolska 1.

— BRISE SE iz Imenika advokatskih pripravnika KAJEVIC SEMIR, advokatski pri-
pravnik kod Mic¢i¢ M. Jelene, advokata u Novom Sadu, sa danom 2. 10. 2025. godine zbog
upisa u Imenik advokata ove Komore.

15. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MIRKOVIC VELJKO, roden 14. 7. 2001. godine, na advokatsko-pripravnié-
ku vezbu kod Kralj Nikole, advokata u Novom Sadu, dana 3. 10. 2025. godine, u trajanju od
dve godine.

16. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILOSEVIC ANITA, rodena 8. 4. 2002. godine, na advokatsko-pripravnié-
ku vezbu kod Rama¢ Dunderin Tamare, advokata u Novom Sadu, dana 3. 10. 2025. godine,
u trajanju od dve godine.

17. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ALEKSIC VASILIJE, roden 8. 2. 2004. godine, na advokatsko-pripravnicku
vezbu kod Aleksi¢ dr Nemanje, advokata u Novom Sadu, dana 3. 10. 2025. godine, u traja-
nju od dve godine.

18. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ODADZIC MILICA, rodena 27. 7. 1999. godine, na advokatsko-priprav-
ni¢ku vezbu kod Suinjar Borislava, advokata u Novom Sadu, dana 3. 10. 2025. godine, u
trajanju od dve godine.

19. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ILIJEVIC MAJA, rodena 24. 5. 1995. godine, na advokatsko-pripravnicku
vezbu kod Amizi¢ Radivoja, advokata u Novom Sadu, dana 3. 10. 2025. godine, u trajanju
od dve godine.

20. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DZELETOVIC DORDE, roden 9. 10. 1993. godine, na advokatsko-priprav-
nicku vezbu kod Dacevi¢ Stefana, advokata u Novom Sadu, dana 3. 10. 2025. godine, u
trajanju od dve godine.
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21. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STANKOVIC NIKOLINA, rodena 27. 3. 1997. godine, na advokatsko-pri-
pravnicku vezbu kod Mike§ Dragana, advokata u Novom Sadu, dana 3. 10. 2025. godine, u
trajanju od dve godine.

22. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RADOJICIC MILICA, rodena 29. 11. 2000. godine, na advokatsko-priprav-
nicku vezbu kod Maleti¢ Vladislava, advokata u Rumi, dana 3. 10. 2025. godine, u trajanju
od dve godine.

23. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ADAMOVIC JELENA, rodena 6. 10. 1994. godine, na advokatsko-priprav-
nicku vezbu kod Jefti¢ Milene, advokata u Rumi, dana 3. 10. 2025. godine, u trajanju od dve
godine.

24. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MIJUSKOVIC ANBELA, rodena 13. 8. 2000. godine, na advokatsko-pri-
pravnicku vezbu kod Koprivica Olega, advokata u Pancevu, dana 3. 10. 2025. godine, u
trajanju od dve godine.

25. BRISE SE iz Imenika advokata Advokatske komore Vojvodine LIUBLJANAC
IVANA, advokat u Novom Sadu, sa danom 21. 9. 2025. godine na li¢ni zahtev.

— Kardov Bjeki¢ Josipa, advokat u Novom Sadu, postavlja se za preuzimatelja advo-
katske kancelarije.

26. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ZINDOVIC GO-
LUB, advokat u Novom Sadu, sa danom 19. 9. 2025. godine usled smrti.

— Miljani¢ Stefan, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

27. BRISE SE iz Imenika advokata Advokatske komore Vojvodine SITAN SINISA,
advokat u Novom Sadu, sa danom 30. 9. 2025. godine na li¢ni zahtev.

— Srehovski Janko, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

28. BRISE SE iz Imenika advokata Advokatske komore Vojvodine PAKONOVIC
DANILKA, advokat u Novom Sadu, sa danom 12. 9. 2025. godine usled smrti.

— Kozomara Milan, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

29. BRISE SE iz Imenika advokata Advokatske komore Vojvodine VALENTIK
BEGANOVIC NATASA, advokat u Novom Sadu, sa danom 11. 9. 2025. godine na liéni
zahtev.

— Sostari¢ Blagojevi¢ Dusica, advokat u Novom Sadu, postavlja se za preuzimatelja
advokatske kancelarije.

30. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ALEKSIC DRA-
GOSLAYV, advokat u Vricu, sa danom 15. 9. 2025. godine, radi preseljenja u Advokatsku
komoru Beograda.

31. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
ZORIC MILICA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj vezbi
kod Dimitrijevi¢ Gavre, advokata u Novom Sadu, sa danom 24. 9. 2025. godine.

32. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
RAICEVIC KRISTINA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Knezevi¢ Nemanje, advokata u Novom Sadu, sa danom 24. 9. 2025. godine.
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33. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
REGOIJE BOJAN, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj vezbi
kod Janci¢ Aleksandre, advokata u Novom Sadu, sa danom 19. 9. 2025. godine.

34. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
JAKSIC DRAGANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Hini¢ Marte, advokata u Novom Sadu, sa danom 1. 10. 2025. godine.

35. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
ZEKOVIC DENISA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Mari¢ Sofije, advokata u Novom Sadu, sa danom 30. 9. 2025. godine.

36. BRISE SE iz ¢&lanstva Posmrtnog fonda Advokatske komore Vojvodine KO-
TROSAN CVETANA, advokat iz Zrenjanina sa danom 17. 9. 2025. godine.

37. UZIMA SE NA ZNANIJE da ILIC DANIJELI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog odrzavanja trudnoce pocev od 1. 10.
2025. godine.

— Raus Milica, advokat iz Novog Sada, odreduje se za privremenog zamenika.

38. UZIMA SE NA ZNANJE da BASTA PEJCIC NINIL advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog odrzavanja trudnoce pocev od
26. 9. 2025. godine.

— Nikéevi¢ Aleksandra, advokat iz Novog Sada, odreduje se za privremenog
zamenika.

39. UZIMA SE NA ZNANJE da MARCETA NATASI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta u periodu od 25. 8. 2025. godine do 24. 8. 2026. godine.

— Marceta Srdan, advokat iz Novog Sada, odreduje se za privremenog zamenika.

40. UZIMA SE NA ZNANJE da JOVIC JELENI, advokatu u Novom Sadu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta u periodu od 31. 8. 2025. godine do 30. 8. 2026. godine.

— Jovi¢evi¢ Biljana, advokat iz Novog Sada, odreduje se za privremenog zamenika.

41. UZIMA SE NA ZNANIJE da MEDIC RACIC MARIJI, advokatu u Novom Sa-
du, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsu-
stva radi nege deteta u periodu od 19. 9. 2025. godine do 11. 9. 2026. godine.

— Ja¢imovi¢ Aleksandra, advokat iz Novog Sada, odreduje se za privremenog
zamenika.

42. UZIMA SE NA ZNANJE da MILOSAVLJEVIC BOGDANOVIC NATASI,
advokatu u Sremskoj Mitrovici, privremeno prestaje pravo na obavljanje advokature zbog
odrzavanja trudnoce pocev od 12. 9. 2025. godine.

— Milosavljevi¢ Miroslav, advokat iz Sremske Mitrovice, odreduje se za privreme-
nog zamenika.

43. UZIMA SE NA ZNANIJE da ¢e VASILIEVIC MILANU, advokatskom priprav-
niku u Novom Sadu, privremeno prestati pravo na obavljanje advokatsko-pripravnicke ve-
Zbe zbog stru¢nog usavrsavanja, pocev od 26. 9. 2025. godine.

44. UZIMA SE NA ZNANIJE da STEVOVIC MARKU, advokatu u Novom Sadu,
privremeno prestaje pravo na bavljenje advokaturom zbog postavljenja za vrSioca duznosti
podsekretara Pokrajinskog sekretarijata za visoko obrazovanje i naucnoistrazivacku delat-
nost, u periodu od 9. 6. 2025. godine do 13. 9. 2025. godine.

— Seratli¢ Miljan, advokat u Novom Sadu, odreduje se za privremenog zamenika.
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45. UZIMA SE NA ZNANIJE da je DAVIDOVIC SAVA, advokat u Novom Sadu,
nastavio sa radom dana 5. 9. 2025. godine, nakon §to je privremeno prestalo pravo na ba-
vljenje advokaturom.

— Davidovi¢ Radoje, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

46. UZIMA SE NA ZNANJE da je BOSNJAK TAMARA, advokat u Novom Sadu,
nastavila sa radom dana 13. 8. 2025. godine, nakon $to je privremeno prestalo pravo na
bavljenje advokaturom.

— Bosnjak Luka, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

47. UZIMA SE NA ZNANIJE da je DESPOTOVIC DUSANKA, advokat u Novom
Sadu, nastavila sa radom dana 31. 8. 2025. godine, nakon $to je privremeno prestalo pravo
na bavljenje advokaturom.

— Tepavac Nevena, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

48. UZIMA SE NA ZNANIJE da je NAUMOV JELENA, advokat u Nadalju, nasta-
vila sa radom dana 23. 8. 2025. godine, nakon §to je privremeno prestalo pravo na bavljenje
advokaturom.

— Milovanovi¢ Danijela, advokat u Temerinu, razreSava se duznosti privremenog
zamenika.

49. UZIMA SE NA ZNANIJE da je DESPOTOV ZELJENA, advokat u Novom Sa-
du, nastavila sa radom dana 11. 7. 2025. godine, nakon $to je privremeno prestalo pravo na
bavljenje advokaturom.

— Raus Milica, advokat u Novom Sadu, razresava se duznosti privremenog zamenika.

50. UZIMA SE NA ZNANIE da je CACIC GORDANA, advokat u Novom Sadu,
promenila prezime koje sada glasi Malivuk.

51. UZIMA SE NA ZNANIJE da je BUGARIN ALEKSANDRA, advokat u Novom
Sadu, promenila prezime koje sada glasi Bugarin Gladic.

52. UZIMA SE NA ZNANJE da je STOJANOVIC TIJANA, advokat u Novom Sa-
du, promenila prezime koje sada glasi Rajkovic.

53. UZIMA SE NA ZNANIJE da je TOLIMIR NIKOLINA, advokatski pripravnik u
Novom Sadu, promenila prezime koje sada glasi Maksimovic.

54. UZIMA SE NA ZNANIJE da je GRCIC TAMARA, advokat u Novom Sadu, pro-
menila prezime koje sada glasi Grujié.

55. UZIMA SE NA ZNANIJE da je STEVIC LANA, advokat u Somboru, promenila
prezime koje sada glasi Stani¢ Stevié.

56. UZIMA SE NA ZNANIE da je VUKASANOVIC TEODORA, advokat u Bag-
koj Topoli, promenila prezime koje sada glasi Radovi¢.

57. UZIMA SE NA ZNANIJE da je DRAGIC MILANA, advokat u Zrenjaninu, pro-
menila prezime koje sada glasi Dragi¢ Skundrié.

58. UZIMA SE NA ZNANIJE da je TOMIC MARKO, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Madi¢ Olivera, advokata u Novom
Sadu, dana 15. 9. 2025. godine, te da istu nastavlja kod Zigi¢ Daneta, advokata u Novom
Sadu, dana 16. 9. 2025. godine.

59. UZIMA SE NA ZNANIJE da je DIMITROV NIKOLA, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Kljaji¢ mr Dejana, advokata u
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Novom Sadu, dana 8. 9. 2025. godine, te da istu nastavlja kod Mitreski Filipa, advokata u
Novom Sadu, dana 9. 9. 2025. godine.

60. UZIMA SE NA ZNANJE da je VUKAJLOVIC NATASA, advokatski priprav-
nik u Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Rali¢ Romane, advokata
u Novom Sadu, dana 17. 9. 2025. godine, te da istu nastavlja kod Zarkovié Ilije, advokata u
Novom Sadu, dana 18. 9. 2025. godine.

61. UZIMA SE NA ZNANIJE da je VUCKOVIC ALEKSANDAR, advokatski pri-
pravnik u Novom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Zindovi¢ Goluba,
advokata u Novom Sadu, dana 19. 9. 2025. godine, te da istu nastavlja kod Karamatarkovi¢
Desimira, advokata u Novom Sadu, dana 20. 9. 2025. godine.

62. UZIMA SE NA ZNANIJE da je ZIVANOVIC MARIJA, advokatski pripravnik
u Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Rama¢ Dunderin Tamare,
advokata u Novom Sadu, dana 29. 9. 2025. godine, te da istu nastavlja kod Tabacki Srdan,
advokata u Zrenjaninu, dana 30. 9. 2025. godine.

63. UZIMA SE NA ZNANIE da je MILOVIC MILJAN, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Popivoda Slavka, advokata u
Novom Sadu, dana 26. 9. 2025. godine, te da istu nastavlja kod Zecevi¢ Nenada, advokata u
Novom Sadu, dana 27. 9. 2025. godine.

64. UZIMA SE NA ZNANIE da je CACIC GORDANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Jevrejska 14, pocev od 25. 9. 2025. godine.

65. UZIMA SE NA ZNANIJE da je STOJANOVIC MILICA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Puskinova 9, stan 10, pocev od 1. 10.
2025. godine.

66. UZIMA SE NA ZNANIJE da je POKIC SANJA, advokat u Novom Sadu, prese-
lila svoju advokatsku kancelariju na adresu Trg Marije Trandafil 12, pocev od 1. 10. 2025.
godine.

67. UZIMA SE NA ZNANIJE da je NIKOLIC JOVANA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Postanska 5/3, poc¢ev od 1. 10. 2025.
godine.

68. UZIMA SE NA ZNANIE da je VRANES BOJANA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu PoStanska 5/3, poc¢ev od 1. 10. 2025.
godine.

69. UZIMA SE NA ZNANIJE da je MILICIC JANA, advokat u Novom Sadu, prese-
lila svoju advokatsku kancelariju na adresu Radnicka 14/10, pocev od 05. 10. 2025. godine.

70. UZIMA SE NA ZNANJE da je MARKOVIC SUZANA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Dimitrija Tucoviéa 8, pocev od 1. 10.
2025. godine.

71. UZIMA SE NA ZNANIJE da je MIROVIC MILOS, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Lasla Gala 4, sprat 3, stan 29, pocev od 11.
9. 2025. godine.

72. UZIMA SE NA ZNANIJE da je GLISOVIC DUSICA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Cirpanova 15, lokal 2, pogev od 11. 9.
2025. godine.

73. UZIMA SE NA ZNANJE da je SKORIC DUSAN, advokat u Backoj Palanci,
preselio svoju advokatsku kancelariju na adresu Kralja Petra Prvog 12, lokal 12, pocev od
10. 9. 2025. godine.
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74. UZIMA SE NA ZNANJE da je ILIC IRENA, advokat u Backoj Petrovac, pre-
selila svoju advokatsku kancelariju na adresu Hurbanova 2, po€ev od 18. 9. 2025. godine.

75. UZIMA SE NA ZNANIJE da je UDICKI PERICA, advokat u Zrenjaninu, prese-
lio svoju advokatsku kancelariju na adresu Gimnazijska 25, lokal 10, po¢ev od 25. 8. 2025.
godine.

76. UZIMA SE NA ZNANIJE da je GULKA TAMARA, advokat u Subotici, pre-
selila svoju advokatsku kancelariju na adresu Maksima Gorkog 26, pocev od 15. 9. 2025.
godine.

77. UZIMA SE NA ZNANJE da je TAHIROVIC SABAHUDIN, advokat u Pan-
cevu, preselio svoju advokatsku kancelariju na adresu Pere Segedinca 2, ulaz 2, stan br. 4,
pocev od 1. 10. 2025. godine.

78. UZIMA SE NA ZNANIJE da je Zajednicka advokatska kancelarija ,,LJubici¢—
Jankovié u Novom Sadu, preselila svoju advokatsku kancelariju na adresu Zeleznicka 28,
pocev od 15. 9. 2025. godine.

79. UZIMA SE NA ZNANIJE da je Zajednicka advokatska kancelarija ,,Radosavlje-
vi¢ i Brki¢* u Novom Sadu, preselila svoju advokatsku kancelariju na adresu Brac¢e Ribni-
kar 10, stan br. 4, pocev od 1. 10. 2025. godine.

80. UZIMA SE NA ZNANIJE da je JEVTIC BOJAN, advokat u Novom Sadu, prese-
lio svoju advokatsku kancelariju na adresu Maksima Gorkog 1a, sprat 5, stan 54, pocev od
27. 8.2025. godine.

Upravni odbor

950



HAYYHA ITIOJIUTUKA YACOIIUCA

Hayuno nmoJbe u obJsiact

Tacnuk Agsoxaiticke komope Bojeoguiie je HaydHH Y4acOIUC U3 10Jba JAPYIITBE-
HO-XYMaHHCTHYKHX HayKa KOju 00jaBjbyje pajioBe U3 npaBHe HayuHe oOnactu. [upa
Hay4Ha 00JIaCT K0jO] YaCOIHC MpHUMaaa je 00IacT nmpaBa U MOJUTHUKOJIOTHje Ha HAYMH
Ha KOju TO mporucyje [IpaBUITHUK 0 KaTErOpu3alliji U paHTUPaky HAyYHUX YacoIuca.

TemaTcke U TeopHujcke cMepHHIIE

UYacomnuc 00jaBibyje U3BOPHE Hay4yHE WIAHKE, paclpase, IIPaBHE €ceje, Orese,
IpHKa3e KBHUTa U Jpyre TeKCTOBE KOjH ce OJHOCE Ha MPaBO H IPAaBHY TEOPH]y, UCTO-
pujy npasa u ¢puwio3odpujy npasa.

ITocebHO, waconuc ce 6aBM TeMaMa y OKBHPY Haj3HauajHHjHX T'paHa IpaBa
u To TpabaHCKOT TpaBa, KPHBUYHOT TpaBa, MeljyHApOIHOT IpaBa, pagHOT MpaBa U
YCTaBHOT IIpaBa.

TUnoBH HCTPAXKMBAKHA U PAIOBA Yy YACOMUCY

PanoBu u npuiio3u Koju ce 00jaBibyjy y 4aCONUCY KaTErOPHUIIY C€ Y TPU IpyIie:

1. HayuHu WiaHIM Y KOje CHaaajy: OpUTHHAIHM HAyYHH PAJOBH, MPErTIeIHH
pajioBH, KpaTKa CaoIlITeha, IPETXOJHA CAOIIITCHa, HAyYHE KPUTUKE U OCBPTH.

2. CTpy4HHM 4WiIaHLK Yy KOje CIaaajy: CTPY4YHU pajoBH, WHGOPMATHBHHU ITIpH-
JI03H, TIPUKA3H, CTPYIHE KPUTHUKE MOJIEMHUKE, OCBPTH U €CEjH.

3. OcTasiu NpUIJIO3U U CaOIIITeHa Y KOje CIajiajy YBOJHUIIM, U3BCIITAJH O Ay
4yaconuca, NpUKa3Hu CyJACKe Mpakce, ypeJHHUKa JOKyMEHTaIuja Koja ce 00jaBibyje y
Y4aCOIMNCY, CAOMIITeHha H3/1aBada U YPEIHUIITBA, HEKPOIO3U U CIUYHO.

IMoauTHKa KOHTPOJe KBAJINTETa U yHanpehema eTnke my6JHKOBamba
H aKaJieMCKe eTHKe

Hayunu u cTpy4HH pajioBH KOjU ce 00jaBJbyjy Yy YacOIHCy pPELEH3Upajy ce
y CKJIagy ca NPaBHIHUKOM O IOCTYIKY peueHsuje [rachuxa Ageoxailicke Komope
Bojsogune. Y gacomnmcy ce mpHMemYyje OBOCTpyKa ciema peueHsuja. Y MOCTYIKY
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peneHsupama u ypehusamwa [iacnura Ageoxaiticke komope Bojeoguie 4IaHOBU ypell-
HUIITBA M PELCH3CHTH JyXKHHU Cy Jia Ce PyKOBojAe cMmepHuuama Kommurera 3a eTHKY
nyomukoBama (COPE). Ayropu koju npujaBibyjy CBOje pyKoIUce pagu 00jaBjbHBamba
y 4acoNMCy Ay)XHH Cy Ja IMOLITYjy CBE HAllMOHAIHE M Mel)yHaponHe cTaHapie ody-
Barba aKaJeMCKOT HHTETPUTETA ¥ €THKY Y HAyYHOM JICJIOBAIGY M IyOIHKOBAMY.

PaioBu ¥ IpHIIO3H KaTETOPHCAHNU KAa0 OCTANIN MIPUJIO3U U CAOMIITEHha He HHICK-
CHpajy Ce M He NPEACTaBIbajy [0 HAy4HE U CTPydHe rpalje dacormmca, He peleH3nupajy
ce W He ynase y CTPYKTypy pamoBa uacomuca. OHH Cy HCKJbYYHBO HH(OpMATHB-
HOT KapakTepa.

EnexkrpoHcko ypehuBame 4acommca ocTBapyje ce y capaamu ca LleHTpom 3a
eBasyanujy y oopa3oBamy U HayIH.

Iacnux Agsokaiticke komope Bojsogune je 9acolnc OTBOPESHOT MPUCTYIIA.

JIpymiTBeHa M KYJITYPHA yJ0ra 4acomnuca

Vnora [Mmachuka Ageokaiticke komope Bojsogume je cTBapame mpocropa 3a
o0jaBJpUBakC pe3yiTaTa HAYYHHX HMCTPAXKHBaMka OJl 3HA4aja 3a MpPaBHY HAyKy, Kao
U [IPOCTOpa 33 pPa3MEHY HAYYHOT U CTPYYHOI MHILBCHA. Y OCTBapermy CBOje yIOre,
YacONMUC HACTOjU Jla YHANpeau MpaBHY KYIATYpY M KOJETHjalHO pa3yMeBame U
OCeOHO J1a MOBEXKe MPAaBHY HAYKY ca MPABHOM MPAKCOM.

VY octBapemy cBoje yiore [rachux Ageoxaticke komope Bojeogune ocnama ce
Ha CBOjy JICBECCETOTOUILELY TPATUIIM]Y M3 KOT pasjiora ce moceOHo cTapa o yHarpe-
hewy kyntype cehawa y o0nactu npasa.
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CKPAREHO YIIYTCTBO 3A AYTOPE

PamoBu ce mocraBibajy mytem Iuiatdopme 3a
GJIEKTPOHCKO ypehnBame yacomnuca Ha JIUHKY: http://
aseestant.ceon.rs/index.php/gakv/user y ckiany ca
TEXHUYKUM YIyTCTBUMA 3a KOpUIINCHE TOT CHUCTE-
Ma uin Ha e-mail aapecy: info@glasnik.edu.rs.

IIpenajom Texcra, ayTop H3jaBibyje Oa TEKCT
HUje HU oOjaB/beH HUM TpuxBaheH 3a o0jaBsbHBa-
e Te na Hehe 6uTH mpenar 3a o0jaBjpUBame OMITO
KOM JIpyrom Meaujy. AyTtop Takohe u3jaBibyje aa je
HOCHJIAI] ayTOPCKOT TpaBa, 1a je 00aBeITeH O Ipa-
BuMa TpehMX JHLa U Jia je MCIYHHO 3aXTEBE KOjH
Tpomn3Ias3e U3 THX mpaea. [loceOHO ayTop u3jaBibyje
Jia Ipesiaje TEeKCT KOjU je HAcTao IOIITOBAKEM KO-
JIeKca aKaJIleMCKe eTHKe.

VYpenuumtBo [Tnacnuxa Aoeoxaiticke Komope
Bojsooune u pelieH3eHTH aHTa)XXOBaHU O] CTpaHe
4acoIuca y CBOM pajy PyKOBOZAE Ce€ HpernopyKama
u cMmepHulamMa KomuTera 3a eTHKY HyOJIMKOBamba
(COPE).

Bpcre pagoBa.— Yacomnuc o0jaBibyje OpuTH-
HallHe Hay4He pajioBe, NpErIeJHEe pajoBe, KpaTka
CaoMNIITEeHa, NPETXOHA CAOMNIITEHA, HAyYHE KpH-
THKE, CTPYYHE PaToBe, €Ceje U CCHTEHIE U3 CYACKE
npaxce.

O0uM m cTpykTypa Tekcra.— Jly)knHa Tek-
CTa 10 NpaBWIIy OIPAHUYCHA je Ha jellaH ayTOPCKU
TabaKk KOjU YMHU TEKCT ox 16 crpanmma ca mo 28
penoBa Ha CTpaHu U 66 CIOBHMX MECTa y pely IUTO
YKyITHO 4nHH OyxnHy Tekcra ox 30.000 croBHHX
3HaKoBa (KapakTepa) yKJbyuyjyhu u pazmake.

3a mmcame ce kopuctu ¢GoHT Times New
Roman Benuuune 12 pt, ¢ pazmakom usmely penosa
BpenHOCcTH 1,5 Ha cTpanunu A4 ¢popmara.

HacnoB unaHka HaBOIM c€ BEIMKHUM CIOBH-
Ma (Bep3asl) Ha CpefnHM cTpaHune, Gontom Times
New Roman, 6o, Benuuute 14 pt.

IopHACIOBH Ce THIIY HA CPCAMHH, BEIUKHM
CIIOBMMa, BelauunHa (GoHTa 12 pt U Hymepwuily ce
apanckuM OpojeBMMa. YKOIHMKO IIOJHACIOB HMa
BHIIE LEJIMHA, OHE CE O3HA4YaBajy aparckuMm Opo-
jeBnMma, kao: 1.1. — mMamuM OOWYHHMM CIIOBHMA,
BennunHa GouTa 12 pt, 1.1.1. — ManuM Kyp3uBHUM
cioBuMa, BeaudnHa onTa 11 pt.

Je3uk m mucmo.— Ynaniu ce npenajy Ha cpii-
CKOM je3MKy Ha NHPHIMYKOM WIJIH JIATHHHYKOM
MUCMY, WM Ha CHIVIECKOM je3UKY, WM Ha je3ulnMa
y ciyx6eHoj yrorpebu y bocan u XeprieroBunu u
y penyonukama [{proj l'opu nin XpBarckoj.

CKPAREHA ITPABUJIA HUTUPAIBA CA TPUMEPUMA

Hasoheme Kkmbura

Ipesume, Nuunmjan nmeHa. (rogmHa usnamwa). Ha-
cnog: Iloonacnos kwuze. Mecto u3nama: M3nasau

o Ilerposuh, I1. (2004). I1paso u ipasoa: Teopuja
#pupoonoZ iipasa. beorpan: Ciry)xOeHH TITaCHUK

Hasoheme wianka U3 yaconuca

IIpe3nme, Vunnmjan mMeHa. (romuHa m3mama). Ha-
cioB wnaHka. Hasue uacoiiuca, BonymeHn (0poj),
CTpaHHLE 0J—710.

o Ilerposuh, II. (2014). Haknana mrere. /lpas-
Hux 90(3), 141-157.

Hagolemwe u3Bopa ¢ nHTepHeTa
Ipe3ume, Wuunujan umena. (roaunHa usnama). Ha-
cnoe. IIpeysero: naTym ca: HHTEpHET ajipeca

o Ilerposuh, I1. (2014). Haknaoa wineiie. Ipey-
3eto: 27. 12. 2018. ca http://primer.com

Hasoheme nomahux nponuca
Ilyn Ha3uB mpommca, Znacuio y kome je tpoiiuc ooja-
6/ber, Opoj I1acuiia / ToauHa 00jaBJbUBabA.

* 3akoH 0 obmuranuoHuM omHocuma, Cnyorcoenu
Znacuux PC, 6poj 36/2011, 99/2011, 83/2014. —
np. 3aKoH, 5/2015. u 44/2018.

Hagolhewe cTpanux nponuca

Ha3zuB uHCTHTYIM]jE KOja je MPOMKC JA0HENA, iYH HA3UG
ipoiiuca, MecTo 00jaBIbUBaba, TOANHA
* European Parliament, The Impact of German

Unification on the European Community,
Brussels, 1990.

Hasolhemwe nomahe cyncke npakce
Hasus cyzcke ouryke 1 Ha3UB Cya KOjH j€ OJUTYKY J0-
Heo, Opoj O/UTyKe U JaTyM OJUTyKe

* Ilpecyma Anenanmonor cyma y beorpanmy, Ikl
2137/2011. o 25. 5. 2011. rogune.

UnaHoy Koju ce Ipefajy Ha CPICKOM jE3HKY
MOpajy caapXaTH ¥ alCTPaKT U KJbyYHE pedyd Ha
CHIVIECKOM je3HKY.

Caxerak u pe3ume.— CaxeTak ce Jaje Ha I10-
YeTKy WIaHKa, UCIIOJ HAclOBa, a M3HAJA KJbYIHHX
peun.

Caxerak Tpeba na uma ox 60 no 200 peun n
cToju u3mely 3armnaBiba (HacioB, MMe(Ha) ayTopa
U JIp.) U KJbYUHHMX PEYM, HAKOH KOJUX CIEIHU TEKCT
YJIaHKa.

AKo je je3suK pajia CpICKM, CakeTak Ha CTpa-
HOM jE3UMKy MOXE C€ MpPYXHTH y HPOLIMPEHOM
00nnKy, Kao T3B. peaume. Pesume ce naje Ha Kpajy
4JlaHKa, HAKOH ojiesbka JIureparypa.

Kibyune peun.— Jlajy ce HemocpemHo HaKOH
CaXKeTKa, ONHOCHO Pe3uMea.

Bpoj kipyuHux peun He Moxke Outn Behu oz 10.

KipydHe peun 1ajy ce Ha CBUM je3UIINMa Ha KO-
jHUMa MOCTOje Ca)elu.

Hasoheme cTpaHe cyacke npakce

CrpaHa cyzncka Ipakca ce HaBOAW y CKJIAQLy C Ipa-
BUJIIMA KOja Bake 3a HaBOleme Cy/cKe Ipakce
onrosapajyhux cymosa.

Jlureparypa, uzBopu
U HUTHPAHA CYICKA MpaKca

Jluteparypa ce HaBOJM HAKOH YiaHKa, Kao moceo-
Ha CeKI[Mja TaKo MITO ce cBe Onbimorpadceke jeJuHuIe
HaBoJle a30yYHIM WK aOeIeTHUM PEIOM TI0 TIPe3rMe-
Hy ayTopa, a KOJl HCTOT ayTopa, 10 TOJAWHU H3/IaBama
(ox HajuoBwmje o Hajcrapuje). M3a mpesumena, a mpe
HMMeHa ayTopa 00aBe3HO Ce MHIIIEe 3areTa.

Jomahu u mehyHapoaHu M3BOpHU TpaBa Ce HABOIEC
HaKOH 4WIaHKa, Kao IoceOHa CeKIHja, PEIOM KOjUM CY
HaBOHEHU y TEKCTY.

Ilutupana cyzicka Ipakca ce HaBOIM HAKOH TEK-
cTa, Kao mocebHa cekluja, peoM KojuM je HaBoleHa
y 4JIaHKY.
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MHCTUTYT

APYWTBEHUX HAYKA

VHCTHTYT 0 HaLsoHanHor awavala
‘3a PenyBrmry Cpbuly

I''TACHUK AJIBOKATCKE KOMOPE BOJBOJMHE
YACOIIUC 3A TIPABHY TEOPUJY M IIPAKCY

Peny6auka Cpouja * 21000 Hosu Cap * 3maj JoBuna 20/1
Tenedpon: 021/521-235 « e-mail: info@glasnik.edu.rs
www.glasnik.edu.rs

MHCTUTYT APYIITBEHUX HAVKA

Peny6muka Cpouja « 11000 Beorpan « Knernme Haranuje 45
Tenedon: 011/3616-002 * e-mail: office@idn.org.rs
www.idn.org.rs



