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JEJOTBOPHOCT JOMAREI CHUCTEMA
3AIITATE MOTPAKUBAIHLA 3ATTIOCJTEHUX
Y CJIVYAJY CTEYAJA MOCJOJABIIA*

CA’KETAK: Y oBoM paly ayTOpKa aHalM3Mpa HauMHE KO-
jUMa ce WITUTE MOTPAXUBAMKA 3aMOCICHUX Yy IOCTYIIKY credaja
HaJl IBbUXOBUM IIOCIIOZABIEM. Y IIPBOM JIeJIy pajia pPa3sMOTPEHH Cy
pa3IMYUTH MOJAIHMTETH 3alITUTE KOjU Ce NPHMEHbYjy caMoCTall-
HO WIH Yy KOMOMHAILIMjU ca JIPYI'MM CpEICTBMMA, & CBE y LUJbY
npyXama 00JbeT 3aIITUTHOT OKBHpA 3alOCIeHNMa y cTedajy. Llen-
TpaJHM JIe0 paja mocBeheH je muTamy IelIOTBOPHOCTH Jomaher
CHCTEMa 3AIUTUTE KOjU Ce MEPU CTEIICHOM HAMUpPEHa ITOTPaXKUBA-
Ha OBE BPCTE MMOBEpHJIALiAa Y CTEYajHOM IIOCTYIKY OJHOCHO OpojeM
ycBOjeHHuX 3axteBa npen @ongom comuaapHocTu. la Ou ce xebeHn
[MJb TIOCTUTA0 HEONXOJHO j€ 3AIUTUTY MOTPAKUBAA 3AIIOCICHHX
CMECTHTH Y jellaH IIHUPH KOHTEKCT KOjH IOJpasyMeBa XapMOHH]Y
WHCTUTYTa PAJHOT M CTedajHOr mnpasa. Kako To Koj Hac HUje Ciry-
4aj ayTopKa ykasyje Ha OpojHe mpakTU4YHe mpodieme Koju 300r Tora
HACTajy, a KOjU Cy HICHTU(UKOBAHU MOCPEICTBOM HHTEPBjya ca
3anociieHnMa y DoHy COMMIAPHOCTH M aHAJM3M M3BEIITaja O pa-
Iy OBe MHCTHTYyIHje 00jaBJbEHUM O] FbeHOT OCHHBama. Ha camom
Kpajy yIOpeaHH mpernie]] MoKasyje Aa Cy paJHOIpPaBHH MEXaHU3MHU
3aIITHTE 3alOCJICHUX OTPaHMYEHOr JoMaliaja U Ja Ou ce y ToM

" tijanarkovacevic@gmail.com
" Pan je mpumiber 30. 8. 2021, a npuxsahen je 3a objaBibuBase 2. 2. 2022. roauHe.
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CMHCITy MOIJIO PasMHIIUbATH O BUXOBOM IMPOLINpEY (y3 aleKBar-
HO TpuiIarohaBame), 1 Ha OHE MOCIONABLE KOjU HUCY MOKPEHYIH
(dopMmanHy credajHy mpouexypy. Ped je o jeTMHCTBEHOM TEOPH)jCKOM
npeiory koju 3aspelyje naxmy Oynyhu na ce y paay monasu of
XHnoTese a 6M CHCTEM 3alITUTE 3allOCICHUX 3a HEM3MHPEHaA I10-
TpaXuBamba OUO 3HATHO JCJIOTBOPHHjU J1a CYy OHM BHIIC YIIO3HATH
ca pagom DoHIa COMMIAPHOCTH U JIa je caM HauWH OpraHu3aluje
pana ®onna apyrauuju.

Kwyune peuu: 3anocnenu, creyaj, @oHI COTUIAPHOCTH, IPU-
BUJICTOBAE TOTPAXKUBAKA, I'APAHTOBAKE HCIUIATE HEHAMHPEHHX
noTpaxkuBama, Pernybnuka Cpouja

YBOJ

AKo je MMOBMHA IYy)XHHKa [OBOJbHA 33 M3BPIICHE CBHX TpaKOUHA
noBepuiiaila OHU lie CBOje 3axTeBe Mpema IY)KHUKY OCTBAPHTH Yy LEIOCTH
0e3 MKakBUX paBHUX Mpobiema. Curyaluja ce JPACTUYHO MEHha Kajaa Cpel-
CTBa KOjUMa PacIiojiaXke MYKHHUK MOCTaHy HEIOBOJbHA 32 IMOTIYHO HAMHPECHE
cBUX moBepmiana. To JOBOIM 0 CTBapama XaOTHYHE CUTYalldje YTPKUBAkA U
O6opbe y xojoj he camo onu cHaxkHUjU W3ahu kao nmobeauuuu. [Ja 6u ce crpe-
YA CUTyallhja HEKOHTPOJIMCAHE rpabexu MpeocTale MMOBHHE IY)KHHUKA,
NpaBO KOHCTHUTYHIIIE TToceOHa MpaBuiIa MOCTYIIKa BUXOBOT HaMKpema. Jlakie,
CTe4aj je MPBOOMTHO HACTA0 KAO0 MHCTPYMEHT KOJCKTHBHE 3aIITUTE MOBEPU-
Jana y oKpy»kermby HEeIOBOJbHOM 3a peasii3alujy BhHXOBHX ITOTpaKHBamba. '

[Toepuornu cy HajOpoOjHU]ja U HAjpa3HOBPCHHU]jA rpylia yYeCHUKA CTEYa]-
Hor moctynka. BehnHa 3akoHonaBctaBa, y Behoj wim Mamoj MepH, U3l1Bajajy
U3 Te TPyIIe 3arocieHe Kao noceOHy KaTeropjy moBepuiiana o Kojoj ce Mopa
BOAMUTH padyHa. Pa3nosu 3a TakaB OpUCTyIl cy Buiiectpyku. IIpBo, oTBa-
pame CTeYajHOr MOCTYIKa MoCcTaje 030HMJbHA MPETHha IYOUTKY 3alociierha.’
Jpyro, OmacHOCT Ja BUX0Ba MOTPaXKHBama 110 OCHOBY pamHOr omHoca Hehe
OWTH HAMHPEHA Yy LEIOCTH WK Y MPETEKHOM JIeNy, Te a he ocTaTu mpa3Hux

Finch, V. (2009). Corporate Insolvency Law: Perspectives and Principles,
Cambridge New York: Cambrige University Press, 9; Visekruna A. (2013). Pravni polozaj
zaposlenih u stecajnom postupku. Beograd: Pravni fakultet Univerziteta u Beogradu, 15;
Radovi¢ V. (2018). Stecajno pravo — Knjiga prva. Beograd: Pravni fakultet Univerziteta u
Beogradu, 31-32.

2 Posebno ugrozeni u nalazenju novog posla su zaposleni ¢iji se radni vek blizi kraju.
Sarra J. (2008). Recognizing workers’ economic contributions: the tretmment of employee
and pension claims during company insolvency: A comparative Study of 62 Jurisdictions.
JoctynHo Ha: https://www.iiiglobal.org/sites/default/files/105 Recognizing Workers Eco-
nomic_Contributions.pdf (nmpuctymseno: 26. 8. 2021).
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pyky. OBaKBO cariielaBar-¢ CTBapH j€ CacBHM OIPAaBIaHO jep ce HcIriara
3apajie BpIIM TE€K HAKOH W3BpIIeHE mpecTanuje paga.’ Tpehe, HemoryhHoct
caMO3allITUTEe KPO3 yroBapame oapeheHmx Kiaysyna Kao pe3yiaraT eKOHOM-
CKE CYNEPHOPHOCTH jEeIHE CTpaHE YTrOBOPHHIE. Y IPAKCH CE 3aKJbYUHBAIHC
yroBopa O pagy CBOIM Ha IOTHHCHBAIKC CTAHIAPAM30BAHHUX YroBOpa yHa-
Ipesl MPUIPEeMIJbEHAX O] CTpaHe IOCJIoAaBla, 0e3 MoryhHOCTH mperoBopa o
yCJIOBMMA paja WM BUCHHM 3apane. OCuM Tora, ped je O JHIUMa Koja II0
MIpaBWITY ITOCIe/ha Ca3Hajy 3a (MHAHCHjCKO nocpHyhe JyKHHKA IITO HYKHO
Bonu HemoryhHocTu ajekBaTHe OnaroBpemeHe peakiuje. HakoH HacTymama
CTe4yaja CBE EBEHTyalHe aKTUBHOCTH Ou Owmie 3akacHene. UeTBpTo, Hemo-
BOJbHa HMH(pOpPMUCAHOCT O (UHAHCHjCKUM TiepdopMaHcamMa IMOCIOAaBIA
WK TIaK HEMOTYNHOCT HallaKera 3arlociieha Ha JIPYTrOM MECTY, HApOUUTO Y
MambUM CpelMHaMa IJie jeJaH MOCioaBall 3arnolubaBa MPEeTeKHNU A0 PaHo
crocoOHOT cTaHOBHUINTBA. [1eTo, eKOHOMCKa 3aBHCHOCT Of MOCITOAABIA KOja
MIPOM3NIa3H U3 IMMHUTHPAHE PACIPIICHOCTH PU3NKA FHETOBE MHCOJIBCHTHOCTH.
3a pa3yMKy o] yJarada Koju MOTYy ITUBEp3u(UKOBATH MOPTPOINO U TUME CMa-
BUTH PU3HK yllarama, 3al0CiIeHH 110 NPaBHIy paje KO jeAHOT mocioaanma.
Ilecro, 300r MHTErpUCAHOCTH 3aNOCIEHHX Y PajHy CpeAuHY, Y nopehemy
ca JAPYruM IMOBEpUOIMMa BUXOBa Be3a ca ApymTBoM je uBpirha. 11 koHauHo,
HajBaXxKHH]je, moTpeda Ja ce 00e30e/1e er3ucTeHIMjaiHa CUTYPHOCT U 3aIITUTH
OCHOBHa JIpyIITBEHA BPETHOCT.’

Maxo mMaTepuja cTedaja HIje OCMUIIJbEHA Ca IIMJBEM Ja Ce TIOCEOHO OaBH
3arociieHuMa Kao OJIBOjEHOM CKYNHMHOM IMOBepHiiala, JBa CTEYajHOIpaBHA
WHCTUTYTa WITAK JIOTHYY 3amociieHe. [IpBU je yTuIaj OTBapama CTeyajHOT
MIOCTYTIKAa Ha YTOBOPE O Pamy, JOK je OIPyTH TPETMaH HBHXOBUX MOTPAKUBAHA
y OTBOPEHOM CTEUajHOM MOCTYIKY. Kako mocieaniie cTedaja Ha pagHONpPaBHU
CTaTycC 3aroClIeHHX IpeJa3h OKBHPE OBOT paja, lajha MaKma Ouhe ycmepeHa
HA IT0JI0Ka] IOTPaKMBaka 3aIlOCICHAUX Y MIOCTYTIKY CTEYaja Hall ITOCIOAAaBIEM.

3 Tucker E. (2005). Shareholder and Director Liability for Unpaid Workers” Wages
in Canada: From Condition of Granting Limited Liability to Exceptional Remedy. Law and
History Review, 26(1), 57-97; Bumekpyna A. (2016). OaroBopHocT aupekTopa 3a HEH-
criaheHa moTpaXkuBama 3aloCiIeHUX y Cilydajy credaja nocnogasua. Citpanu upasHu sicu-
soit, 60 (3), 78.

4 Mucciarelli M. F. (2017). Employee Insolvency Priorities and Employment
Protection in France, Germany and the United Kingdom. Journal of Law and Society, 44
(2), 264.

5 Pagosuh B. (2018). Cimmeuajno iipaso — KrouZa iipsa. beorpan: IpaBHu dakynrer
VYuusepsutera y beorpany, 177; Finch, V. (2009). Corporate Insolvency Law: Perspectives
and Principles. Cambridge New York: Cambrige University Press, 666—667.
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MHOI'OBPOJHU CUCTEMMU 3ALITUTE
IHOTPA’KUBABA 3AIIOCJTEHHUX

3amocineHu ce y CTe4ajHOM MOCTYIKY IITUTE Ha pa3nuuuTe HauuHe. [Ipu-
3HaBambC OTPOMHOT 3Ha4aja 3aMOCICHUMA y NMPHUBPEAHUM IPYIITBHIMA JaTHPa
jom ox mpBUX rpah)aHCKUX KOAU(UKAIMja KOje CYy yCTaHOBUIIE CUCTEM IIPHUBH-
JIeTHja 3a Hajy)Xu KPyr 3amocicHux.’ BpeMeHOM ce cXBaTHIIO 1a je marepuja
3aIITUTE 3aI0CICHUX N3Y3ETHO CIIOKECHA M 3HaYajHa 3a TPUBPEIHY Pa3BOj jeTHE
3eMJbe, YMME MTUTAahE OCTBAPHBAha MMOTPAKUBAA y CTEUAjy MTOCTaje IPeaMET
OpojHHX W3BOpA MpaBa pa3auyuTe NpaBHe cHare.” TeMaTHka HAMHUpEHA 3aI0-
CIICHUX Y CcTeuajy Moke OuTH ypeheHa credajHONIpaBHUM, pagHONPABHUM, T1a
4yak ¥ ycTaBHUM ofpenbdama.’ Ocum Tora, cBe Belie mpekorpaHnYHEe aKTUBHO-
CTH KOMIIaHHWja CTBOpHIIE cy NOTpely 3a NpubimkaBambeM OpPOjHUX MPaBHUX
CHUCTEeMa LITO je pe3yATHpajo JOHOUICHEM poNKca Ha YHUBep3aaHoM (Mebhy-
Hapo/Ha opraHu3aiyja pajaa) U peruoHaaHoM HuBoy (EBporcka yHuja).

¢ Mako mpeTexe 1a je pOAOHAYENTHHUK CHCTeMa TpuBmierdja HamomeoHoB 3akOHMK
(1804), Ha3HaKe NMPHUBUIICTOBAHOT TPETMaHa MOT'Y C€ YOUHUTH Y paHuje 1oHeToM TockaHCKoM
credajHoM 3akony (1713). V.: Mucciarelli M. F. (2017). Employee Insolvency Priorities
and Employment Protection in France, Germany and the United Kingdom. Journal of Law
and Society, 44 (2), 265. Ynopenu: International Labour Conference, 91 st Session 2003,
Report IIT (Part 1B), Third item on the agenda: Information and reports on the application
of Conventions and Recommendations, General Survey of the reports concerning the
Protection of Wages Convention (No. 95) and the Protection of Wage Recommendation
(No. 85), 1949, Report of the Committee of Experts on the Application of Conventions and
Recomendations (articles 19, 22 and 35 of the Constitution) — W3Bemraj MOR-a (2003).
JloctynHo Ha: https.://www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-iii-1b.pdf
(mpuctymseno: 15. 12. 2019); Panosuh, B. (2018). Ciweuajuo upaso — Krouza iipsa. beo-
rpaxa: [IpaBuu ¢axynrer Yausepsutera y beorpany, 178; Bumekpyna A. (2013). Ilpasuu
itonooicaj 3aiiocnenux y citieuajuom tiociuyiixy. beorpan: IlpaBuu (akynreT YHUBep3uTeTa
y beorpany, 25.

" BumiekpyHa, A. (2013). Op. cit., 25.

8 ITobap moka3aress 3a Ty TBpAmY Ccy ycrasu Ilepya u Mekcuka. CpGuja je 10 j10-
Homewma 3akoHa o paxy 2005. ronuHe KOjuM je ocHOBaH DOHI COMMIAPHOCTH MOCTYIIaK
HAMHpPEHa MOTPAXKUBAA 3AMI0CIICHUX Y Cily4ajy CTeuaja BhUXOBOT I10CI0ABIA HCKIbYUYHBO
pe3epBHcaa 3a cTedajHo 3akoHOAaBCcTBO. Y lllmaHuju je rapaHTHa MHCTHTYIMja OCHOBAaHA
jomr 1976. romune Oymyhu mga mpolieHaT HaMHPEHa 3aIOCIEHNX Y OKBUPY CTEYajHe MpoIie-
Jype 3aBHCH O]l BUCUHE YHOBYCHE CTE4ajHE Mace Koja 00yXBara UMOBHHY y BIACHHIUTBY
CTEYajHOT TY)KHUKA M3 YHjer Kpyra ce UCKJbYUyjy XHUIIOTEKapHE HEIOKPETHOCTH, CTBAPH
KyTUbEHE Ha JIM3HMHT WM y3 33/IpiKaBarbe mpasa cBojuHe. Murcia G. J. (2016). Las garantias
del salario ante la insolvencia de la empresa en la jurisprudencia delribunal de Justicia de
la Unidn Europea. Revista International y Comparada de Relaciones Laborales y Derecho
del Empleo, 4 (2), 7.
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CucTeMu 3amTHTe 3aM0CICHUX Y CTeYajy HUCY JeIHHUCTBCHU. YIOpPE-
HOIIPABHO [TOCMATPaHO MocToje Tpu cucrema 3amrute.’ [IpBu cucteM ce CBOIU
Ha JaBare INPUBUIIETOBAHOI CTaryca 3allociieHHMa y credajy 3a oapehena
MOTPAKUBAKA, JOK CE JPYTW OJHOCH HA HCIUIATy TapaHTOBAHHUX MOTPaXKU-
Bama U3 MOCEOHMX CpejicTaBa (POH/A, OCHOBAHOT y Te cBpxe. Tpehu cucrem je
MEIIOBHUTOT KapakTepa U KOMOHMHYje eIeMEHTEe IPETX0THA TBa, KOjU Ce YECTO
03HAuYaBajy Ka0 CTEUajHONMPABHU M paaHONpaBHu obmunu 3amTure.'” Petke cy
npxase, monyT Ectonuje u Yjenumennx Apanckux Emupara, xoje He o3Hajy
HUjeaH Ol M3JIOKeHHX cucteMa.'! OCHM OBHX TPaJHOIMHAIHUX 3allTHT-
HUX CHCTeMa, 0 KojuMa he BUIlle OMTH pedd y HACTAaBKY TEKCTa, jaBJbajy ce U
MOJICpHH OOJIMIIU 3AINTUTE 3aM0CICHUX KOJH C€ 0CTamajy Ha UMOBUHY APYTHX
JIMIa, @ HE Ha CTEYajHOr IY)KHHUKA — MOCI0AaBIa.

Herarushe edexrte ommyunBama Tpeba na ocehajy oHu koju cy Owim
YKJBYYCHHU Y Taj MPOIEC OMHOCHO KOjH Cy Ha Bera MorIH Ja yTudy. [IpuMerHa
je TeHJeHIIMja MOon3ama CTaHAapa OATOBOPHOCTH JUPEKTOpA Kao CPEICTBA
JMCIHIUIMHOBaWka U KoHTposie. OHM Tpeba J1a OCTyNajy Ha UCTH HaYMH KaKo
y moba mpochepuTeTa, Tako M y KPU3HOM MEpHOAY 3a MPHUBPETHO IPYIITBO.
Ocum TOTa, OMpaBlaHO je Ja JIMIa KOoja ydYecTBY]y y Ppacmojesid JI00UTH
CHOce Jieo TyOuTaka. MelyTuMm, mupeme OArOBOPHOCTH HA JUPEKTOPE H/HIIH
aKIMOHApe NPHUBPETHOT APYIITBA C€ OMITPO KOCH Ca OCHOBHHM KOMIIAQHH]-
CKOIPAaBHUM NPHHIUIIOM OTPAaHHYEHE OATOBOPHOCTH, 300T Wera ce OBaj BUA
JIOJIaTHE 3aIITUTE 3aMOCICHUX TocMaTpa ca anuMmosureToM.* OcraBibajyhu TO

° Hucy cBHM CHCTEMH JOCTYIIHH CBHM JpkaBama. JIp>kaBe wiaHune EBpoICke yHH-
je, Kao W Ap)KaBe KaHAMIATH, UMajy oOaBe3y (opMmupama noceOHe MHCTHTyLHje Koja he
rapaHToBatH oapeleHa MoTpakuBama 3aloCiIeHNMa, JO0K ce OpraHH, (MHAHCUpAKmE U Pajl
HHCTYTHLMja PEryIHIly HalMOHaIHUM npaBoM. O oxroBopHocTH Ipxase Mramuje 360r
moBpezie oBe obaBe3e BUICTH Ipecyny y npeamety Francovich. Szyszczak E. (2000). EC
Labour Law. Harlow: Pearson Education Limited, 122—124.

10 Pamymosuh, B. (2014). Creuaj y Cpbuju — uumenuile, 3abiyne 1 HeHaMepaBa-
He nocnenune. Exonomcka wonuitiuka Cpouje y 2014: Mozyhnocit tipugpeonoé pacitia y
yenosuma pepopmu u guckaane xonconuoayuje (yp. lomkuh, b., Apcuh, M.). beorpan:
Exonomcku daxynrer YHuBepsutera y beorpany, 136—137; Paposuh, B. (2018). Cizeuajno
iipaso — Kmwuza iipea. beorpan: IlpaBuu ¢axynarer Yuusepsurera y beorpany, 191; Bumie-
KpyHa, A. (2013). IIpasnu tionoocaj 3aiiocienux y ciieuajuom iociayiiky. beorpan: IpaBHu
(dakynrer YHuBepsureta y beorpany, 108.

1 Sarra, J. (2008). Recognizing workers’ economic contributions: the treatment
of employee and pension claims during company insolvency: A comparative Study of 62
Jurisdictions. Available at: https://www.iiiglobal.org/sites/default/files/105_ Recognizing
Workers_Economic_Contributions.pdf (mpuctymseno: 26. 8. 2021), 10.

120 BUXOBUM JIOOPHM U JIOIIMM CcTpaHaMa v.: Buiiekpyna, A. (2016). Oarosopaoct
JIUPEeKTopa 3a HeuclulaheHa MOTpakMBama 3aloCICHUX Yy CiIydajy cTedaja IOCIIOAaBIa.
Cimipanu fipasnu scusoii, 60 (3), 82—85.

13 Anderson, H. (2008). Directors’ Liability for Unpaid Employee Entitlements: Sug-
gestions for Reform Based on Their Liabilities for Unremitted Taxes. Sydney Law Review,
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[0 CTPaHW, 3ajeIHHYKA I[PTa CBHUM HABEICHHM CHUCTEMHMA j¢ FUXOB ex post
3alITUTHH KapakTep.

CucreM TpUOPUTETHOT HAMHpEHa MOTPAKUBAMKba 3alOCIEHUX U3 CTe-
YajHe Mace, Kao M CHCTEM rapaHTHE MHCTUTYIIMje, UMa CBOje HEJOCTaTKe Ta
ce crora Behu Opoj apkaBa, Mehy kKojuMa W Hallla, ONPENeITNo 3a XUOPHUTHU
CHCTEM KOjH UX OTKIama. MelhyTuM, yBohermbe BUIIECTPYKOT CHCTEMA 3alITUTE
HE 3Hauu HYXXHO OOJbH TOJIOXKA] 3alOCICHUX. AKO MEXaHM3MH M3 KOjUX je
n3rpalleH HHUCY KOXCPEHTHH U YCKial)eHH y IOBOJPHOj MEpH, BHUIIECTPYyKa
3aIlTUTA 3al0CICHUX HE OCTBapyje CBOj NMyHH edekar, ITO je, YAHHU Ce,
ciIydaj Koj Hac.

3AINITUTHU CUCTEM Y CPBUJHN
CreyajHonpaBHA 3aLUTUTA KPO3 NIPUBUJICIOBabE MOTPAKHBAKA

JlaBameM moBJiamheHor Moyiokaja MojeIMHUM MOBEpUOIIMMa Y CTe4ajy
OJICTyIIa c€ O] OCHOBHOT MNpHHIUMA par conditio creditorum. ®opmupame
UCIUIaTHUX PEIOBa, a HAPOYUTO H3IBajarbe MOTPaXKMBama onpeheHmx kare-
ropuja TOBEpWIIalla, HANAa3W CBOjEe ONpPABIAlkE Yy 3aXTEBHMa IPABUYHOCTH.
MebyTtum, noBnamhyjyhu jenne moBepuoiie nmospelyje ce mpaBo APyrux 300r
gera ce OMET TAaKBOT OJCTYIama MOpa jaCHO OAPEAMTH ¥ MPaBEIHO MOCTa-
BUTH Kako OM OMO JPYIITBEHO MPHUXBAT/FUB. 300T TOra HEKU ayTOPU HCTUIY
Jla ce HeraTHBHe IIOCJIe/IUIIe CTe4aja HeolpaBaHo npedaiyjy Ha Jpyre IoBe-
puole (HIIp. *PTBE AEIMKTA) KOjU Ce Takohe cMmarpajy parmbHBOM CTpaHOM.'
Nmajyhu y BuIy 5@ cBakW M3y3eTaK OJ MpaBWIa UMa CBOje TpaHUIlE, TaKO
U TIPUBIJICTOBAGC 3allOCICHUX MMa CBOja orpanudema. [lopen tora, mmMu-
THpame MPHUBWICTHja j¢ JeIIMHU HAYMH Jia ce ycrocTaBu OaiaHc u3Mmely He
camMo moBepmiana Beh M Ipyrux ydecHHWKa y CTEUajHOM IIOCTYNKY YHjU Cy
HHTEpecH cynporcraBibenn. Ho, ca myre crpane, OpojHa orpaHHUYCHA TOTpa-
JKUBama 3aIlOCIICHUX MOTY OTBOPUTH IHUTAE NEIOTBOPHOCTH MOCTABIHEHOT
3alITUTHOT OKBHPA.

30 (3), 493-497; Tucker E. (2008). Shareholder and Director Liability for Unpaid Workers’
Wages in Canada: From Condition of Granting Limited Liability to Exceptional Remedy.
Law and History Review, 26 (1), 59; ynopenu: Mucciarelli, M. F. (2017). Employee Insol-
vency Priorities and Employment Protection in France, Germany, and the United Kingdom.
Journal of Law and Society, 44 (2), 265.

4 Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and
the Crisis of Unpaid Wages. Hofstra Law Review, 44 (1), 4; cynporuo: Finch, V. (2009).
Corporate Insolvency Law: Perspectives and Principles. Cambrige. New York: Cambridge
University Press, 667.
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[TpuBHieroBame MOTPaXKMBamkha MOYMBA Ha JBa Kosoceka.'’ TIpyxame
HeoOe30eheHnM moBepronMMa — 3al0CIIeHHMa IPUBHIIETOBAH CTaTyC Y OJJHOCY
Ha Jpyre HeobOez0OelheHe moBepuole (T3B. MPUBWIIETH]ja MPBOT CTEICHA) MU
MIPUBHUIICTOBAKE 3aMIOCICHUX Y OJIHOCY Ha CBe MoBepuole, obe3behene u Heo-
0e30elhene (T3B. mpuBHIIeTHja ApyTOT cTeneHa).'® [IpuBnieroBame 3am0CICHIX
y OIHOCY Ha JpyTre MOBEPHOIC KOjU HHUCY YCTAaHOBHIIM CPENCTBO 00e30ehema
U HHUje HEKa MpHUBHJIETHja, 300T 4era ce jeJUHO NMPHUBMUIIETHja APYTOT CTEICHA
cMaTpa UCTHHCKOM mpuBmiernjoM.'” Kako HUjeJHO CTE€YajHO 3aKOHOAABCTBO
He Jlaje MPUBUIETOBaH CTAaTyC MCKJbYYHBO 3allOCIIEHHMa, y YIIOPEIHO]j JINTe-
parypu ce mpaBu mapaiena umel)y omiire u crenujanne npuswiernje.'® Ha
Taj HAYMH CE TOCTIDKE PaHTHUPAIbe YHYTap Pa3IUUUTHX IHOTPaXKHBama Koja
Cy MCTO KaTeropucaHa, kao npusuieroBana. OIHOC TeHepalHe U ClielnjaiHe
MPUBIJIETHje MOKE OUTH MOCMAaTpaH U KPo3 MPH3MY HMOBHHE KOja CITY>KH 3a
Hamupewa. [eHepanHa NMpuBWIETHja UMa IIUPE JIEjCTBO, jep ce CyOjeKT o0y-
xBalieH TPHUBWIETHjOM HAMHpPYje W3 IIEJIOKYITHE MMOBHHE JYXKHHKA, JIOK CE
JIOMET CIelujaliHe MPUBUIIETHje UCHPILbYje Ha oapeleroj crBapu.'”’ Onpelu-
Bambe NMPUOPUTETHUX HCINIATHUX PEAOBA Yy CTEUAjHOM IOCTYTKY j€ OCETIHHBO
MUTAkE KOjeM Ce MOXKE PAa3IMYUTO MPUCTYNHTH. Tako ce W IMO3WIHja 3aro-
CIICHHX Yy CTE€YajHOM IIOCTYIIKY JPACTUYHO MEHalla Y 3aBUCHOCTH O] CHCTeMa

15 CrapJbame 3al0CICHUX Ha MPBO MECTO MOXE OMTH M3pa3 MOJIUTHYKE QHI030¢uje
WM UMatu ay0Jbe XyMaHucTHuke 1molyne. bumo kako 6o, OHU 300T CBOT jeIUHCTBEHOT
nonoxaja 3aciyxkyjy npuoputer. Wood, P. (2007). Principles of International Insolvency.
London: Sweet & Maxwell, 250.

' AMEpHUKO MpaBO Kao MPOTHBTEXY 3a MPUBUIIETH]y MPBOT CTENEHA JOIMYIITa KOH-
CTUTyHCahe NoceOHe 3aJ0re Ha IMOBUHHM TOCioAaBLa (eHr. wage liens). Tume ce ycnocra-
BJba PABHOTEKA Y HAMHUPCHY CTCUAjHUX MMOBEpHIala U 00JbE OCTBApYje LHJb CTEYAJHOT 10~
crynka. Yemin, E., Bronstein, S. A. (1991). The protection of workers’ claims in the event
of the employer’s insolvency. Geneva: International Labour Office, 1991, 16; Kennedy, R.
F. (1995). Statutory Liens In Bankruptcy. Dostupno na: https.//scholarship.law.umn.edu/
cgi/viewcontent.cgi?article=2312&context=mlr (mpuctymbeno: 20. 12. 2020).

17 TloToma MpUBMIIETHja CE jOII HA3MBA M CYNEPIPUBUICTHjOM 300T BEHOT arcoyT-
HOT KapakTepa y MOCTYNKy Hamupema. [IpuxsalicH je y manoM Opojy 3emasba nonyt PpaH-
nycke, lllmanunje, bpasuna, ExBanopa, Mekcuka u [lepya. Y mopen cnabe pacmnpocTtpame-
HOCTH 00pyY CyleprpHBHIIETHja HUje UCTH. Y HEKHUM 3eMJbaMa Ce OTHIUIO TOJHKO JaJIeKO
y NPUBUIICTOBARY 3aMOCICHUX Jla CE CTCYAjHOM YIPABHUKY MOXE YCKPAaTHTH MOTyRHOCT
3a HaKHa/y CTBApHUX TPOLIKOBA KOj€ je MMA0 Y MOCTYNKY YHOBYEHa MMOBHHE CTEUajHOT
Iy)KHHKa M3 KOje Cy ce 3armociieHn HamMupwin. OBaKkBO pelielhe MOXe 030UIBHO YIPO3UTH
ypenHo crpoBolheme cTedajHor moctymnka. Yemin, E., Bronstein, S. A. (1991). Op. cit., 31.

18 Yemin, E., Bronstein, S. A. (1991). Op. cit., 27.

19 Kao miycTpaTuBaH IpUMep MOXE MOCIYXXHUTH MPaBo APreHTHHE Koje Aaje Tmpe-
HOCT y HAMHpPEHY M3 CpejcTaBa JOOUjeHHX MPOAAjoM 3rpajie CBUM JIMIMMA Koja Cy yde-
CTBOBaJa y meHoj mirpammu. Mucciarelli, M. F. (2017). Employee Insolvency Priorities
and Employment Protection in France, Germany and the United Kingdom. Journal of Law
and Society, 44 (2), 263.
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npuBpehUBama U JPYNITBCHUX NPWIHKA. VICTOPHjCKU MOCMAaTpaHO CTEUajHO
MPaBO Ce MEHAJI0 y MOINEAy TPETHPama 3aloCICHUX y CTe4ajy LITO Ce Haj-
BUILIE O/IpaYKaBaJIO Ha UCIUIaTHE penoBe. Jla ce yrao miegama Ha 3arocieHe
MEHa0 TOKa3yje TIeproJl Y KOjeM Cy 3alOoCICHH Y PeIy 32 HAMHPEHE CTajaln
Ha caMOM Kpajy, Kao ,,BiacHuIM” npenyseha. [Ipyra kpajHOCT je ony3uMame
HeucrutaheHnM 3apajiaMma KapakTep MOTpaKMBarkba Kako OH ce 3al0CIeHH HaMHU-
PHJIH 3aje[IHO Ca TPOIIKOBMMA CTEYajHOT MOCTYIKa, Aakie npe cBux. Konnko
he xoju moBepwIIall y cTe4ajy JOOUTH Y BEJIMKO] MEPH 3aBUCH OJI UCIUIATHOT
pena y kojem ce Hajasu. CBe JIOK ce He HAMHUpE MOTPAKHBAbA CBPCTAHA Y
BUIIM HCIUIATHH PEJl, MOBEPUOLM HUKUX HCIUIATHUX PEOBa HE y4YECTBYjy y
pacniozienu credajHe mace.”’ M3 Tora cieau a ce JaHac 3alociieHnMa Tpyxa
HajTIOBOJFHUJH TTOJIOXKA] Y TIOCTYIIKY HAMHPEHA, jep CC HUXOBA MOTPAKUBAA
CBPCTaBajy y MPBU HUCILIATHHU pej.>!

Mebhytum, moBnamtheH cratyc ce Jaje camo jeIHOM TOTPaKUBAY
MIPOUCTEKIIOM U3 paJHOT ofHOoca. Ped je o 3apagama koje HHCy uciuiaheHe y
MepHONy KOjU HUje JYXH OJ TOAWHY JaHa O]l OTBapama CTCYajHOT TOCTYIKa
3ajelHo ca jocnesnoM kamatoM.?? IIpu ToM 3aKOHO/ABAIl jJaCHO TIPAaBU PA3IHKY
n3Mel)y HeTo U OpyTO 3apajie, a MPUBUIICTOBAH CTATYC JIaje caMO HETO 3apajiu
JI0 BUCHHE MHUHHMAIIHE 3apajie, 0K Ce JOMPUHOCH KOjU mpare 3apajy pasiiu-
9UTO TpeTHpajy. Jlakie, 3apaga ce He mocMaTpa Kao jeIMHCTBEHA KaTeropuja,
HepacKuAMBO TIOBE3aHa ca JONpUHOCKMA, Beh ce BpIH OfiBajarbe IOMpUHOCca
3a TIEH3UjCKO U MHBAIUJICKO OCHI'YPaHhe KOjU CTPOTO IOCMATPaHO HUCY MOTpa-
’KHBarba 3all0CICHOT HEro Jp)KaBe,” W JIpyre JONPHHOCE MO0 OCHOBY PaJHOT
oxnoca.” Crora ce cacBUM OINpPAaBAaHO yKa3yje Ha HEJAOCTAaTaK OBAKBOI 3aKO-
HOJIAaBHOT peIlieha KOJH TaKO pellaTHBH3Yje NMPUBUIICTH]E JaTe 3aroCICHUMA,
jep 3amTo OM TpaBO MOCEOHO IITHUTHIIO JpXKaBy, KaJla je OHA Hajjadyd IMoBe-
puiain koju Moxke cam ja ce samtutd. CredajHo mpaBo Tpeba aa OAroBOpU
3aXTEBY Jla OHHM KOJU Cy y OCETJBHMBO] MO3HIHUJU Y CIy4ajy WHCOJIBEHTHOCTH

2 TTomosuh Ajuumunep, I. (2013). CropoBu U3 pajHOT OHOCA NPE] PUBPEIHUM
cynoBuMa. 3awitiuitia ipasa y obaaciiu paoa — 36opHux padosa (pen. Usomesuh, 3.). beo-
rpan: [mocapujym, 126.

2l OBpe je Ba)KHO HAIIACHTH Ja ce ymopehuBame He BPIIM y OXHOCY Ha CBE MOBE-
puone, Beh camo creuajue. lllupe mocmarpaHo, MoOBEepHOIM CTEUajHE Mace Cy HajIoOBIIA-
mwhenuju jep ce HaMuUpyjy y HEIOCTH Mpe HEero MITO € YOIINTE U 3all0YHE Ca PACIIOAEIOM
UMOBHHE IMOBEpHOLHMMA CBPCTAHNUM Yy UCIJIATHE PEIOBE. 3arocienu MOry UMaTHu TakBY I10-
3HIHjY aKO UM je NOTPaKMBambe HACTAIO HAKOH OTBapama CTEYajHOr ITOCTYIIKA.

22 3akoH 0 creuajy — 30C, Cuyorcoenu acnux PC, 6p. 104/2009, 99/2011, 83/2014,
113/2017, 44/2018, 95/2018, . 54 (4)(1).

» Mapjanouli, M. (2012). Oxpeljenu npaBHU aclieKTH 3allTHTE MpaBa 3al0CICHHX
y HOCTYIIMMa IpUBaTU3aLje u crevaja. [Ipaso u iipugpeda, 4—6/2012, 259.

¢ PykoBozehu ce Tume Yjenumweno KpasbeBCTBO je yKHHYIO NPHUBHICTOBAH CTAaTyC
L, ApKaBHUM’ TIOTpaKUBambHMA.
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Jy)KHUKA UMajy Behy 3allITUTY O]l OHUX KOjU Cy CIIOCOOHHMjH JIa CE CaMHU HOCE
ca ryouTKOM.”

Ceohjeme MpUBWIIETHja HA HAMUPEHE 3apajia je HajyKH MPUCTYI KOjU ce
HHUKaKO HE MOXeE OMpaBaTH. M3I0KeHO IIEAUIITE CaMo pa3jeliibyje CUCTEM
3aITUTE KOjU Tako IyOu Ha e(PUKACHOCTH, jep je MpeJMET 3allTUTE JApyraduje
MMOCTaBJbeH 3aKOHOM O pajny. UuHM ce Ja je aaneko 0oJbe Jla ce Ha jeHOM
MECTy CauWHHU JINCTA MOTPaKUBaWka 3all0CICHUX KOja ce ca pasyioroM (aso-
pusyje. C 003upom Ha cyOjeKkTa MPHUBHIETH]E CACBHM j€ ONPAaBIaHO Jia Ce TO
MUTake TPEMyCTH MHCIy 3aKOHA KOju ypehyje mpaBa, o0aBe3e W OIroBOp-
HOCTH 3arociieHnx.?* OcuM Tora, KpyToCT CTEYajHOIMPABHOT PEKHMA OLITPO
ce kocu ca npuxBaheHnm mehyHapogaum crangapauma. [Ipema KonBeHumju
Mehynapoane opranuzanuje paga op. 173 u [Ipenopym Mehynapoane opra-
Hu3anmje paga op. 180 koja je majbe Mpenu3upa, MOTPAKUBAKA 3aI0CICHUX
KOja Cy MPUBUJIETOBaHA HE OIPaHUYaBajy ce camo Ha 3apajy, Beh ykibyuyjy u
HaKHAJy 3a HEUCKOPHUIINEHH TOMHIILH OJMOpP, HOBUYAHA [IPUMama y BEe3H ca
ruialieHHM OJICYCTBOM ca IM0Cja, HOBYaHA MPHMakba Ha UME OTIPEMHHHE Koja
ce ucruiahyje y Be3u ca IMPecTaHKOM PaJHOI OJHOCA, MOTPAXKHUBAHA 10 OCHOBY
HakHajJie 300T mpodecuoHaTHOr 000JbeHha WIM TOBpele Ha pajy, MoTpa-
KHMBarba HaKHAJE 33 MPEKOBPEMEHM M JPYTH W3BPIICHU Pajl, KA0 U IPYTHX
HaKHaJa MpeABUl)EHUX KOJICKTHBHHM YTrOBOPOM OJHOCHO HHIMBUAYaTHUM
yYTOBOPOM 0 paiy.?’

Kako je momokaj 3amoclieHHMX y CTEYajHOM ITOCTYIIKY BHIIECIIOjaH,
OIPAB/IaHO j€ MOCMAaTPaTH HBHXOBY MPABHY MO3MIHU]Y U3 PA3IHYMTHX YIIOBA.

% BumuekpyHa, A. (2013). Ilpasnu #ionoscaj 3ailocienux y ciiewajuom HoCyixy.
beorpan: [lpaBuu daxynarer Yuusepsutera y beorpany, 25. Ty noruky npare u KOMyHUTap-
Ha IIpaBHJIa ycMepeHa Ka Behoj 3alliTHTH 3aloCciIeHuX kao mosepmiama. Betten, L. (1993).
International Labour Law: Selected Issues. Deventer Boston: Kluwer Law International,
228-229.

% Tako je, mpuMepa paau, y ¢panmyckom mpasy. Bailly, P. (2013). Les droits des
salariés en matiére de redressement judiciaire et liquidation de biens. [JoctymHo Ha: layer.
f1/5438461-Les-droits-des-salaries-en-matiere-de-redressement-judiciaire-et-liquidation-
de-biens-patrick-tillie-avocat-au-barreau-de-lille. html (npuctyrbeno: 26. 8. 2021).

VY teopuju uMa u CynpoTHUX Mulubewa. V.. Tomoposuh, U. (2008). IIpasHe iio-
creduye yceajarba iinana peopZanuszayuje. beorpan: IlpaBuu ¢axynrer YHuep3utera y
Beorpany, 263. Ynopenn: Bumekpyna, A., hamuh Pajuh, J. (2019). 3anocnenn kao mpu-
BUJICTOBAHM IOBEPHUOLM Yy CTEYAjHOM IOCTIIKY. Bex u o pedynucara citievaja y Cpouju
(yp. IHapkuh, H., Pagosuh, B., Ajummnunep [Tonosuh, I'.) beorpan: MuctutyT 32 ynopenHo
npaso, 258-259.

7 3a WCHPIHY JHUCTY MOTpakMBama v.: Recommendation concerning the Protection
of Workers’ Claims in the Event of the Insolvency of their Employer, 1992 (No. 180) t. 3(1);
Convention concerning the Protection of Workers’ claims in the event of the Insolvency of
their Employer, 1992 (No. 173), ui. 6. XpBarcko mpaBo je HajBehrM /1eJI0M OArOBOPHIIO Ha
noctapjbeHe 3axTeBe. V.: SteCajni zakon (Republika Hrvatska), Narodne novine, 6p. 71/15,
104/17, un. 37.
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Ilpema NO3UTHBHONPABHOM pEIICHY, OTBapame CTEYajHOI MOCTYIKa He
3HAYM HY)KHO MPECTaHaK PaJHOI OJHOCA CBUM 3allOCICHMMA KOJl CTeYajHOr
nyxHuka. [ToTpakuBama Koja 3aap)KaHa W/WIM HOBOYIOCJICHA JIMIA HAKOH
OTBapama CTEYajHOT TMOCTYIKa CTEKHY TpeMa CTEYajHOM JIy>)KHUKY HeMajy
KapakTep CTeUYajHHX MMOTpakhBama, Beh ce TpeTupajy kao obaBe3e cTedajHe
Mace ¥ He NpPHjaBJbYjy c€ y cTedajHOM MocTynky. CynpoTHo, HeucruiaheHe
3apajie Koje cy HacTalie JIBaHAeCT MECEIH Ipe OTBapama CTEYajHOr MOCTYIKa
NpHjaBJbyjy ce y 3akoHOM npeasul)enoM poky.”® Jlakie, 3amocinenu hie 3a jemax
JIC0 CBOJUX MOTPaXKWBamka OUTH TPETUPAHU KAO CTCUAjHU IMOBEPHOIH, JTOK he
y OIHOCY Ha MPEOCTANH €0 MOTPAXKHBakha OUTH MOBEPHOIM CTEYajHEe Mace.
Mebhytum, miTa ce aemaBa ca 3amocliecHUMa KojuMa je pajHH OIHOC TPEeCcTao
panuje. tbuxoB moynoxaj je y BEIMKO] MEpH H3MEHCH TUME IIITO UM j€ TIPEeCcTao
paaHM OHOC KOJ| MOCJIOABIA KOjU HE M3BPIIABa CBOjE 3aKOHCKE W yrOBOPHE
o0aBe3e, jep he BHUX0OBa MOTPAKMBaka OUTH CBpCTaHa y Tpehu HCIIaTHU pefl.
Jla nu je ompaBmaHO aa 3amoCleHH, KOjuMa MOoCIoaBal HUje U3MHUPHO 00a-
Be3€ [0 OCHOBY PaJIHOT OJIHOCA KOJH je MPecTao y MEPHOIY KOjU je IIyKH Of
3aKOHOM TipejiBuljeHoT, ocTajy yckpahenu 3a cBoja mpasa? Jlajyieko ucrpaBHHje
je mocTaBJbame ANTEPHATHBHOI MOMEHTA MOYETKa padyHama pedepeHTHOr
Mepro/a, Kao MITO je MpecTaHak PajHOT OJJHOCA WM CaMO BPEIHOCHO JIMMU-
THpame TmoTpaxkuBama.” Ila je To 0oJbe pelieibe MoKasyje W JIMKBHIAIM]a,
Kao jemaH Of HaYMHA MPECTaHKa MPHUBPEIHOT JAPYIITBA. AKO JIMKBHUAIIU-
OHHU YIpaBHUK yTBPJH Ja WMOBHHA Jy)KHHKA HHje JOBOJbHA 32 HAMHPCHHE
CBHUX MOTpPaKMBama MOBepHiana noaHehe mpemior 3a MoKpeTame CTeYajHOr
nocrynka. Taga ce jeqHOCTaBHO PEYeHO JIMKBUAAIMja MPUBPEIHOT IPYIITBA
LHIperBapa” y credaj. Jly)xnHa Tpajama JIMKBUIANMOHOT TMOCTYIKAa, KOJU je
MPETXONO CTEYajHOM, yTHYE Ha TpaBa 3aloCICHUX, KOja MOTy OWTH JeIu-
MHUYHO HJIH IOTITYHO M3ry0JbeHa.*’

PaanonpaBHa 3alITUTA KPO3 rapaHTOBamkb€ UCILJIATE
HECHAMHUPECHUX MOTPAXKHUBAbLA

JaBameM NpeaHOCTH 3alocieHMMa MPWIMKOM HaMHpEema HUXOBUX
MOTpaXMBAakhba HE 3HAYM TapaHTOBAFkbEC MUXOBOT HAMHUpPEHA Yy CTCUajHOM
nmoctynky. To mTo ¢y npBHU y peny 3a HaMUpeme He 3Hauu 1a he ce 3ancra u

2 30C, u. 11(5).

2 Tako je OWIO KOJ HAcC CBE JI0 3aKOHO O CTEYajHOM IOCTYMKY KOjH je W3 KOpeHa
[IPOMEHHUO JI0TAalIky KOHIENIH]y. V.: 3aKOH O NPHHYIHOM [I0paBHAMY, CTEYajy U JIMKBU-
nauuju, Cnyocoenu cnacnux COPJ, 6p. 84/1989, Cyocoenu Znacnux CPJ, 6p. 37/1993 u
28/1996, un. 140(2).

30 O6pamosuh, J. (2016). INpasa 3anocnenux npex CoHIOM conuaapHocTy. 3awitiuita
#ipasa uz obnaciiu paoa — 300pHux padosa (pen. somesuh, 3.) beorpan: Imocapujym, 181.

333



Tachux Adeoxaiticke komope Bojeooune, 0p. 2/2022.

HamMupHUTH. Jlakie, ycmemHa peain3andja MOTPaXHBamka UCKIBYIHBO 3aBHCH
0/l BeJIMYMHE HMOBHHE CTEYajHOI Ay)KHHKa.'' AKO je OHa MaJa, TOTOBO HEIo-
ctojeha, cuctem mpuBMIIETHja HE 3HAYHM HUIITA. Moxe ce pehu 1a je mocTojame
PacCIONIOKKMBHX CPEACTaBa AyKHUKA MPEAYCIIOB 32 aKTUBUPAIHE OBOT 3aIlTHT-
Hor MexaHu3Mma. Kako ocTBapuBame TOT MPEIyciIoBa MOXKE M30CTAaTH, jaBHIIA
ce morpeda 3a cTBapameM JAPYror myTa Koju Hehe OWTH OUPEKTHO Be3aH 3a
MMOBHUHCKO CTame JYXKHHKA, a KOju he OMTH JOCTynaH OHHMMa KOjU HajTeke
MOJTHOCE TMOCJIEIHIIEe cTedaja. Tako rapaHTHa MHCTUTYIM]ja TOCTaje MyT jel-
HAKWX, jep ce 3allTHTa Npy)XKa CBUM 3alOoCICHHMAa Y MCTOM OOMMY M TIOA
HCTUM YCJIOBHUMA.

I'maBHa mpemHOCT OBOr cucTeMa je Beha MpelBUAUBOCT U JAYyXKHHA Tpa-
jama nocrynka. CymTiHHa KOHIICIIIUje MOCTOjamka MoceOHe HHCTUTYIHjE Koja
he ucrmmarutu Tyhu ayr je y o6e30ehermy MUHHUMATHUX CPElCTaBa 3a YKHBOT.
3aro ce Harjacak CTaBJba Ha IPOMIITHO] UCIUIATH Ayra U3 yHanpesa o0esoehe-
HUX cpencTaBa. bpika ucnmara 3apaje JOPUHOCH 00Jb0j CBEYKYITHO] 3aIITUTH
3amocneHnx. Hacympor ToMe, TyKiHa Tpajama MOCTYNKa HAMHAPEHA Y CTeUajy
MOKe OMTH 3HaYajHO TPOJIOHTHPAaHA aKO0 Ce MMOBHHA CTEYAJHOT JIy)KHUKA HE
MOXXE TIPOJIATH HU HAKOH BUIIECTPYKOT OIJIallaBamba.

Ilopen HeepuracHOCTH, HCTHYY C€ W APYTH apryMEHTH y MPHIIOT Kpe-
upama IONaTHUX MHCTpyMEHara 3amTHTe. JaBame MpemqHOCTH 3amocicHuMAa
y cTedajy y OIHOCY Ha Jpyre MOBEpHOIle MOXKE MMATH HEraTHBaH e(eKkar Ha
(uHAaHCUpakEe MPUBPEIHOT IPYIITBA U HOPMAJIHE MPHUBPEIHE TOKOBe. baHke,
kao HajBehuw 3ajMOJaBIM KamuTaja, Tpakuhe HCIYHEHE TONATHUX YCIOBa
y3 BHUIIYy KaMaTHY CTOIMY Kao IeHy 3a moBehaHu pH3UK KOjeM Cy H3JIO0XKe-
ue.” TloBpahaj cpencraBa mocraje 030M/BHO YIPOKEH aKO C€ MMa y BHIY Ja
MOTPaXKMBaKa 3aIMOCICHUX OJHOCE HajBehH J1e0 MMOBUHE CTEYajHOT JIyKHHUKA.
OcHUBamke TapaHTHUX WHCTUTYIHja Koje I0Opo (YHKIHMOHUINY YMHpYje
3ajMozaBiie, jep he ce 3amociieHW y ciydajy cTedaja HAMUPHUTH Ha JIPYToM
Mecty. PykoBonehu ce Tom mormkom, Hemauka, ka0 THITMYHU TPEICTaBHHUK
OaHKapCKH OPHjEHTHCAHOT cHCTeMa (PMHAHCHUpamka MPHUBPEAHHUX JPYIITAaBa, Y
MOTIIYHOCTH C€ OCJIarba Ha CPEICTBA TAMOIILE rapaHTHE HHCTHTYLHje. Tume
j€ HeMauko IpaBO 3aMEHIJIO CHCTEM IPHBHIIICTOBAbA MOTPAKUBAKHA CHCTEMOM

3! Panosuh, B. (2018). Cizeuajno iipaso — Kruza iipsa, beorpaa: IlpaBuu dakynrter
Yuusepsutera y beorpany, 190.

32 TIo npupoAX CTBApH TOME Cy M3JI0XKEHU OHM YHje ce ToCIoBambe HajsehuM jenom
oclama Ha 1o3ajMibeHa cpencta. To Cy mpe cBera Maja u cpefma mpeayseha, qpymTsa y
HOCTYIKY OCHHBama, JAPYyLITBA KojuMa mpet credaj u ci. V.. Kimhi, O. (2015). Getting
more than Justice on Paper: Bankruptcy Priorities and the Crisis of Unpaid Wages. Hofstra
Law Review, 44 (1), 28.
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rapaHToBama HaMHpewa HeuciuialieHnx 3apana.” 3a caja je oHa y MamUHH,
jep je BehnHa 3emMasba paHWjeM HauWHY 3allITHTE JIOJaia HOBH Ca HAJOM Ja
he ce Tako ayroBaHo mMoBparuTH y Beliem m3HOCy M y kpahem poky. Omiyka
0 NPOMEHHU MpUopHTeTa Tpeba 1a y3Me y 003up nocieauiie o ueHy (uHaH-
cUpama ¥ HaYWHE Ha KOju he TMOBEpHONHM IMEPUUIHPATH IMOTOPIIAH CTaTyC
OJIHOCHO TOTEHIIMjATHO CMarbere HaMUpema 300T IPHOPUTETHOT TpeTMaHa
3armociaeHux. >

OcHuBameM TapaHTHE MHCTUTYNHje MOOOJbIIABA CE TONO0XKaj 3armoce-
HHUX, aJld Ce ca JIpyre CTpaHe IOJCTUYE HEOArOBOPHO M OHOPTYHHCTHYKO
noHarmame rnociaogasna. Ocehajyhu n1a nMajy Beo K0ju UX IMITUTH, TOCTOIABIH
he cpencTBa 3a UCIIIATY NOTPaKUBAKba 3AII0OCICHUX KOPUCTHTH y Ipyre HAMEHE
(HITp. UCTIIATUTH JpPYyTe MOBEPHOIE KOjH HUCY MPUBHIICTOBAHU, HCKOPUCTUTH
Cpe/CTBa 3a chacaBame JpyliTBa M ci.). [lopen Tora, MopanHo mnocpHyhe
Moke OuTH npaheHo W moBehaHWM yiaramkeM y PU3UYHH]E TMOCIOBHE TOY-
XBaTe KOJU MOTY JIOJIATHO OTEXATH HMOBHHCKO CTalbe JIy)KHHUKA.

YCJIOBU 3A OCTBAPUBAIGE ITPABA
HHPEJ ®OHAOM COJNIAPHOCTH

Ja 6u ce akTUBHpao paJHONMPABHM MEXaHU3aM 3aIITHTE HEOIXOIHO je
Jla ce MPeTXOJHO HMCITyHH HEKOJIMKO ycioBa. Behuna ycnosa je moBesana ca
CTEUajHUM TOCTYIIKOM KOJH j& OTBOPEH HaJ MOCIOaBIeM 300T Yera je HyKHO
Jla TIpaBMiIa cafip’kaHa y 3akoHY O paay W 3aKOHY O CT€Yajy YMHE JIOTHYHY
HEeNNHY. YCIOBH HHCY CHCTEMaTH30BaHM HA jeTHOM MECTY, HETO C€ M3Biaue
U3 KOPUIITNEHHWX je3NYKHX KOHCTPYKIMja M IIMper KOHTEeKcTa. 300r mperies-
HOCTH M JIaKIIer CHaJa)kemha KOPHCHHKA OBOT IIpaBa Tpebasio OM Ha jeIHOM
MecTy M3JINCTaTH NoTpedHe ycnose. Ha Taj HaumH OM ce onakmiago He camo
3anocieHuMa koju ynyhyjy 3axres @onay, Hero u ciayxoeHuima OoHja Koju
300T BUXOBE HEJIOBOJBHE JACHOCTU MMajy IpodieMe y BUXOBOM yTBphUBamY.
YmpaBo TO je U J0BEIO A0 TOra Jia ce CTaBOBU cynoBa u DoHga commpap-
HOCTH y TOTIEAY NHUTama Koja Cy OJ oainydyjyhe BaXHOCTH pas3luKyjy y
MepH Koja MOXKe 030MJBHO YTPO3UTH CTAOMIIHOCT CTyOa Ha KOjeM OBaj 00K
3aIITUTE CTOjH.

3 Mucciarelli, M. F. (2017). Employee Insolvency Priorities and Employment
Protection in France, Germany, and the United Kingdom. Journal of Law and Society, 44
(2), 269-271.

3 Panymosuh, B. (2014). Creuaj y CpOuju — uumbeHuie, 3a0nyie U HeHaMepaBa-
He nocnenuue. Exonovcka donuiiuka Cpouje y 2014: Modyhnociu fipuspednoé paciua y
yenosuma pepopmu u gpuckanne kornconudayuje (yp. Womkuh, B., Apcuh, M.). beorpan:
Exonomcku daxynrer YHuBep3utera y beorpany, 136.
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W3 3akoHCKOT TeKcTa m3BOAM ce cienchm 3axipydak. 3a ocTBapuBambe
npaBa npea GoHIOM CONMIAPHOCTH MOPajy OMTH UCTTYHBECHHU cliefichn yCIIoBH:

1) 3aitocrenu uma #oiipaxcusarse ipema HOCI00A8YY HAO KOjum je
oiieopen ciieuajnu iocimyiiax.*— OBaj ycioB uma jaBa jaena. [Ipeu ce Tuue
cy0jekTa, BpCTe M BHCHUHE NOTPa)KMBama, IOK CE IPYTH OJHOCH Ha IIHIIC
npemMa KOMe je YCMEPEeH HMOBHUHCKH 3aXTEB M HErOB eKOHOMCKO-(DHHAHCH]CKU
monoxaj. Jlakie, 3amTHTa ce HE MpYyXKa CBUM IOBEPHOIMMA Y CTEUajy, HETO
caMo OHMMa 3a KOje ce cMarpa Jia He MOr'y Jila ceé CaMH HOCe ca I'yOUTKOM M
Jla UX je OIpaBJaHo I10jayaHo 3aiTHTUTH. OCHOB 3aIUTHTE j€ 3aCHOBAH PajHU
OIIHOC, T€ C€ CBa JIMIA KOja HUCY y TAKBOM CTATYyCy UCKJbYUYjy U3 3alITUTHOT
Kpyra (HIp. OCHHBAY WM WIAH IPUBPEIHOT npymTBa). OCHM Tora, 3aKOHO-
JlaBall TOCeOHO HaIaIlaBa J1a 3allTHTy HE Y)KHBA HU TPEIy3eTHUK ako HeMa
CBOjCTBO CaMO3aIl0CJIeHOr.*

3arnocieHy uMa MpaBo Ha UCILIATY:

— 3apajie ¥ HaKHaJe 3apajie 3a BpEeMe OJICYTHOCTH ca paja 300r mpuBpe-
MEHE CIIPEYCHOCTH 32 Pall Y BUCHHA MUHUMAIHE 3apaje, 3a IepUO O IEBET
MECEIH TIpe OTBapama CTEUajHOT IMOCTYIIKA;

— HAKHAIy INTETe 33 HEHCKOPHIINEHH TONUINFH OIMOP KPUBUIIOM
MOCIIOJIABIIA, 32 KAJIEHIAPCKY TOAMHY Y KOjOj je OTBOPEH CTEYajHU TMOCTYTAK,
aKo je TO IPaBO UMAO MPE OTBaparma CTEUAjHOr MOCTYIIKA, 3 HAjBHUIIC Y BUCHHU
MUHHMAJHE 3apaje;

— HaKHa/Iy MITETE Ha OCHOBY OJUTYKE Cy/a TOHETE Y KaJleHIapCKOj TOANHU
y KOjOj je OTBOPEH CTEUajHHU MMOCTYIaK, 300T MOBpelie Ha paxy WK Ipodecu-
OHAJIHOT 000JbeHa, aKO je Ta OJJIyKa MocTasa MPaBHOCHAKHA IIPE OTBapamba
CTEYajHOT MOCTYTIKA.

— OTIIPEeMHUHY 300T O/JIacKa y MEH3Ujy Y KaJCHAAPCKOj TOAMHU Y KOjOj
j€ OTBOPEH CTEYajHU MOCTYIAK, aKo je MPaBoO Ha MICH3Ujy OCTBapHO Ipe OTBa-
pamba cTeuajHoOr MocTymKa.>’

2) Vispheno niocimiojarwe ottipaxicuearsa y ciliedajHom HoCiyiuKy Koje
Huje namupero.— Kana je ped o 0BOM YCJIOBY MOTPeOHO je yKa3aTh Ha HEKO-
JMKO HEJIOTMYHOCTH U mpoliieMa KOjU Ce MOTY jaBHTH y HETOBOj MPUMEHH.

3% 3aKoH 0 pajly ¥ 3aKOH O CTeYajy Cy Y IOTILYHOCTH yCKiIal)eHH y morvieny noyetka
pauyHama T3B. peepeHTHOT Mepuoaa — MEepHosia y KOjeM je HAcTajo MOTPAXKHBAKE YHja
ce UCIIaTa rapaHTtyje oMHOCHO mpuBmieryje. To je maneko 00JbH MPHUCTYIT O PaHHUjer pas-
BOJIIbaBama Koje je 3alITHTHOM CHCTEMY Oy3MMao KapakTep 3a0KpykeHe menuue. [Ipema
paHMjoj paTHONPABHO] PEryJaTHBH HCIYEHEHOCT YCJIOBAa IIEHHO CE€ Ol MOMEHTa TMOKpeTa-
ha, a He 0TBapama CTEYajHOr MOCTyIKa. Ynopeau: 3akoH o pany, Cmyocoenu Znacuux PC,
Op. 24/05, 61/05, un. 124 (1).

36 3akoH o pany — 30P, Cuyorchenu Znacnux PC, 6p. 24/05, 61/05, 54/09, 32/13, 75/14
u 13/17, un. 125. u 126.

3730P, ui. 125. u 126.
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Jla On 3axTeB 3a MCIUIATY TapaHTOBaHUX IMOTPaXKMBama OMO YCBOjEH, 3aro-
CJICHH TIPWJIAXKY J0Ka3e Of KOJUX je 3aKJbydaK CTeUajHOT CyaHje O yTBpheHum
U OCIOPEHUM MOTPAXHBakbUMa HAPOYMTO 3HAuYajaH, jep ce 0Oe3 mera He
MOCTYTIA TI0 3aXTeBY 3armocieHor. CXomHO TOME OCHOB 1O KojeM MDoH[ conu-
MAPHOCTH BPIIM UCIUIATE je CYACKH aKT, OWIO J1a je ped O 3aKJbydKy KOjH Cce
JIOHOCH Y CTEYajHOM IOCTYIKY WJIHM IPAaBHOCHAXKHO] IPECYIN KOja ce JOHOCH
y MapHUYHOM TIOCTYIIKY, @ KOjOM je yTBpl)eHa OCHOBaHOCT OCIIOPEHOT MOTpa-
xuBama.’® OBaKBUM PEIICHEM CE jJaCHO BHIHM HaMepa 3aKOHO/ABIA Ja CIIPeUH
ucrutahuBame MOTpaKMBamka 3a KOje ce ca curypHomhy He 3Ha Ja 1 cy
ocHoBaHa wiu He.”” MelyTum, 1mTa ce jemasa y CUTyaluju Kajaa je IMOBHHA
CTeuajHOT Ty)KHUKA He3HaTHa? Tajga HUje MCIYHEH jellaH O] yclioBa Ja Ou ce
YOIIIITE BOJIMO CTEYajHU TOCTYIAK, a TO je JOBOJBHOCT UMOBHHE 3a MOKpuhe
Oap TpomikoBa koju he HacTaru HEroBUM BOheHmEM WM je ped O BPEIHOCTH
Koja je WHaye He3HaTHA. [/lakie, MUTame CBPCUCXOMHOCTH CTyIa Ha CICHY, jep
ce MPEHCITUTYje UCIUIATUBOCT BOlera TaKBOT TMOCTYyINKa. Ped je o mporecHoj
MPETIIOCTABIM KOja KaJla HUje HCIyEheHa MPEeCTaBba CMETHY 3a Boljerme cTe-
Y4ajHOr MOCTynKa. HapaBHO, THME ce He yTHYe Ha 3aKOHCKY IY)XKHOCT Cyra
Jla TIOCTYTIA IO IPEIUIOTY 33 OTBapame CTEUajHOT MOCTymKa. Tek Kajga yTBpau
HEIOBOJPHOCT HMMOBHHE CyJ he HCTHM pEIICHeM OTBOPUTH U O0yCTaBUTH
CTeUYajHU MOCTymak Oe3 ommarama. O OBOI HpaBWIIa CE MOXKE OJCTYIHUTH
HAa UCKJbYYHMBHU 3aXT€B MMOBEPHOIA KOjU MHCUCTHPA Ja C€ MOCTYIMaK HACTaBH
nokpuBajyhn merose Tpokose.*” Ako ce He IUIaTH MpejiyjaM cMarpa ce, 1oT-
ITyHO MOTPEIIHO, J1a TIOBEPHIIAll HHAje 3aUHTEePECOBaH 3a ctevaj. M na ce y3me na
300T HejoCcTaTKa IMOBHHE TTOBEpHIIAIl (3aII0CIICHH) HHjE 3aMHTEPECOBAaH Jia ce
HAMHUPH y CTe4ajy, TO He 3Ha4H Jla HUje 3aHHTEPECOBaH Ja Ce HAMUPH YOIIIITE.
Kako 3anocnenu Hajuenthe Hucy y ¢pmHaHcHjckoj MmoryhHocTH na turahajy paj
Cyaa, OTBapa ce NuTame IuTa fie ce JEeCHUTH ca HUXOBUM IOTPAKHUBAKUMA.
Moske 3By4aTy Kao mapajokc, ajii OJroBop HHUje jeUHCTBEH. Y HH(POpPMATOpy
o0 paxy PoHsa conuaapHoOCTH ce, u3Mel)y ocraior, Hanase U Hajueniha nuTama
ynyhena ®onnmy. JemHO o BHX ce yIpaBO OJHOCH Ha CHTYalHjy HEyTBphe-
HOT CTEYajHOT MOTPaKUBarba Koje MOBJIaYH I'yOUTAK MpaBa Ha HAMHUPEHE Mpe]
®onpom. Yrao menamba ®onna usrpaheH je Ha OCHOBY jE3MYKOT TyMaderha

38 3amociieHn KoJ MOCIO/IaBlla Hajl KOjUM HHje OTBOPEH CTEYajHH MOCTYMAK, WIH
My HHje IPHU3HATO MOTPaKMBAE MPABHOCHAKHOM OJUTYKOM HAJUICXKHOT CyJa y CTeYajHOM
MOCTYIIKY, HE MOK€ OCTBApPUTH IPaBO HA HCIUIATy NOTpakuBama ko donma comumapHoCTH
0e3 0031pa MTO My EHETOB MOCIO/aBall TO MOTpaxuBame ayryje.” O6panosuh, J. (2016).
[IpaBa 3anocienux npen POHAOM COMMAAPHOCTH. 3awiliuitia iipasa u3 obnaciiu paoa —
36opnux padosa (pen. somesuh, 3.). beorpax: I'mocapujym, 179-180.

3 Tomoposuh, W. (2008). IIpasne ilocreduye ycsajara iiana peopZanusayuje. beo-
rpax: IlpaBuu dakynrer Yuusepsutera y beorpany, 263.

40 30C, un. 13.

337



Tachux Adeoxaiticke komope Bojeooune, 0p. 2/2022.

MpoTHCca, MTO HEM30EKHO MOBIAYM MHUTAKkE Ja JU je ONMpaBIaHO Na 3aIo-
CJICHU KOJU Cy Y HajTexXeM Mojoxajy Oymy Hajimomuje Tpetupanu. [Topen ose
OecMuCIUIe 3aKOHO/ABAIl 3aHEMapyje YHILCHUITYy J1a CC CHTyalldja He3HATHE
MMOBHHE HE OJHOCH CaMO Ha MMOBHHY KOja HE MOXKE Ja MOKpHje TPOIIKOBE
MOCTyTIKa, Beh 1 Ha OHY Kaja je camo He3HaTHO mpeMainyje. Tama ce pan cyna
y BUJIy TaKCE€ MOXC IUIATUTH M3 UMOBUHE TYXKHHKA.

3060r ¢unHaHCcHjcKOr TTocpHyha MmocIoaBIa 3aMoCiIeHn HE MOTY OCTBa-
PUTH CBOje 3aXTEBE y CTEYaJHOM IOCTYIKAa, a YIPaBO Ta YHICHUIIA HX
onemoryhasa Jja ocTBape cBoje 3aXTeBe U IpeJi rapaHTHOM MHCTUTYIIHjOM, Koja
j€ OCHOBaHa ca [WJbEM Jla TIPY>KU rapaHTHje MUHIMYyMa er3ucTeHnuje. TakBum
nocrynateM DOHI COMUAAPHOCTH MPOTHBPEYM caM ce0H OJHOCHO CBOjOj
cepcu. C apyre crpase, mpakca HMPUBPEIHHUX, paHHMje TPTOBHHCKUX CyH0OBa
WCIIPAaBHO 3ay3MMa JHMjaMeTpajHo cynpoTaH cras.!' [Ipema MUILBEHY CyaHja
nomahux cymosa 3amociieHH He TyOe mpaBo Haruiate u3 cpeacrasa Oonpa, ¢
THUM Ja POK 3a IOJHOIICH-E 3aXTeBa TeYe O MPABHOCHAKHOCTU peIlckha M3
Kojer ce ca curypHormihy Mo)ke BHJETH Jia 3allO0CJICHH CBOja mnpaBa Hehe Mohu
Jla YTBPJIE ¥ OCTBApe y CTEUajHOM MOCTYIKY.*> OBaKBUM JIyTambEeM IPKABHHX
MHCTHUTYIUja C€ CaMO IITETHU MPABHOM IIOPETKY, IIPABHOj U3BECHOCTHU M CKJIa]I-
HOj mpUMeHHu mpomuca. Tume ce, Takohe, ypyliaBa MOBEPECHE Yy HUXOB Pal,
Koje je Beh UCTUHHM 3a BOJbY JIOBOJAHO MOJbYJBAHO.

OuurnesHo je Ja je 3aKoHomucall MpuiInkoM ypehuBama oBe MaTepuje
MPEBHJICO NPUBPENHE Cy0jeKTe ca He3HATHOM MMOBHHOM Y CTEYajy, YHju Opoj
y HaIoj 3eMJbH HHjE 3aHEMAapJbHB, IITO je PE3yITHPATIO HEIPUXBATIEUBUM
ncxonoM. Hacympot ToMe, yropenHa 3aKOHOJIABCTBA M3PHUYUTO HAITIAIIABa]y Ja
MIOCTOjabe CMETHC HeIOCTaTKa MMOBHHE Hehe yTHIIATH Ha OCTBAapemE IpaBa
3aMOCICHHX TPE TAPAHTHOM HHCTUTYIHjOM.* Y3umajyhn y 003up YnibeHHILY
Ja ce ucIuiata HEyTBpEHHX NOTpakWBama cMarpa HE3aKOHHUTOM, HEOIl-
XOIHO je KPEeHpaTH alTepHATUBHE ITyTEBE KOJHM CE MOXKE YTBPIUTH HHXOBO

4 Bunitien cyocke iipakce wmip2osunckux cyoosa, 3/2008, 94.

42 Hemauko mpaBo Taja Halaxke Cyqy obaliBarme Mpeuiora 3a MOKpeTame credaj-
Hor noctynka. TakBo pelemne je y notnynocty yckialeno ca Jupexrusom Casera 80/987/
EE3, koja npensuba na ce mox nHconaBeHTHONIhY MociIoaBna cMaTpa U CUTyalHja Kajua ce
pacroaoKuBa NIMOBHHA CMAaTpa HEJOBOJLHOM Jla C€ YCBOjU 3aXTEB 3a MOKPETAHmEe CTEYajHOT
MOCTYIKa, UKo je MOCIOo/aBall yBeauko mpectao ca pagom. Council Directive 80/987/EEC
of 20 October 1980 on the approximation of the laws of the Member States relating to the
protection of employees in the event of the insolvency of their employer — Direktiva o
zastiti zaposlenih, Official Journal L 283, ¢1. 2. Jleramuuje v.: Nielsen, R. (2000). European
Labour Law. Copenhagen: DJOF Publishing, 340; Szyszczak, E. (2000). EC Labour Law.
Harlow: Pearson Education Limited; Blanpain, R. (2002). The Hague. London. New York.
European Labour Law: Kluwer Law International, 483-490.

# Cnujerruesuh, 1. (2010). TIpaBHH MOJ0XKa] 3alOCIACHHX Y CTEYajHOM IMOCTYIIKY.
Ilpasnu ungpopmaitiop, 6/2010, 14.

338



T. Kosaueswuh, Jenoitisoprociii oomahez cucitiema 3awiniuite..., cTp. 324-352.

MOCTOjakhe OJTHOCHO MPEABHJICTH MOTpeOHe onakimuiie. JeaHa o MoryhHoCTH
je yTBphHBame MocTojama MOTpaKuBama 3arnocieHux oj] crpane ®onma conu-
napHoctu.* Tume ce He qupa y noctojeha credajHOMpaBHa MPaBHUIA.

Hpyra moryhHoCT 3axTeBana OM mpoMEHYy 3aKOHA O CTedajy Koja Om ce
CBEJIa Ha JIaBabe PA3IMYUTOr MPABHOT TPETMaHa IY)KHUKY KOjU HEMa UMO-
BUHY ¥ OHOM KOjH jé MMa TOJHMKO Ja Ceé TeK MpeMallle TPOLIKOBH CTeYajHOT
MOCTyNKa. Y TPBOj CUTyallMjHu HENOCTaje MpeaMeT pacrojesie 300r uera
MOBEPUOLM HHCY 3aMHTEPECOBaHM 3a Boheme crewajHor mocrynka. Meby-
THM, 3allOCJICHU C€ TaJa He HAMHPY]y U3 UMOBHMHE YHOBUYEHE y CTeuajy, jep
OHA HE I0CTOjU, Hero u3 Oyuera apkaBe. CXOAHO TOME OHH Cy, 3a Pa3JIHKy
0/l OCTAJIUX TOBEepHJIalla, 3aMHTEPECOBAHH J]a C€ MOCTYIaK HACTABH M OJPIKH
UCTIIMTHO POYHINTE y KOjeM he ce yTBpAWTH MOCTOjame HHHXOBOT MOTPaKHU-
Batba. Ha TOM myTy MM CTOjU rOTOBO HENPEMOCTHBA IMpenpeKa — MHperyjam
TpomkoBa. Crora je ornpaBiIaHo U3 OyleTa HAKHAJIUTH TPOIIKOBE U Tako yOia-
’KUTH TPOLIECHY MO3MIIKjY 3al0CIeHOr Kao nmoBeprona.* Jlpyra curyarmja He
3ajaje MOTemKohe jep ce TPOIIKOBH IOCTYIIKAa MOTY HAMUPHUTH U3 CTEUajHE
Mace, 300 4yera HeMa CMETHE Jla C€ MCIUTHO POYMIITE OJPXKU M 3aKJbydH
CTEYajHH ITOCTYIaK.

Benuku nmpo6ieM ca KojuM Cy e CyOuMIIH CYJOBH, a KOju 01 caMUM TUM
umao u ®onp, jecre yrephuBame mnpasa Ha oTHpeMHUHY. OCHOBHO NMUTabe
KOj€ M3a3MBa JWIEMY je Ja JIM Ce 3alOoCciIeHU Moxe ofpehu mpaBa Ha OTHpEM-
HuHy. OTnpeMHuHa ce ucmiahyje 3amocieHoM y JBa ciiydaja: 1) IpHIHKOM
oJy1acka y MEeH3Ujy M 2) NPUIMKOM MPecTaHKa pajHOI OJHOCA yCJie OpraHu-
3aI[MOHMX IIPOMEHA Koje YBO/M nocionasail.*® Jlakie, y TEKCTy 3aKOHa C& MOT'Y
Hahu cuTyanmje Koje roBjade MpaBo Ha UCIIATY OTIIPEMHUHE U HaYWHE KOjuMa
ce oOpauyHaBa KUXOBa BHCHHA, JIOK C€ CaM I0jaM OTIPEMHHHE YOIINTE He
nepunutre. To Huje u3HeHahyjyhe nmajyhu y Buay 1a je 3akoHOIABAI] IPOITY-
CTHO Ja Je(HUHUIIE CHjaceT TeMEJFHIX PaJHOIPABHIX II0jMOBA MOITYT PaIHOT
OJTHOCA U yTrOBOpa O pauy.

4 Cmujerruesuh, J1. (2010). TIpaBHM MOJOKA] 3aMOCICHUX Y CTEYajHOM IMOCTYIIKY.
Ipasnu ungopmaitiop, 6/2010, 14.

45 3a nuna koja cy ympaBo M3rybmiia mocao u3HocH ox Hajeuiie 50.000 nunapa 3a
MukponpasHa auna, 200.000 aunapa 3a mana mpasHa juna, 600.000 nuHapa 3a cpenma
npaBHa juna u 1.000.000 auHapa 3a BelHKa MpaBHA JIMIA YHHE CE MPETEPAHO OTCIKABA]Y-
huM yclIOBOM KOjH c€ jeJHO MOXKEe UCITyHHTH KOJIEKTHBHOM aknujoM. V.: 30C, um. 59(2).
JlomaTHu apryMeHT Cy 3eMJbe Koje He MO3Hajy MpeayjaM MU je OH CUMOOJINYHOT KapakTe-
pa. Panynosuh, b. (2014). Creuaj y CpOuju — uumbeHuIle, 3a01y/1e 1 HEHaMepaBaHe MocIie-
mune. Exonomcka tonuitiuka Cpouje y 2014: Mozyhnocit fipuspednoZ pacitia y ycioguma
peghopmu u guckanne konconuoayuje (yp. Iomxkuh, b., Apcuh, M.). Beorpaa: ExoHoMcku
¢daxynter Yuusepsurera y beorpany, 140.

46 30P, wim. 124. u 158.
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Cynauje cy ycriesie J1a Kpeupajy Heke JieuHHIM]je Koje He TOKPHBAjy CBa
obernexja oTIpeMuHe, 300 Yera OpHUIAmEe O]l OTIPEMHUHE U JaJbe OCTaje
OTBOpEHO muTame. Y YcrtaBy PenyOnuke CpOuje HaBOOM ce CKym IpaBa Koja
cy HeoryhuBa M rapaHToBaHa CBakoM 3arociieHoM. To cy: mpaBo Ha MOIITO-
BamE JIOCTOjaHCTBA CBOje JIMYHOCTH Ha pany, Oe30eHe U 37jpaBe yCcJIoBe paja,
MOTPeOHyY 3alITUTy Ha Pajy, OTPAHUYEHO PAJHO BpEeMe, AHEBHHU U HEJCJbHU
oaMop, TuialieHu TOIWIIEH OIMOp, MPaBHYHY HAKHAIY 3a paj W MPaBO Ha
3alITUTY Yy Cilydajy HpecTaHka pagHor ofHoca. Ojipuuame 0J] MOMEHYTHX
mpaBa HHje Moryhe, Te OM ce cBaka H3jaBa BOJbE YCMEPEHA Yy TOM IIPaBIly
Morta cMarpary HumTasoM.?’ Cyjicka mpakca ce HajBuilie Kojiebaia OKo MyHO-
Ba)XHOCTH OTIIPEMHUHE KOja IpyKa

»--.UHAHCHjCKY mOApIIKY Yy Mehypa3moOspy wu3mely mpecranka jemHor wu

MOYETKA PYToT paaHor ogHoca”.*s

Konuko ce janeko OTHIILIO TTOKa3yjy OMUIyKe Pas3induTe CaapKUHE JIOHETEe O]
CTpaHe HMCTOT cyjaa, 300r yera je YCTaBHHU Cy[ 3ay3eo koHadaH ctaB.”’ Jla Om
ce m3bere muieme U obezbemmiia Beha mpaBHA CUTYPHOCT HOTPEOHO je ja-
CHO OIIPEJEIIUTU KapaKTep OTIPEMHMHE U BEHY IpaBHYy Ipupoay. Yunu ce aa
ce o0e cutyanuje koje pahajy mpaBo Ha OTIPEMHUHY HE MOTY MOJBECTH TIO]
YcraBHy HOpMY, IITO HaBeAeHA neduHuIrja motBphyje. [lpunrkom oanacka y
MEeH3Hjy HeMa ,,Mehypaznobspa” Koju ce OTIPEMHHUHOM ,,TOKpHUBA”.

3) Huje Oomeitio pewere o toiusphusary unama peopcaHusayuje.—
Panmja gunmema o mpUMEHH paJHONPABHOT OONMKA 3aAINTHTE Ha IOCTYMaK
peopraHm3aimje OTKIOKkEHa je 3aKOHOJIABHOM MHTEPBEHIIM]OM KOja ce Haka-
JIOCT HE MOKE OLIEHUTH O3UTHBHO. [loTpaxkiBama 4mja ce ucIiara rapanryje,
OCHM 3apaje, HHCy MpHBHICroBaHa, Te¢ ce Hehe Hahu y kiacu koja je ekBH-
BaJICHTHA NMPBOM HCIUIATHOM pelny y creuajy. [Ipema ToMe, y HMCTO] Kiacw
3ajelTHO ca 3alloCJICHUMa Hallaze ce M JIpyru Heobe30eleHn moBepuolu, 300r
gera MOCTOjU OMAcHOCT na he 3amocieHM OUTH IperiacaHd U CaMHM THUM
onemoryhenu na ce 3amrute. Kako miaH peopranusanuje MOXKe MpeIBHICTH
HOTIIYH WJIM JEJIMMUYAH OTIIYCT Ayra Kao Mepy AOIyIITEHY 3aKOHOM, TaKO C€
3amocieHruMa Hamelie TpUXBaTame 3a BUX HEMOBOJHHOT Hcxoga. DakTHIKu
MM Ce HaJaxe MpuxBaTame Tyhe BOJbE KOja Ce OINTPO KOCH Ca HHXOBHUM
uaTepecnMa. O yMamehy BUXOBUX MPaBa HUCY OITYYHUBAIH OHH HETO APYTH
MOBEPHOIM KOjU ¢y OpOjHMjH, 300T uera je HEOompaBIaHO CMATPATH Jia Cy ce
3aIl0CJICHH y LEJIOCTH WM JISTMMHUYHO OZPEKIH CBOJUX MOTpaKMBama. 300r

47 Veras Penyouke Cpouje, Cryorcoenu Znachux PC, 6p. 98/2006, wi. 60 (4).

* TIpecyna BpxosHor kacauuonor cyaa Pes 21188/2015. ox 13. ampuma 2016.
TOJIMHE.

* Opnyka YeraBor cyaa Yxk-4272/2010. ox 31. okrobpa 2012. rogune.
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TOTa ce Tpeaiaxe Opucame cT. 5 wi. 124. 3akoHa 0 pajly KOju HEOIpPaBIaHO
yckpahyje npaBa 3anocieHrMa Ydju ce MoCciIoaaBal] peopranusyje.>

4) 3axities ioOHell Y 3aKOHOM HpedsuljeHoM poKy Ha Hpoiliucanom obpa-
cyy.— YuHu ce ga cy ce onpende 3aKoHO O pajy y Jely KOju ce THYe cTevaja
MIOCTIOAABIIA HajBHIIIE MEHhale ca IIMJbEM J1a Ce 3all0CICHNMa OMOTyhu 1a mro
nakure octBape mnpasa npex ®ounmom. majyhu y Bumy Bpeme koje je moTpeOHo
Jla ce MPUKYNHU CBa MOTpeOHa TOKyMEHTalja, pok je ca 15 mpoayxen Ha 45
JlaHa W Tede O JIOCTaBJbama MPAaBHOCHAKHE o/uiyke.”' Y morieay mnpaBHe
Mpa3HUHE KOja ce OJHOCH Ha CJIydYaj HEJOBOJPHOCTH CTE€YajHE Mace Koja OHe-
MoryhaBa crpoBoljeme cTeuaja, pok Ou Tpedano padyHaTH oj 00jaB/bUBarba
pelemha 0 MOKPETamy M UCTOBPEMEHOM 3aKJbyuUeHY CTEUajHOT MOCTYIKA Y
Cnyarcoenom Znacnuxy PC.5? OBaj yHH(DOPMHE CTaB TEOPHUjE je HCIIPaBaH UMa-
jyhm y BUay na ce Taja He UMEHYje CTCUYajHH YNPABHHUK, TE€ j€ OBO jCIUHH
HA4YMH Ja C€ HajIIMPH KPYr MOBepHiana WH(GOPMHUILIE IITa Ce JOTOAMIO Ca
Jy’KHHKOM KOjU C€ CYO4MO ca (PMHAHCH]CKUM IpodieMuma.

HNPENIPEKE 3A JEJJOTBOPHO OCTBAPUBAIBGE
ITPABA 3AIIOCJIEHUX

[MpunukoM ocTBapuBarma IpaBa 3allOCICHH CE Cyo4yaBajy ca HEKOJIHKO
npodieMa KOju MOTY OWTH JIaKIIe WIH TeKEe OTKIOWUBHU. [IpBH M OCHOBHU
npoOiieM je HelIoBOJbHA YIIO3HATOCT ca MOCTojamkeM U pajgoM Donpa comunap-
HOCTH. 3arnocieHu Hajuemhe He 3Hajy Jia y cly4ajy cTedaja MmocyojaBlia cBoja
MOTPAXKHUBAKA MOTY OCTBAPUTU U y APYTOM IIOCTYIIKY, @ HE CAMO Y OHOM KOjH
BOIM MPHUBPEAHHU cyld. Ta TBpAMmAa ce J0Ka3yje KpO3 MHTEPHET aHKETY 3aTBO-
pEHOT THIIA, ca jeHOCTAaBHUM OJa0UpOM Ja/He oaroBopa. Mcrpaxupame je
cnpoBenero Mmely ucnuraHunmpMma o0a Moia, pasIHYUTHX CTapOCHHUX Tpyma
1 00pa30oBHUX M MpodecruoHaTHUX TpoduiIa, KOju Cy onadpaHu MO CHCTEMY
,,ClTydajHor y30pka”. Yuemnrhe y aHkKeTH je OWJIO 1OOPOBOJBHO M aHOHHMHO,
0e3 MoryhHocTH WACHTH(HWKANMje KOJU HUCIHUTAHHWK je a0 KOjU OITrOBOp.
BumipnBo je camo BpeMe W HAa4YMH Ha KOjU Cy OATOBOPWIIM Ha MOCTaBJbEHA
mutama. Ox 216 ucnnranuka, 46,3 % je y paaHOM OTHOCY, TOK je 53,7 % Hesa-
nocieHo. VMcrpakuBame je Maio 3a OWJb Ja IMOKake Aa Jeydau, 0e3 o03mpa

% Ycro n: Cnujenuesuh, [, (2010). ITpaBHH 10J10Kaj 3aII0CICHUX Yy CTCYajHOM IO~
ctynky. /Ipasnu ungopmaitiop, 6/2010, 15-16; Tonoposuh, 1. (2008). Ilpasne iiocreduye
yeeajara inana peopzanuzayuje. beorpan: Ilpasuu dakynrer Yausepsutera y beorpany,
263; Pagosuh, B. (2018). Cizzeuajuo tipaso — Kmwuza iipsa. beorpan: IlpaBun dakynrer
VYuausep3utera y beorpany, 195.

51 30P, wi. 139 (2).

2 Cnujerruesuh, 1. (2010). Op. cit., 13; Pagosuh, B. (2018). Op. cit., 195.
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Jla 1 Cy y PaJIHOM OJTHOCY WM He, HE 3Hajy Jia MOCToju TocebaH (OHJ KOjU
Hamupyje oapeheHa nmorpaxkuBamba yMECTO CTEYajHOT Y )KHHUKA — ITOCIIO/ABIIA.
[Ipema nobujerum pesynratuma, 90,7 % HCNUTAHUX HUje 3HAIO Ja MOCTOjU
o commmapHOCcTH. AHKETa jacHO IOKa3yje Ja ce HauWHU WH(POPMHCAIhA
jaBHOCTH, Koju ce HaBoje y HHudopmaropy o pagy DoHAa COIMIAPHOCTH,
HHUCY JAETOTBOPHH, TC JIa UX j€ MOTPEOHO yHAIIPEAUTH.

Kako ce ympaBuu nocrtynak npejg @oxaom He nokpehe mo ciayx0eHO]
IY’KHOCTH Beh HCKIJBYYMBO IO 3aXTEBY CTpaHe, 3allOCICHU 300T HETOBOJHHE
MH(POPMHUCAHOCTH OCTajy JIMIICHH HCIDIATe MOTPaKMBama KOja UM 3aKOHCKHU
npurnajajy. 3akoH O CcTeuajy Mmo3Haje o0aBe3y capallibe CTeYajHUX opraHa
u oprana DoHIa y mHJby OCTBapema IMpaBa 3allOCICHHUX, alld HE U 00aBe3y
nHpoOpMHCaba 3aI0CIeHNX 0 BUXOBUM IpaBuMa. OBa capajma ce CBOJIU Ha
JEAHOCMEpHH OTHOC MIPOBEPE J1a JIH CY 3aIlocIeHNMa iciTaheHa moTpaknBama
y cTedajy u y KoM m3Hocy. To nma 3a b u3beraBame ABOCTpPYKOT Iuiahama
10 UCTOM OCHOBY.

[Mucum 3akoHa HU HA jeJHOM MECTy HE MOMHEY 00aBe3y CTeuajHOT
yIpaBHUKA Ja 00aBECTH 3arocieHe 0 MOryiHOCTH HBUXOBOI HAMHUPEHA Tpe]
rapaHTHOM HHCTUTyHHjoM.* HMako TO CTe4ajHH YIPABHHIM MaxOM YHHE,
MPOIYIITAake J1a ce MOCTYNH Ha HaBEeJSHW HA4YMH HE MOBJIAYM OATOBOPHOCT
CTEUajHOT YNpaBHUKA 3a HAKHAJHY INTETY KOjy je 3aloCIIeHH TUME 00jeK-
THBHO mnpetprieo. Mmajyhn y Buny nanexoce)xHe HeraTHMBHE IOCIEAUIIE KOje
y TakBOM OKpYXEIby MOTY HAcTaTd, Tpebajo OM MpenBUAETH 3aKOHCKYy oba-
Be3y MH(OpMHUCama 3all0CICHNX O HBHUXOBUM IpaBUMa y BE3HM Ca CTCYajHUM
noctynkoM. ITopen Tora, moTpeOHO je Mpenu3uparu jga ce KaHajal HWHPOPMU-
cama OJIHOCH caMO Ha onpeheHe moBepuolle KOju HMMajy MpaBHU HHTEPEC
3a mpykame HHpOpMaIja ol KPYIHjaJHOT 3Hauaja 3a BUXOBO HAMUPCHE.
O6aBe3a nHpOpMHCama Mopa OuTh ocroboheHa Ipyrux JAOmaTHUX YCIOBa, Yy
cMUCITy yryhinBama MmoceOHOT 3axTeBa, jep Ou To Omio OecmucieHo. Jlakie,
caMo JIOHOLIewe ojroBapajyher periema, y OBOM Cly4ajy 3akJbydka O IpH-
3HaTUM W YTBPEHUM IOTpaKMBAmbMMa, IPEICTaBJba TOBOJBHY UHIHCHHILY
3a HacTaHak obaBe3e. YBohemeM OBakBe ofipende HE HapyllaBa ce NMPHUHINI
e(pUKaCHOCTH CTEYajHOT MOCTYyNKa, HUTH ce Hamehe mpexomepHH ,,Teper”
CTCYajHOM YIPaBHUKY. Ped je 0 YMmeHUIM Koja je J00po Mo3HaTa CTeYajHOM
YIPaBHUKY C jeJlHE, a HEI03HaTa 3arociIeHuMa ¢ Apyre CTpaHe.

53 Nndopmarop o paxy Pouna comugapaoct — Mod, JloctynHo Ha: https://www.
fs.gov.rs/dokumentacija/informator-o-radu/ (mpucrymsseno: 25. 8. 2021), 52.

5 Tlocnentbe n3MeHe 3aKOHA O CTEYajy yCMepeHe Ha MUTame HH(pOPMHCAma MOBe-
puiiana He MOKpHBajy HaBeneHy cutyanujy. V.: 30C, 10 (2). Hacynpor Tome, noctoje npasa
Koja npensubajy obaBesy cTeyajHOT YyIpaBHHUKA J1a YIYTH 3aXTEB 3a HCIUIATY MOTPaKUBaba
rapaHTHOj MHCTHTYILMjH, [1a TeK aKO OH TO HE YYMHH TO IIPaBO IPENa3H Ha 3al0CICHE WIIH
CHHJIMKAT OCHOBAH KOJI MOCJIO/IaBla Ay’KHHKA KOJH 3aTHM HCTyIa y BHUXOBO HME U 3a HhH-
XOB PavyH.
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VY pasroBopy ca 3amocineanma DoHIa COMMIAPHOCTH KOjU ce 00aBHO y
MPOCTOpHjaMa Te yCTaHOBE, JIOIUIO CE JIO 3aKJby4Ka Jia je Hajeehn mpobiem ca
KojuMa ce cyodaBa DOH/I, a MOCPETHO U 3aTIOCICHH KOJ Ay>KHUKA, HETOCTAaTaK
cpencraBa ®onma 06e36ehennx n3 Oyuera. Mako 3akoH 0 paay HE UCKIBYUYje
MoryhHocT apyraumjer ¢uHancupama (ynarame cpencraBa DoHma y by
CTBapama JOJAaTHUX IPUXOMa — JOHAIHW]a, TIOKJIOH, JIEraT U CII.)> y MPaKCH Ce
TO HUKaJla HUje JOTOJIUIIO, KXy 3arocieHe. [Ipukyrbame cpeacraBa n3 pasim-
YUTUX U3BOpa BoAU Behoj (PMHAHCH]CKOj CTAOMIHOCTH, 0K C€ YKJbYUHBABEM
MoCJIo/IaBala y \beHo (GMHAHCHpamhe YCIoCcTaB/ba (PHHAHCHjCKA paBHOTEk A,

HoBossHOCT cpeacraBa PoHma Mepu ce OpojeM OTBOPEHUX CTEUajHHX
MOCTYyTIaKka U MPOIEHTOM HaMHUpEma 3armocieHnx y credajy. Usmelhy 0,4 % u
0,5 % on 130.000 npuBpeHUX IpylITaBa FOAMIILE HAILYCTH TPKUIITE IIyTEM
cTedajHor mocTtymnka. [Ipe cTymama Ha cHary H3MeHa U IOIyHa 3aKoHa O CTeUajy
u3 2017. ronune y CpOuju je OWII0 IOKpeHYTO 4.546 cTeuajHUX MOCTYIAKa, O
Tora 59 % je 3akspyueHo min o0yctaBibeHO. [lopehema panu, y Hemaukoj je y
WCTOj TOAMHHU Y cTedajy omio 20.093 npenyseha on 3,5 MuiroHa NpuBpeTHAX
cy6jexara i 0,6 % on yKymHOT Opoja IpUBPEIHUX IPYINTABA.

Wznoc HamemeH DOHAY CONMMIAPHOCTH HHjE C€ APACTUYHO MEHAO0 Y
nperxonuuM roaunama. Opx 2010. mo 2015. roquHe KpeTao ce y W3HOCY Ol
oko 500 munmona, nok je 2018. u3 Oyunera uzaBojeHo 617 MuiIMoOHa IWHA-
pa.”” Msyserak y ToM morieny Oelie)kd HapelHa TOJUHA Ca HATIUM 13 [0M
yrmaheHux cpencTaBa Koju je M3HOCHO 266 MUIMOHA AMHApa, MoK je y 2020.
YCIIOCTaBJHEH MPETXOAHN HUBO yIlJIaTa Tako Aa aocexe 450 MuinoHa guHapa.
Bynercka cpencta cy qoBoJbHA Ja oAroBope Ha oko 3.000 3axTeBa, mITO je
JIyIUIO BHWIIIE y OAHOCY Ha TMPETXOAHW mepuoj ca uzyszerkom 2019. rommme.
[Mpumepa paau, 2012. roqune Ha omryky PoHna dekano je 6.300 pagHuka, a
HOBIIa je Omyo 3a eBeHTyanHo 1.200 3axTeBa. Bucuna omoOpeHUX cpeiacraBa
HUje paheHa OpojeM OTBOPEHHX CTEYajHUX MOCTYIaKa KOjH Cy JIOCTHIIIN CBOJ
MaKCHMyM Y Tiepuony npuarusanyje. Umajyhu y Bungy na ce mpuaruzammja
IpymTBeHUX mpeny3eha OMMKH Kpajy, CTPYKTypa IOCTYIKa CE CBE BHINE
noMepa ka nmpuBatHoM cektopy. ¥ 2016. rogunu ox ykynHo 430 npymirasa y
creuajy, 96 cy 6mia npymrsena npeayseha nok ce y 2018. rogunu Taj oqHOC
IIPOMEHHO, jep cy 36 IyxKHHMKa o] yKynHO 453 Ouia cy6jekTu mpuBaTHU3aLyje.

55 30P wi. 137; Usowesuh, 3., Usomesuh, M. (2007). Komenitiap 3axona o pady.
Beorpan: Ciy:x0enu riacHuK, 269.

¢ Kosauesuh, Jb. (2005). Vcknahusame nomaher npasa ca JlupektuBama EBpori-
CKe yHHje HmyTeM onpenada HOBOr 3akoHa o pany. Paonu oodnocu — 300pHnux padosa
(yp. bobap, K.). beorpaa: I'mocapujym, 108.

57 Uudopmarop o paxy Poupa conumaproct — Mo®, loctynHo Ha: https://www.
fs.gov.rs/dokumentacija/informator-o-radu/ (mpucrymsseno: 25. 8. 2021), 31.
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To uMa JMpEKTHU YTHIA] HAa OPOJHOCT YCBOjEHHX M UCTOBpeMeHO Hciniahe-
HUX 3axTeBa. 3a cenam roxuHa pamga onnma commmapHocTr ucruraheHo je 0Ko
30.000 pagHHKa, TO yKa3yje Ha 3HA4a] MIOCTOjama a Mpe cBera J00por GyHK-
OUOHHUCAaka OBE HHCTHTYIIH]E.

3anmocnenn y @onny Haramarajy Aa je moctynak npex DoHmom 3Ha-
4yajHO yOp3aH M ayTOMaTU3al1joM, a He caMO CIOJbHUM (pakTopuMa (omnajgame
Opoja OTBOpPEeHMX cTe4ajHHX MocTymnaka). CTpyyHa ciyx0a je ocrnocoOspeHa
Jia o0pajau Ha JieceTUHE Xuibaia 3axTeBa. Kao mpumep ce moxe HaBectu 3.238
YCBOJEHMX 3aXTeBa 3aIOCICHUX M3 je[HOT JPYLITBA y cTedajy koje je DoHf
oOpanuo y nenemopy 2012. ronune. [lakie, youasa ce Ja mpo0Oiem HUje y pasy
CTpyuHe ciayx06e PoHAa, HETO y HENOTIYHO] W/WIN HempuiaaroheHoj MOKy-
MEHTAalMj| MoJHOCcHoIa 3axTeBa. Kao mokasaresb 3a Ty TBpABY j€ MOAATaK Jia
ce 0 2009. ronuHe, AaKkie TPU TOAMHE HAKOH OoCHHWBama DoHma, 00paauiio
oko 35.000 3axTeBa 3amocneHux, mro je Bume on 10.000 3axTeBa roguiime,
¢ TuM J1a je 20.000 mojgHeTHX 3aXTeBa YCBOjEHO JOK Cy OCTalu oAlOujeHu. Y
MOTJIely OHOCA CaMHX 3aXTeBa MOXe ce McTahm Ja mpeBary OfHOCE 3aXTEBU
ycMepeHu Ha ucruiaty 3apane (94 %) u ornpemumne (5 %), TOK Cy 3aXTEBU
10 OCHOBY JpYI'MX IpaBa 3aHeMapeHu (Mamwe ox 1 %). Paznor 3a To ce moxe
Hahy y IpeTeIkuM yCIoBIMa 33 BUXOBO HCHYHCHE. Tako je 10 caga yeBOjeH
caMo jelaH 3axTeB 3a HaKHAJy MTeTe 300T MpO(PEeCHOHATHOT 000JhCHA HITH
MOBpee Ha pay.

Hudopmarop o paxy nokasyje na je GoHI COMUAAPHOCTH MPETXOTHUX
TOIMHA YTPOIINO AYIUIO Mamke HOBIA O MPEABUCHOT, ITO yKa3yje Ha Hecpa-
3Mepy OJOOpEHHX CpelcTaBa ca MOCTYIIHMMa KOjU ¢y y TOKY. Y3 TO, mpema
peunMa 3aroCieHHX, a Y CKIaay ca OyjeTcKuM mporucuMa, DoHI HE MOKe
YTPOLIMTH BHUIIIE OJl U3HOCA OJOOPEHOT 3a Ty TOIUHY, IITO 3a MOCICIUILY UMa
Bpahame cpejicTaBa koje je 3aKOHCKOM CyOporairjoM Ha MECTO TOBEpHOLa Yy
cTedajy ycreo aa nosparu.’® MHGoOpMaTop OJHOCHO H3BEITaj O paiay MOKa-
3yje Ia je mpe TpH TOJMHU H3HOC IMPUXOAOBAHUX W MOBpalieHUX cpeicTaBa
3a YKynHo 52 ¢upme y credajy M3HOCHO 282 MWIMOHA, IITO j€ MOJIOBMHA
cpexncraBa nobujenux u3 Oyuera. Tum cpencrBuma DoHI HE MOXKE pacroia-
raTH, OHa Cy ,,3aMp3HyTa” 3a kopuiiheme, Hako ce Hajase Ha pauyHy Ponna
JIOK Ce HE M3BPIIM MPEHOC Ha OyNeTCKU padyH. TakBo peliewme je joluie, jep
Ce Ta CpeICTBa MOTY MCKOPUCTHTU Ja C€ OJATOBOPH TPEHYTHHM 3aXTEBUMA
3aMoCIICHUX, KOjU C€ OAJIaXKy Ha ycBajame 300T HEIOBOJHHO HcTIaheHHX
OylleTCKuX cpezicraBa. [IpuxBarameM MPEIOKESHOT ToCcTyak npex DoHmgom
Ou ce 3HATHO yOp3a0 a BHCHHA PACIOJIOKUBUX cpencTtaBa yehama. Ocum
Tora, moBpahena cpeactBa Tpeba ma ocrany y pykama PoHma a He nma ce

58 3akon 0 obmuranuoHuM oxHocuma, Cryocoenu aucii CDPJ, 6p. 29/78, 39/85,
57/89, Cnyoscoenu auci CPJ, 6p. 31/93, Cnyoc6enu aucii CLI, 6p. 1/2001, un. 300.
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Bpahajy npxaBu. McTo Baku M 3a CUTyaIljy Kaja Ha Kpajy TOCIOBHE TOJUHE
o0padyH IMOKa)ke BHUIAK MPHUXOJa y ONHOCY HA pacxome, ¢ THM IITO OW ce
3a pa3jMKy O] MPBE CHUTyalldje OHM KOpuCTHiH 3a Oymyhe 3axrtese.”” NMuu-
myjatuBa 3arnocieHnx y QoHmy ma ce mpaBWIHO M MOTIYHO pa3yme morpeda
na ce HewckopuinheHa cpeacTBa 3aapke y QoHIy HHje ypoauia IuIofoM. 3a
pa3IUKy Of TOora, MuTame ImoBpaheHnX cpejicTaBa yoIIITe HUje pa3MaTpaHo,
3aKJbydyje ayTopKa HPHJIMKOM pPa3roBopa.

VY nomey HpoleHTa HAMUpPEHA 3alOCICHUX y CTedajy Huje Moryhe
JlaTu TauHe MOJaTKe, jep Ce OHM He MocMaTpajy 3ace0HO HETo Kao MPHIMATHUIII
Tpeher ucmIaTHOT pena y KojeM ce Hajla3e M OCTAIHM CTeYajHH IOBEPUOIH.
Tome Tpeba 1omaTH M OTEXKAHO YIIO3HABAKE JABHOCTH Ca pe3ylTaTuMa CTeuaj-
HOT TIOCTYIIKa 300r Jjionie ypel)eHocTn craTucTHuke 6ase mogaraka.

lapanTHe wuHCTHTYIHMje MOTy (QYHKIMOHHCATH Kao ocurypasajyha
IpyImTBa, y3 00aBe3y yIuiaTe JONPHUHOCA O] CTPAaHE CBHX IMOCIOAaBaIia WIN
IpUnajHuKa ofpeheHe MHIYCTpHjCKe TpaHe, WM Kao IPXKaBHE YCTaHOBE
(honnosu) umja cpencrea obe3z6eljyje japHa Biact.®” MoryhHocTH KOMOUHO-
Barba M3BOpa (pUHAHCHpama ce He KOPHCTe, 1a Ce M3BOAM 3aKJbydak Jia ce
Cp6uja ompeenuia 3a KOHIENT APKAaBHOT (puHaHCHpama.®! Mako y ocHOBH
nexu 100pa Hamepa, TUME JipiKaBa Harpaljyje HeycrenrHe mpuBpeHe cy0jexTe
(ryburaie) npebaiyjuhu 1e0 pu3HKa MOCIOBHOT Heycrexa Ha cebe.®

Mehynapoana perynatuBa rapaHTHUX HHCTUTyIMja mpenBuba obaBesy
(GuHaHCHpamba pajia TapaHTHUX WHCTUTYLHUja OJl CTPaHe IOCI0/aBala, 0CUM
YKOJIMKO Ce€ OHE y IesocTh (UHAHCHpajy u3 jaBHuX npuxona.® Ilpemma je y
CKJIaTy ca MOCTAaBJEHUM CTaHIAp/MMa, OBaKaB MPHCTYI ce KpuTukyje. [lpe-
JUTaKe ce Ja Je0 TPOIIKOBa (PMHAHCHpama CHOCE IMOCIOAaBIH KOju OU Ha Taj
HaYMH y3eid ydemrhe y 3amTuTd CBOjuX 3amocienux.* Hajoosse O Gmito
OJJPEINTH CTEICH yuenrtha 4yrja UCIYHBCHOCT HE CME YTUIATH Ha OATOBOPHOCT

% BuwiekpyHa A. (2013). IIpasnu iionodcaj 3aiiocnenux y citieyajHom HOCIAViKY.
Beorpan: IlpaBuu daxynrer Yuusepsureta y beorpamy, 113; Pagosuh, B. (2018). Cite-
yajno iipaso — KrwuZa iipea. beorpan: [1paBuu dakynter Yuusepsutera y beorpany, 194.

¢ JTupekTHBa O 3aLUTHTH 3alI0CICHHX, Y. 4.

¢! Pagosuh, B. (2018). Op. cit. 193.

Y nepuony ox 2005. no 2012. rogune u3 Oyyera je y kopuct DoHIa COMHIAPHO-
ctu uciutaheHo Onmu3y Tpu MuIMjapae auHapa. Kamga OM MOCIONaBIM OCETHIIM CBY TEKH-
HY CBOT JIOLIET IMOCJIOBama, y4enihe apxaBe y yKynHoM (unaHcupamwy donma 6u OHUI0
3HaTHO Mame. O6panosuh, J. (2013). Crame u npobiieMu 3aIITHTE ITpaBa 3aM0CEIHIX MPEex
DoHpoM conuaapHOCTH. 3awiliuitia iipasa uz obnaciuu pada — 36opHux paoosa (pen. 1so-
meBwuh, 3.). beorpaxa: I'mocapujym, 197.

 JIupekTHBa O 3alITHTH 3all0CICHHX, Y. 4.

¢ Kosauesuh, Jb. (2005). Ycknahusame nomaher mpasa ca JlupextuBama EBpor-
CKe yHHWje HmyTeM oxpenada HoBOr 3akoHa o pany. Paonu oonocu — 360opnux padosa
(yp. Bobap, K.). beorpax: I'mocapujym, 108.
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rapaHTHe WHCTHTyHHje. To je y ckimany ca mMehyHapoaHum Hadenmuma paja
MHCTUTYLIMja KOje OJroBapajy CyNCHAMjapHO W HE3aBHCHO OJ TOra Ja JId Cy
MOCJIOABIIM PeMa KhHMa H3BPIIIN CBOje 00aBe3e. "

MPOIIUPEHA (BAHCTEYAJHA) YJIOTA
®OHJIA COTUJAPHOCTH

3060t O6pojHuX 3510ynoTpeda mociaoaasana Koje 1001jajy mmpoke pazmepe
pasBHja ce MUCao 0 KopHuIIhewmy cpecTaBa MoceOHOT (POHA Y CBUM CHTYyAIIH-
jama M30CcTaHKa HaMHUpema NOTpaKUBama 3arnocieHnx. 3anocienu Tpeba 1a
Oyny mozgjeqHaxo 3amTHheHn, Kako y CTedajy Tako U BaH mera. Hacymport tome,
Jp)KaBe ca BUCOKAM HHBOOM BaHCTEYajHE 3AIITUTE 3allOCICHHUX 110 MPaBHIY
MCTH HUBO 3AIITUTE HE HYyAC Yy CTEYajHOM IOCTYNKY M 00parHO. BesuBame
[paBa 3aloClICHNX 3a CTabe y MPUBPEIHOM IPYLITBY Boau Behum moacruia-
juma 3a forum shopping.®’ Y3 10, MOCIOMaBIN BUAEBIIN Ja CE CTeYaj OMMKU
MOI'Y pacmpojiaTH MMOBHHY W HOBAI[ JOOHjeH MPOAajoM TPOIIUTH Yy CBOM
UHTEpecy, 3aHeMapyjyhu mHTepece moBepmiana. Huje wckibydeH U OOpHYT
CIIEHapHo Jia ce JIeo 110 JIeo0 MMOBHHE OTylyje a Jja HUKO He MOJHOCH 3aXTeB 3a
OTBapame CTEYajHOr MocTynka. Hamme, mpuxBarambeM H3JIOKEHOT MPHUCTYIa
npyXxuia OM ce LEeJIOBUTHja 3allTHTa 3armocieHuMa. Ho, mpema canamimem
CTamy CTBAapU KOPEHUTE IIPOMEHE y HauuHy pana PoHja BUIlE CE UUHE KAo
yTOIHUja HETO Kao peanmHocT. To, MehyTuM, He 3Ha4M aa He Tpeda CTPEMHUTH
Ka TOME Jla ce U3BpIIM KpyIHa pedopma u 00e30enn YBpcTa 3allTUTHA TIaT-
¢dopma. TlpeanoxkeHe W3MeHe MOTY MMATH M BEIMKH YTHIA] HA J0CAIAIIbY
[paKcy y MOCIOBaky MOCIOAaBala Kpo3 CTBapame MOJCTHUIIAja 3a MOIITEHO
nocryname. Huje Hemo3HaHuIla Ja MOCIOAaBIH HErHpajy MOCTOjambe AyroBa
mpema 3anocieHnMa. [la Ou 100w OHO MITO UM MPUIIAJIA 3aMOCICHH TOKpehy

% Tako IPHOTOPCKM 3aKOHOZABAI| TpElH3upa Ja JOHMPHHOC MOCIO/ABLA M3HOCH
0,20 % xoju OOBE3HUK OCHIYpama O] HEe3armoCICHOCTH O00pauyyHaBa Ha OCHOBHILY Koja ce
OJIHOCH Ha Taj JONMpPUHOC. JeqMHAa MaHa je HEeJOoCTaTaK CaHKIHUje y Ciydajy MOBpeie OBe
obasese; Zakon o Fondu rada (Crna Gora), Sluzbeni list CG, 6p. 88/09, un. 4. Moxe ce
MPUMETHUTH JIa je TIUTakhe HAMUPEHA 3all0CICHUX TPE TapaHTHOM HHCTHUTYIHjOM OBE 3e-
Mibe ypeheHO MoceGHUM 3aKOHOM H Jia C€ y Ha3WBY T€ MHCTHTYLHje HCTHYC H-CHA pesep-
BHCAHOCT 3a MOTpaKMBaba HAcTala y BPLICHY paja 3a cebe WM JPYror, JOK ce KOJ Hac
Kpo3 KopuIheHy TEePMHHOJIOTH]Y arnocTpodupa XyMaHHCTHYKA OOY/Ia HEHOT OCHUBaMbA,
KOJICTHjAJIHOCT U COL[MjaJIHa OCETIHHBOCT.

 TIpuHYIHO HAMHPEHE Y OKBUPY M BaH CcTevaja Tpeda [a YMHE jeHY 3a0KpYKEHY
nenmuny. Westbrook, L. J., Booth, C., Paulus, G. C., Rajak, H. (2010). 4 Global View of
Busieness Insolvency Systems. Leiden. Boston: Martinus Publishers, 7.

7 Kimhi, O., Doebert, A. (2015). Bankruptcy Law as a Balancing System: Lessons
from a comapartive analyisis of the intersection between Labour and Bankruptcy Law.
American Bankruptcy Institute Law Review, 2(23), 514.
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MOCTynaKk yTBphema CBOjHX IMOTpakMBama. AKO y3 CBE IOTENIKOhe HITaKk
ycrejy a JOKaxy IOCTOjame MOTpaXKHBama 100Hjajy Ipecyay Kojy HE MOTY
Jla U3BpIIIe, jep je IOCIIo/aBall yracuo npeaysehie 1 0cHOBa0 HOBO ITOJ IPYTHM
MTOCIIOBHUM MIMEHOM HIJIH j& CBa CpeICTBa CKIIOHHO BaH JOMallaja IoBepuIana
TaKo Jla JIPYIITBO YOIIITE HeMa KanmuTall KojuM he m3BpInaBaTu cBoje oOaBe-
3¢. Ha Taj HaYMH CONBEHTHA NMPUBpPEIHA ApYylITBAa M3beraBajy miahame. 13
U3JIOKEHOT C€ jaCHO BHJIM J1a CYIITHHA 3alITUTE HE JIXKH y T0OUjamy Ipecyae
KOjOM Ce Hajake M3BpIIeHhe obaBese, Beh y meHoj ycmenmHoj peanm3aruju.®
Tume ce 3alITHTHN KPYT 3aBpllaBa, jep ce MOCTHke yckiahuBambe MpaBHOT U
(dakTHUKOT CcTama y yemy ce oriena ¢yHkuuja npasa. OBy uiejy pas3Bujajy
MOjeIMHU aMEPHYKH ayTOPH KOjU MOKYIIaBajy Ja CTaHy Ha MyT (DeHOMEHY KOj!
j€ MIMPOKO APYIITBEHO PacmpocTpameH.”’ Y HeKUM 3eMJbaMa TaKBH MTOCTYIIIN
MOBJIaye KPUBHUYHY OJATOBOPHOCT, T€ ce MeTapOpPHUYKH Y JIUTEpaTypH HOMH-
HYJy Kao ,,kpabha miara”. U3pas ,,kpabha miara” mocrao je mupoko npuxpaheH
mpeMJia je u3a3Bao 030MIbHY MOJIeMUKY Oynyhn jga MHIUBEHa MOBOJOM OBOT
MUTamka HUCY YHH(OPMHA TAaKO J1a IOCTOj€ ¥ OHU KOjH BEpyjy Ja je caM Ha3HB
oMaJIoBaXkaBajyhu M Ja yHampes HenpaBeaHO ONTYXKYyje BIacHHKe npenyseha.
OBa BpcTa ocobeHe Kpale 1o cB0joj yuecTanoCcTH npemaiiyje mporeHTe U3Bp-
IICHUX JAPYTMX KPUBHUYHHUX JIeNa HCTE TPyINe Tj. IPOTUB MMOBHHE. Y JeceT
HAjTIO3HATUjUX aMEPUYKHX AP)KaBa MpeKo 2,4 MIIHOHA 3aMOCICHUX TOIUIIELE
ocraje yckpaheHo 3a 3apajie y yKyITHOM H3HOCY O 8 OMIHMOHA aMEPUIKHX J0JIa-
pa.”! Mopa ce mpusHaTH 1a je ped o 3anamyjyhoj opojku. Kako Ta mojasa Huje
3200UIIIJIa HU HaIly 36MJbY MOIJIO OU € 030MJbHO pa3MaTpaTH O JaTOM MPEJIOTy
Kao HAYMHY CIpeYaBarha M3UTPaBama 3alloCICHIX, C THM Ja Tpeba mMaTH Ha
yMy JIa C€ Ha TOM ITyTy MOKe Hauhu Ha Mperpeke jep 0CTBapeHe MYHOT eeKTa
MPETHOCTaBJba MOCTOjambe MPEIUCIO3NNMja KOje Ce OfHOCE M Ha CTa0HiIaH
CHCTEM COLHMjamHor ocurypama.”? [llupeme JoMeHa NpUMEHa Ha BaHCTEYajHU
MIOCTYTIAaK TIOBJIAYM W MIPOMEHY y TPEHYTHOM HaunHy (uHaHCHpama Donma.
ITopen Tora, Tpebamo OM MOCTAaBUTH HEKa OTPAaHHUYCHA Y MCIUIATH, MOIYT

 Hallet, N. (2019).The Problem of Wage Theft. Yale Law & Policy Review, 93(2),
110; Westbrook, L. J., Booth, C., Paulus, G. C., Rajak, H. (2010). A4 Global View of
Busieness Insolvency Systems. Leiden. Boston: Martinus Publishers, 9.

% Yctu npobiieM MOCTOjU Uy HECIIOPHOM YTy OJIMYCHOM Y 00padyHy 3apaje u
HaKHAaJIe 3apajie KOju UMajy CBOjCcTBO M3BpInHe ucrpase. V.: 30P, 121(6). Lluss oBe oapentde
je y jenHocTaBHHUjeM 1 OpkeM OocTBapery mpasa Ha 3apany. MehyTum, 30or OpojHuX 3710y-
norpeba mweHa eUKacHOCT ce 030UIBHO J0BOAU Y TIHTAE.

0 Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and
the Crisis of Unpaid Wages. Hofstra Law Review, 44 (1), 113.

"I Hallet, N. (2019).The Problem of Wage Theft. Yale Law & Policy Review, 93 (2),
101.

2 O eBasuju JOMPHUHOCA 3a COLMjaJIHO ocurypambe Buiie y: LonyGosuh, B. (2010).
EBasuja mompuHOCa u Mepe 3a BeHO cnpedaBame. [Ipaso u ipuspeoa, 1-3/2010, 57-70.
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JTUMHUTHpaba U3HOCa KOju je noctymnaH. Takohe, kopumnheme cpencraBa PoHga
y CllydajeBHMa BaH CTedyaja MOpa OUTH OIpAaBIaHO W M3Y3ETHO, aKTHBHPAHO
TEK Kaja ce MOTPaKUBarba 3aIl0CICHIX He MOTY OCTBAPHUTH Ha JIPyTH HAYHH.

Hamme, mpobnem HacTaje Kaga 3amoClieHH y CTpaxy Ja ce He 3aMepe
MTOCJIOAABITY M OCTaHy 0e3 Iociia MpUXBaTe HEMOBOJbAH MPEIIOT y Haan 1a he
ce crame NMPOMEHHUTH M 3a0cTalie 3apaje ucraruT.” Ila je Tako moTrBphyje
HaM TOCJIO/IaBall KOj! je MIPHUCTA0 Ha WHTEPB]Y MO/ TAPAaHTHjOM aHOHUMHOCTH.
[Ipe moveTka MHTEPBjya YIO3HAT je ca pa3io3uMa M IHJbEBHMa HCTPAKIBAbA,
Te Ja he ’eroBu OIrOBOPUTH OUTH UCKOPUITNEHN UCKJbYYUBO y HayYHE CBPXE.
[locmomagar 3amocnennMa Huje ucIutahmBao 3apafe ITyKe Of IIECT MECCEIH,
npaBnajyhu ce ,,TEIIKOM €KOHOMCKOM CHTYyaIlljoM 300r ciabe mpojaje mpo-
n3Boma”. HakoH rogmHy maHa BIAacHUK Ipenyseha IojamrmaBa 3alociICHAMA
na 300T ,,TeIIKe CUTyaluje” Mopa Ia 3arBopH npenysehe, amu ga he otBopuTH
HOBO y KojeM OM OHHM HACTaBWIH Ja paze, y3 oochame ma he um cBe myroBane
3apane O6utn ucrurahene. CBecHO MCKopuIThaBamke 3aBUCHOT IOJIOXKaja 3aro-
CJICHUX OIJIeNla Ce W y 3Hamy Ja je JaTo , JJaxHO oOechame”, a Koje je mpema
peduMa TIociIonaBma ,,0M0 jeIMHN HauuH Ja ce u3Byde”. Y HOBOM mpemysehy
3allOCIICHH Cy PaIiid BUIIE MECEUU alH H Jajbe 0e3 MKaKBUX IPUMamba.
Crapor mocionaBiia HICY MOIJIH Jia Ty)KE€ jep je IPecTao J1a IMOCTOjU, a HOBH
WX je HCKOpPHUIITNaBao MCTO KO M MPETXOTHH.

Ilopen Tora, Ba)XHO je HAOMEHYTH Ja IOCJIOIABaIl HHje CaMoO MpH-
BpEIHO APYIITBO, Beh U (PU3UUKO JIHIE KOje 00aBIba AEITaTHOCT PaJX CTHLAA
IOOHWTH M KOje je Kao TaKBO YIMHUCAHO y PETUCTap MPeAy3eTHHKA KOjU BOIU
Arennuja 3a npuBpenne peructpe. Kako mpema Baxxehem pemiemy mnpenyser-
HUIIM HEMa]y MMaCUBHY CTEYajHY CIIOCOOHOCT, JIUIA KOja Cy KOJ FbHX 3aCHOBaja
paJHU OIHOCY HE MOTY KOPHCTHUTH HHjECIaH O] M3JIOKCHUX OONMKa 3aIlTUTE,
jep je 3a BUXOBO KOPHUINNCHE HEOIXOIHO OTBApAmEe CTCYAjHOT MOCTYIIKA.
Ha taj HaumH cy 3amociieHu KOju paje KOI IMOCIOAaBIa KOjU je MPaBHO JIUIE
y Janeko 0oJbeM MOJOXKajy O 3alOCIIEHUX KOju 00aBJbajy HMCTH MOCA0 MOJ
HCTHM YCIIOBHMA KOJ TOCJIOAaBIa Koju je (usnmuko ynune. Mmajyhu To y Bugy
MpeIoKeHo mpompemne (QyHknuje DoHma COIMIapHOCTH OM OTKIOHWIO
(aKTHUKy HEjETHAKOCT 3all0CICHUX M yOIXKHMIO HETaTHBHE MOCICIUIE 330-
CTajarba 32 CABPEMEHUM TPEH/I0BHMA KOjU Baxke y cTeuajy.’*

3 TIpema aMepHYKOM UCTpakuBary BpiieHoM 2009. ToMHE aKTHBH3aM 3aII0CICHHX
je u30cTao y BenmkoM Opojy ciyuajeBa. Hajuernthu pas3inosu 3a To cy: cTpax o ayTOMarcKor
nobujama oTkaza (51 %), mpememiraj Ha HIbKe pagHO MecTo (20 %), HapymIaBame ONTHMAI-
HE CTPYKType BpeMeHa MOTPeOHOr 3a M3BpLICHE MoBepeHux 3amataka (12 %), 6ojazan na
ce tume Humrta Hehe noctuhu (36 %). Hallet, N. (2019).The Problem of Wage Theft. Yale
Law & Policy Review, 93 (2), 107.

™ Konrko MO 3a0cTaiu cBenour HoBa Jupextusa EBporicke yHuje kKojoM he apxa-
BE WIAHHUIC MEHATH MocTojeha mpaBmiia Koja ce OHOCE Ha CTeYaj HaJl UMOBHHOM (hH3HY-
KOT JTUIIa, 0K hemo mu GuTH y (a3u BHXOBOT JOHOIICHA. [IPEeTXOAHN HEYCIENH MOKYIIIa]

348



T. Kosaueswuh, Jenoitisoprociii oomahez cucitiema 3awiniuite..., cTp. 324-352.

3AK/bYYAK

Kao mrTo je mo3Hato credaj ce He jJjoraha HArmo M MOTIYHO HEOYEKHUBAHO.
IToctoju oppelena mporpecuja U MOCTYMHOCT HaAUpama GUHAHCH]CKUX MPO-
Onema Koju JIoBozie 10 OaHKpoTa. Y mepoay Kpuse 3anociieHu he npeu Outn Ha
yaapy jep hie mo npaBuity Out yckpaheHu 3a OCHOBHO ITPaBO U3 PaIHOT OAHOCA
— mpaBo Ha 3apany. OTyaa ce U3BOIM jacHA IMpEMICca Ja Ce Mpasa BpIIe, ajld U
KpIlle, Ha)KaJIOCT. Y OBOM JIPYTOM CITydajy HE MOTY C€ OCTBApHUTH 0e3 3aIllITUTe
300T "Wera ce M Kake J1a Cy OCTBapem-e MpaBa 1 HIX0BA 3AIITHTA HEPACKUINBO
noBe3anu 1nojMoBu. [InaheHocT ce mojaBibyje Ka0 OCHOBHO O0eexkje pagHor
OIHOCA, YHjUM H30CTajalbeM MOKe O030MJBHO OWUTH YTrpO’keHa CTAOWMITHOCT
npuBpehuBama y jemHoj 3emspu. M3 TOr pasmora cBaka IpskaBa HACTOJH Ja
CTBOPH MIPaBHO-UHCTUTYIIHOHAITHE MEXaHU3ME KOjuM he 3aIlITHTUTH yTposkeHe
KaTeropuje U THME CTBOPHUTHU COLUjAIHU MUpP U Onarocrame. Crora ce y 0BOM
panmy mocebaH TpeTMaH 3aloCICHHX Kao MOBEpHJala He JTOBOIU Y IHUTAE,
Beh ce pa3marpajy HaYUMHHU KOjUMa ce TO Haj0oJbe ocTBapyje.

3amTuTa 3amocieHuX Mopa OUTH TIOCTaBJbeH Ha HayMH KojuM he ce
OCTBapUTH IUJBEBU Op30T M jeIHOCTABHOI HAMHUpEHa. Y CKJIaly ca THM
MOTpeOHO je M3TpPaJuTH TeMeJbe Ha KojuMa he MoYMBaTH YBPCT CHUCTEM
3allITHTE ITOTPAXKHMBakbha 3allOCIICHUK y Cllydyajy cTedyaja MociIojaBla, ajiu U y
JIpyTUM CHUTYyaIlfjaMa TJe jeé HaMHPCHE 3all0CICHUX 030MIBHO yrpoXkeHo. [la
O ce TO TIOCTHUIJIO HEOIXOIHO je TPEABUACTH JOJAaTHA TpaBUila W MPEIU3u-
paru moctojeha. [Ipemraxke ce jacHO M3JIMCTaBame YCIOBa 32 OCTBAPUBAE
mpaBa 3amocieHux mnpex POoHIOM COMUAAPHOCTH W TOceOHO ypehuBame
HE3HaTHE MMOBHHE Kao CTEUajHE MpEmpeke y CKIaay ca YHOpeTHONpPAaBHUM
peunremruMa. Y3 To, MOoTpeOHO je mojactahu um japyre HauuHe (DUHAHCHpPAMA
®doHJa, koju hie Tako oMOryhuTH Ja ce 3aXTEBH 3allOCIICHUX yCBOje y kpahem
poky. Hezakonura mpakca mocimomasana paha morpeOy 3a HOBHM OOIHIAMA
3alITUTE 3allOCICHHX, T¢ OU ce MOMIo pasMunUbatd o DoHIY CoMMIapHOCTH
Kao JeJIOTBOPHOM CPEJICTBY 32 Pearn3alijy HOTPaKHBamka 3al0CICHUX Y CBUM
ClIydajeBUMa M30CTaHKa HBUXOBOI HAMHpPEHa (y3 moceOHEe YCIOBE M OTpaHU-
4ema), a He CaMO OHJIA KaJ/1a je HaJ ’bUXOBHM IOCIIOaBIIeM OTBOPEH CTEYa].

ypehema creuaja mpemy3eTHHKA, HaBEO je 3aKOHOMAABIIA Ja OAyCTaHE OJ TOT IPABHOT HH-
CTUTyTa NPHINKOM KaCHMjUX M3MEHa cTeuajHux nponuca. [lorpeda 3a ycariamabambeM ca
JIUpeKTHBOM, yUMHWIIA je HEONIXOAHUM YBOheme cTedaja Impey3eTHHKA Y CPIICKO CTeYajHO
IpaBo.
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of employees are limited, and that, in that sense, expanding them to
employers who have not initiated formal bankruptcy proceedings
could be considered (with adequate adjustments). It is a unique theo-
retical proposal that deserves attention since the paper starts from the
hypothesis that the system of protection of employees in terms of
unsettled claims would be much more effective if they were more
familiar with the work of the Solidarity Fund and if the way in which
the Fund’s work is organized was different.

Keywords: employees, bankruptcy, Solidarity Fund, priority
claims, guarantee of payment of unsettled claims, Republic of Serbia

INTRODUCTION

If a debtor’s property is sufficient to fulfil all creditors’ claims, they will
realize all their claims against the debtor without any legal problems. The
situation changes drastically when the funds available to the debtor become
insufficient to fully satisfy all creditors. This leads to the creation of a cha-
otic situation of racing and fighting in which only the stronger ones emerge
as winners. In order to prevent a situation of uncontrolled despoilment of the
remaining property of the debtor, the law constitutes special rules of procedure
for the settlement of claims. Thus, bankruptcy was originally created as an
instrument of collective protection of creditors in an environment unfavour-
able for the realization of their claims.'

Creditors are the most numerous and diverse group of participants in
bankruptcy proceedings. Most legislations, to a greater or lesser extent, single
out employees a special category of creditors that must be taken into account.
The reasons for such an approach are multiple. The first reason is the fact
that the opening of bankruptcy proceedings becomes a serious threat to the
employees’ jobs.? Secondly, there is the danger that their claims on the basis
of employment will not be completely or mostly settled, and that they will
remain empty-handed. This point of view is completely justified because the

! Finch, V. (2009). Corporate Insolvency Law: Perspectives and Principles, Cam-
bridge New York: Cambridge University Press, 9; Visekruna, A. (2013). Pravni polozaj
zaposlenih u stecajnom postupku. Belgrade: Faculty of Law, University of Belgrade, 15;
Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, University of
Belgrade, 31-32.

2 Employees whose working life is nearing the end are especially endangered in
terms of finding a new job. Sarra, J. (2008). Recognizing workers” economic contributions:
the treatment of employee and pension claims during company insolvency: A comparative
Study of 62 Jurisdictions. Available at: https.//www.iiiglobal.org/sites/default/files/105
Recognizing Workers Economic_Contributions.pdf (26. 8. 2021).
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payment of wages is conducted only after the termination of work.? The third
reason is the lack of an ability to establish self-protection through the nego-
tiation of certain clauses as a result of the economic superiority of one of the
contracting parties. In practice, concluding employment contracts comes down
to signing standardized contracts prepared in advance by the employer, with-
out the possibility of negotiating working conditions or salary. In addition,
these are persons who, as a rule, are the last to find out about the financial fail-
ure of the debtor, which necessarily leads to the impossibility of an adequate
timely reaction. After the bankruptcy, all possible activities would be delayed.
The fourth reason is insufficient information about the financial performance
of the employer or the inability to find employment elsewhere, especially in
smaller communities, where one employer employs the majority of the work-
ing population. The fifth reason would be the economic dependence on the
employer resulting from the limited diversification of their insolvency risk.
Unlike investors who can diversify their portfolio and thus reduce investment
risk, employees typically work for only one employer.* Sixth, due to the inte-
gration of employees into the work environment, compared to other creditors,
their connection to the company is stronger. Finally and most importantly,
there is the need to ensure existential security and protect basic social values.’
Although the matter of bankruptcy is not designed with the aim of
dealing specifically with employees as a separate group of creditors, the two
bankruptcy law institutes still relate to employees. The first is the impact of
the opening of bankruptcy proceedings on employment contracts, while the
second is the treatment of their claims in open bankruptcy proceedings. As
the consequences of bankruptcy on the employment status of employees go
beyond the scope of this paper, attention will be focused on the position of
claims of employees in the bankruptcy proceedings against the employer.

* Tucker, E. (2005). Shareholder and Director Liability for Unpaid Workers” Wages
in Canada: From Condition of Granting Limited Liability to Exceptional Remedy. Law and
History Review, 26 (1), 57-97; Visekruna, A. (2016). Odgovornost direktora za neisplacena
potrazivanja zaposlenih u slucaju stecaja poslodavca. Strani pravni zivot, 60 (3), 78.

4 Mucciarelli, M. F. (2017). Employee Insolvency Priorities and Employment Pro-
tection in France, Germany, and the United Kingdom. Journal of Law and Society 44 (2),
264.

5 Radovié, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 177; Finch, V. (2009). Corporate Insolvency Law: Perspectives and
Principles, Cambridge New York: Cambridge University Press, 666—667.
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MULTIPLE SYSTEMS
OF EMPLOYEES’ CLAIMS PROTECTION

Employees are protected in various ways within bankruptcy proceedings.
Recognition of the great importance of employees in companies dates back to
the first civic codifications that established a system of privileges for the narrow-
est circle of employees.® Over time, it became clear that the matter of employee
protection is extremely complex and important for the economic development
of a country, so the issue of realization of claims in bankruptcy becomes the
subject of numerous sources of law of different legal force.” The issue of settling
employees during bankruptcy can be regulated by bankruptcy law, labour law,
and even constitutional provisions.® In addition, the growing cross-border activi-
ties of companies have created the need to approximate numerous legal systems,
which has resulted in the adoption of regulations at the universal (International
Labor Organization) and regional level (European Union).

Bankruptcy employee protection systems are not unified. Compara-
tively, there are three protection systems.’ The first system comes down to

¢ Although the ancestor of the privilege system is predominantly the Napoleonic
Code (1804), indications of privileged treatment can be seen in the previously enacted Tus-
can Bankruptcy Act (1713). See: Mucciarelli, M. F. (2017). Employee Insolvency Priori-
ties and Employment Protection in France, Germany, and the United Kingdom. Journal of
Law and Society, 44 (2), 265. Comp.: International Labour Conference, 91st Session 2003,
Report III (Part 1B), Third item on the agenda: Information and reports on the applica-
tion of Conventions and Recommendations, General Survey of the reports concerning the
Protection of Wages Convention (No. 95) and the Protection of Wage Recommendation
(No. 85), 1949, Report of the Committee of Experts on the Application of Conventions and
Recommendations (articles 19, 22 and 35 of the Constitution) — Report of the ILO (2003).
Available at: https://www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-iii-1b.pdf
(15.12.2019); Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law,
University of Belgrade, 178; Visekruna, A. (2013). Pravni polozaj zaposlenih u stecajnom
postupku. Belgrade: Faculty of Law, University of Belgrade, 25.

" Visekruna, A. (2013). Op. cit., 25.

8 A good indicator of this claim are the constitutions of Peru and Mexico. Until the
adoption of the Labor Law in 2005, which established the Solidarity Fund, Serbia exclu-
sively reserved the procedure for settling employees’ claims in the event of bankruptcy
of their employer for bankruptcy legislation. In Spain, the a guarantee institution was es-
tablished in 1976, since the percentage of settled claims by employees within a bankrupt-
cy procedure depends on the amount of the liquidated bankruptcy estate, which includes
property owned by the bankruptcy debtor, which excludes mortgage real estate, leased or
retained property. Murcia, G. J. (2016). Las garantias del salario ante la insolvencia de la
empresa en la jurisprudencia delribunal de Justicia de la Union Europea. Revista Interna-
tional y Comparada de Relaciones Laborales y Derecho del Empleo, 4 (2), 7.

° Not all systems are available in all countries. The member states of the European
Union, as well as the candidate countries, have the obligation to establish a special institu-
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giving privileged status to employees during bankruptcy for certain claims,
while the second refers to the payment of guaranteed claims from special
funds established for that purpose. The third system is of a mixed nature and
combines elements of the previous two, which are often referred to as bank-
ruptcy and labour law forms of protection.!® There are a few countries, such
as Estonia and the United Arab Emirates, that do not recognize any of these
systems.!" In addition to these traditional protection systems, which will be
discussed in more detail below, there are also modern forms of protection for
employees that rely on the property of other persons, and not that of the bank-
ruptcy debtor — the employer. '

The negative effects of decision-making should be felt by those who
were involved in the process of making the decisions or who could have influ-
enced it. There is a noticeable tendency to raise the standard of responsibility
of directors as a means of discipline and control. They should act in the same
way both in times of prosperity and in times of crisis for the company. In addi-
tion, it is justified that the persons participating in the distribution of profits
bear part of the losses. However, the extension of responsibilities to directors
and / or shareholders of a company is in sharp conflict with the basic corporate
law principle of limited liability, which is why this type of additional protec-
tion for employees is viewed with animosity.'* Leaving that aside, the common
feature of all these systems is their ex post protective character.

tion that will guarantee certain claims to employees, while the bodies, financing and work
of institutions are regulated by national law. On the liability of the State of Italy for breach
of this obligation, see the verdict in the Francovich case. Szyszczak, E. (2000). EC Labour
Law. Harlow: Pearson Education Limited, 122—124.

10 Radulovi¢, B. (2014). Ste¢aj u Srbiji — ¢injenice, zablude i nenameravane pos-
ledice. Ekonomska politika Srbije u 2014: Mogucénost privrednog rasta u uslovima reformi
i fisklane konsolidacije (ed. Soskié B., Arsi¢ M.). Belgrade: Faculty of Economics, Univer-
sity of Belgrade, 136-137; Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade:
Faculty of Law, University of Belgrade, 191; Visekruna, A. (2013). Pravni polozaj zapos-
lenih u stecajnom postupku. Belgrade: Faculty of Law, University of Belgrade, 108.

" Sarra, J. (2008). Recognizing workers’ economic contributions: the treatment
of employee and pension claims during company insolvency: A comparative Study of 62
Jurisdictions. Available at: https://www.iiiglobal.org/sites/default/files/105_Recognizing
Workers Economic_Contributions.pdf (26. 8. 2021), 10.

12 More about the advantages and disadvantages can be found in: ViSekruna, A.
(2016). Odgovornost direktora za neisplacena potrazivanja zaposlenih u slucaju stecaja
poslodavca. Strani pravni zivot, 60 (3), 82—85.

13 Anderson, H. (2008). Directors’ Liability for Unpaid Employee Entitlements: Sug-
gestions for Reform Based on Their Liabilities for Unremitted Taxes. Sydney Law Review
30(3), 493-497; Tucker, E. (2005). Shareholder and Director Liability for Unpaid Workers'
Wages in Canada: From Condition of Granting Limited Liability to Exceptional Remedy.
Law and History Review, 26 (1), 59; Comp.: Mucciarelli, M. F. (2017). Employee Insol-
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The system of priority settlement of claims by employees from the
bankruptcy estate, as well as the system of a guarantee institution, has its short-
comings, so a number of countries, including Serbia, have opted for a hybrid
system, which eliminates them. However, the introduction of a multilevel pro-
tection system does not necessarily mean a better position for employees. If
the mechanisms from which it is built are not coherent and harmonized to a
sufficient extent, the multilevel protection of employees does not achieve its
full effect, which, it would seems, is the case in Serbia.

THE PROTECTION SYSTEM IN SERBIA
BANKRUPTCY PROTECTION
BY MEANS OF PRIORITY CLAIMS

Giving a privileged position to certain creditors in bankruptcy means
deviating from the basic principle of par conditio creditorum. The formation
of payment lines, and in particular, the separation of claims into certain credi-
tor categories, finds its justification in the requirement for fairness. However,
favouring certain creditors violates the rights of other creditors, which is why
the scope of its effect must be clearly determined and fairly set in order to
be socially acceptable. Because of this, some authors point out that the nega-
tive consequences of bankruptcy are unjustifiably transferred to other creditors
(e.g. victims of tort) who are also considered vulnerable.'* Bearing in mind
that each exception to the rule has its limits, so too does privileging employees
have its limitations. In addition, limiting privileges is the only way to strike a
balance between not only creditors but also other participants in bankruptcy
proceedings whose interests are opposed. On the other hand, numerous restric-
tions on employee claims can raise the question of the effectiveness of the set
protective framework.

Priority (privileged) claims rest on two tracks:'> giving unsecured credi-
tors — employees a privileged status in relation to other unsecured creditors
(so-called first degree privilege) or privileging employees in relation to all

vency Priorities and Employment Protection in France, Germany, and the United Kingdom.
Journal of Law and Society, 44 (2), 265.

14 Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and
the Crisis of Unpaid Wages. Hofstra Law Review, 44 (1), 4; The opposite: Finch, V. (2009).
Corporate Insolvency Law: Perspectives and Principles. Cambridge New York: Cambridge
University Press, 667.

15 Putting employees first can be an expression of political philosophy or have deep-
er humanistic motives. Either way, they deserve priority because of their unique position.
Wood, P. (2007). Principles of International Insolvency. London: Sweet & Maxwell, 250.
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creditors, secured and unsecured (so-called second degree privilege).!® Giving
privilege to employees in relation to other creditors who have not established a
means of security is not a privilege per se, which is why only the privilege of
the second degree is considered a true privilege.!” As no bankruptcy legislation
gives privileged status exclusively to employees, in comparative literature a
parallel is made between general and special privileges.'® In that way, ranking
is achieved within different claims that are all categorized as priority. The rela-
tionship between general and special privileges can also be observed through
the prism of property used for settlement. The general privilege has a wider
effect, because the subject covered by the privilege is settled from the entire
property of the debtor, while the scope of the special privilege is exhausted on a
certain thing.!” Determining priority payment lines in bankruptcy proceedings
is a sensitive issue that can be approached in different ways. Thus, the posi-
tion of employees in the bankruptcy procedure has been changing drastically
depending on the business and social circumstances. Historically, bankruptcy
law has been changing in how it treats employees during bankruptcy, which
is best reflected in the paylines. The fact that the way in which employees are
seen has been changing is shown by the period in which employees were at the
end of the line, as “owners” of the company. The other extreme is not catego-
rizing unpaid wages as claims in order for the employees to get paid together
with the costs of the bankruptcy procedure, thus, before other creditors. How
much each creditor in bankruptcy will get largely depends on the payment line
in which he is in. Until the claims classified in the higher payment lines are

¢ American law, as a counterweight to the privilege of the first degree, allows the
constitution of a special pledge on the property of the employer (wage liens). This estab-
lishes a balance in settling bankruptcy creditors and better achieves the goal of bankruptcy
proceedings. Yemin, E., Bronstein, S. A. (1991). The protection of workers’ claims in the
event of the employer’s insolvency. Geneva: International Labour Office, 1991, 16; Kenne-
dy, R. F. (1995). Statutory Liens In Bankruptcy. Available at: https://scholarship.law.umn.
edu/cgi/viewcontent.cgi?article=2312&context=mlr (20.12.2020).

7 The latter privilege is also called a super-privilege due to its absolute character
in the settlement procedure. It has been accepted in a small number of countries such as
France, Spain, Brazil, Ecuador, Mexico and Peru. Despite the small number of countries
accepting them, the scope of super-privileges is not the same in all of them. In some coun-
tries, the privilege of employees has gone so far that the bankruptcy trustee can be denied
the opportunity to reimburse the actual costs he had in the process of liquidating the as-
sets of the bankruptcy debtor from which the employees settled. Such a decision can seri-
ously jeopardize the proper conduct of bankruptcy proceedings. Yemin, E., Bronstein, S. A.
(1991). Op. cit., 31.

¥ Yemin E., Bronstein, S. A. (1991). Op. cit., 27.

1 A good example is the law of Argentina, which gives priority in settling the funds
obtained from the sale of the building to all persons who participated in its construction.
Mucciarelli, M. F. (2017). Employee Insolvency Priorities and Employment Protection in
France, Germany, and the United Kingdom. Journal of Law and Society, 44 (2), 263.
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settled, the creditors of the lower payment lines do not participate in the dis-
tribution of the bankruptcy estate.” It follows that nowadays, employees are
given the most favourable position in the settlement procedure, because their
claims are ranked within the first payment lines.?!

However, the privileged status is given only to one claim arising from
the employment relationship. These are wages that were not paid in a period
not longer than one year from the moment of opening the bankruptcy proce-
dure together with the due interest.?”> At the same time, the legislator clearly
distinguishes between net and gross wages, and privileged status is given only
to net wages up to the amount of the minimum wage, while taxes that accom-
pany wages are treated differently. Therefore, salaries are not treated as a single
category, inextricably linked to taxes, but the contributions for pension and
disability insurance are separated, which strictly speaking are not employee
claims but the state’s,” and other taxes based on employment.** Therefore, it is
quite justified to point out the demerit of such a legislative solution that rela-
tivizes the privileges given to employees, since the question arises as to why
the law would particularly protect the state, when it is the strongest creditor
that can protect itself. Bankruptcy law should respond to the requirement that
those who are in a vulnerable position in the event of the insolvency of the
debtor have greater protection than those who are better able to cope with the
loss on their own.?

Reducing privileges to paying wages is the narrowest approach that can
in no way be justified. The presented point of view only divides the protection
system, which thus loses its efficiency, because the object of protection is set
differently by the Labour Law. It seems that it is far better to make a single

20 Popovi¢ Ajnspiler, G. (2013). Sporovi iz radnog odnosa pred privrednim sudovi-
ma. Zastita prava u oblasti rada — Zbornik radova (ed. Ivosevi¢, Z.). Belgrade: Glosarijum,
126.

21 Tt is important to emphasize here that the comparison is not made in relation to all
creditors, but only bankruptcy creditors. Broadly speaking, the creditors of the bankruptcy
estate are the most privileged because they are settled in full before the distribution of as-
sets to creditors classified in the payment lines begins. Employees may have such a posi-
tion if their claim arose after the opening of bankruptcy proceedings.

22 Bankruptcy Law — BL, Official Gazette of the RS, no. 104/2009, 99/2011, 83/2014,
113/2017, 44/2018, 95/2018, Art. 54 (4) (1).

2 Marjanovié¢, M. (2012). Odredeni pravni aspekti zastite prava zaposlenih u postup-
cima privatizacije i ste¢aja. Pravo i privreda, 4-6/2012, 259.

24 With this in mind, Great Britain abolished the privileged status of “state” claims.

% Visekruna, A. (2013). Pravni polozaj zaposlenih u stecajnom postupku. Belgrade:
Faculty of Law, University of Belgrade, 25. This logic is also applied in the communitar-
ian rights that intend to provide greater protections for employees as claimants. Betten, L.
(1993). International Labour Law: Selected Issues. Deventer Boston: Kluwer Law Interna-
tional, 228-229.
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list of employees’ claims that are favoured with reason. Having in mind the
subject of privilege, it is quite justified to leave this issue to the creator of the
law that regulates the rights, obligations and responsibilities of employees.?® In
addition, the rigidity of the bankruptcy regime is sharply at odds with accepted
international standards. According to the International Labor Organization
Convention no. 173 and International Labor Organization Recommendation
no. 180, which further clarifies it, the priority claims of employees are not
limited to wages, but also include the compensation for unused annual leave,
cash benefits related to paid leave from work, cash benefits in the name of
severance pay paid in connection with termination of employment, claims for
compensation for occupational disease or injury, claims for overtime benefits
and other work performed, as well as other benefits provided for in the collec-
tive agreement or individual employment contract.?’

As the position of employees in bankruptcy proceedings is multi-layered,
it is justified to observe their legal position from different angles. According to
the positive legal solution, the opening of bankruptcy proceedings does not
necessarily mean the termination of employment of all employees working for
the bankruptcy debtor. Claims acquired by retained and / or newly employed
persons after the opening of bankruptcy proceedings against the bankruptcy
debtor do not have the character of bankruptcy claims, but are treated as
liabilities of the bankruptcy estate and are not reported in the bankruptcy pro-
ceedings. On the contrary, unpaid wages that arose twelve months before the
opening of the bankruptcy procedure are reported within the legally prescribed
period.?® Therefore, employees will be treated as bankruptcy creditors for one
part of their claims, while in relation to the remaining part of the claims, they
will be creditors of the bankruptcy estate. However, the question is what hap-
pens to employees whose employment was terminated earlier. Their position
has been largely changed by the fact that their employment with an employer

26 This is the case in French law. Bailly, P. (2013). Les droits des salariés en matié¢re
de redressement judiciaire et liquidation de biens. Available at: layer.fi/5438461-Les-droits-
des-salaries-en-matiere-de-redressement-judiciaire-et-liquidation-de-biens-patrick-tillie-
avocat-au-barreau-de-lille.html (26. 8. 2021).

In theory, there are opposing views as well. See: Todorovié, 1. (2008). Pravne pos-
ledice usvajanja plana reorganizacije. Belgrade: Faculty of Law, University of Belgrade,
263. Compare.: Visekruna, A., Calié¢ Raji¢, J. (2019). Zaposleni kao privilegovani poveri-
oci u steGajnom postpku. Vek i po regulisanja stecaja u Srbiji (ur. Sarki¢, N., Radovié, V.,
Ajnspiler Popovi¢, G.). Belgrade: Institute for Comparative Law, 258-259.

27 For an exhaustive list of claims, see: Recommendation concerning the Protection
of Workers’ Claims in the Event of the Insolvency of their Employer, 1992 (No. 180) point
3(1); Convention concerning the Protection of Workers’ claims in the event of the Insol-
vency of their Employer, 1992 (No. 173), ¢l. 6. Croatian law has largely responded to the
demands. See: Croatian Bankruptcy Law, Official Gazette, no. 71/15, 104/17, Art. 37

% BL, ¢l 11(5).
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who does not fulfil their legal and contractual obligations had been terminated,
because their claims will be classified in the third payment line. Is it justified
that employees whose employer has not settled their obligations on the basis
of employment that had been terminated for a period longer than the one pro-
vided for by law remain deprived of their rights? It is far more correct to set
an alternative moment as the start of counting the reference period, such as
termination of employment or just value limitation of the claims.?® Liquidation
shows that this is a better solution, as one of the ways to terminate a company.
If the liquidation trustee determines that the debtor’s property is not sufficient
to settle all creditors’ claims, he will submit a proposal for initiating bank-
ruptcy proceedings. Then, simply put, the liquidation of the company “turns”
into bankruptcy. The length of the liquidation procedure, which preceded the
bankruptcy, affects the rights of employees, which may be partially or com-
pletely lost.*

LEGAL PROTECTION THROUGH GUARANTEED PAYMENT
OF UNSETTLED CLAIMS

Prioritizing employees when settling their claims does not mean guar-
anteeing their settlement in bankruptcy proceedings. Just because they are the
first to settle, does not mean that they will trully settle. Therefore, the success-
ful realization of claims depends exclusively on the size of the bankruptcy
debtor’s assets.’! If they are small, almost non-existent, the system of privi-
leges means nothing. It can be said that the existence of available funds of the
debtor is a precondition for activating this protective mechanism. As the reali-
zation of that precondition may be absent, there was a need to create another
path that will not be directly related to the property status of the debtor, and
which will be available to those who have the hardest time withstanding the
consequences of bankruptcy. Thus, the guarantee institution becomes the path
of equals, because protection is provided to all employees to the same extent
and under the same conditions.

» This was the case with Serbia before the Bankruptcy Procedure Act, which radi-
cally changed the previous concept. See: Law on Compulsory Settlement, Bankruptcy and
Liquidation, Official Gazette of the SFRY, no. 84/1989, Official Gazette of the FRY, no.
37/1993 and 28/1996, Art. 140 (2).

30 Obradovié, J. (2016). Prava zaposlenih pred Fondom solidarnosti. Zastita prava iz
oblasti rada—zbornik radova (ed. Ivosevi¢, Z.). Belgrad: Glosarijum, 181.

1 Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 190.
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The main advantage of this system is greater predictability and length
of the procedure. The essence of the very concept of the existence of a special
institution that will pay off someone else’s debt is to provide the minimum
means of subsistence. Therefore, the emphasis is on the prompt payment of
debt from pre-ensured funds. Faster payment of wages contributes to better
overall employee protection. In contrast, the length of the bankruptcy set-
tlement process can be significantly extended if the assets of the bankruptcy
debtor cannot be sold even after multiple offers.

In addition to inefficiency, other arguments in favour of creating addi-
tional protection instruments stand out. Giving preference to employees in
bankruptcy over other creditors can have a negative effect on company financ-
ing and normal business flows. Banks, as the largest lenders of capital, will
demand the fulfilment of additional conditions with a higher interest rate as
a price for the increased risk to which they are exposed.*?> The return of funds
becomes seriously endangered if we keep in mind that the claims of employees
take the largest part of the assets of the bankruptcy debtor. Establishing well-
functioning guarantee institutions reassures lenders, as employees will settle
elsewhere in the event of bankruptcy. Guided by this logic, Germany, as a typi-
cal representative of a bank-oriented corporate financing system, relies entirely
on the funds of the local guarantee institution. Thus, German law replaced the
system of priority claims with the system of guaranteed settlement of unpaid
salaries.® For now, Germany is one of a small number of countries doing this,
because most countries have added new ones to the earlier way of protection,
with the hope that they will return the debt in a larger amount and in a shorter
period of time. The decision regarding the change in the priority should take
into account the consequences for the cost of financing, and the ways in which
creditors will perceive a worsened status or potential reduction in settlement
due to the priority treatment of employees.**

32 By the nature of things, those whose business mostly rely on borrowed funds are
exposed to that. These are primarily small and medium enterprises, companies in the pro-
cess of being established, companies threatened with bankruptcy, etc. For more details, see:
Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and the Crisis
of Unpaid Wages. Hofstra Law Review, 44 (1). 28.

3 Mucciarelli, M. F. (2017). Employee Insolvency Priorities and Employment Pro-
tection in France, Germany, and the United Kingdom. Journal of Law and Society, 44 (2),
269-271.

3% Radulovi¢, B. (2014). Stecaj u Srbiji — ¢injenice, zablude i nenameravane pos-
ledice. Ekonomska politika Srbije u 2014.: Mogucnost privrednog rasta u uslovima reformi
i fisklane konsolidacije (ed. Soski¢ B., Arsi¢ M.). Belgrade: Faculty of Economics, Univer-
sity of Belgrade, 136.
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The establishment of a guarantee institution improves the position of
employees, but on the other hand, it encourages irresponsible and opportunis-
tic behaviour by the employer. Feeling that they are shielded, employers will
use the funds meant for the payment of employees’ claims for other purposes
(e.g. to pay other creditors who are not privileged, use the funds to save the
company, etc.). In addition, moral setbacks can be accompanied by increased
investment in riskier business ventures that can further aggravate the debtor’s
financial situation.

THE CONDITIONS FOR REALIZING RIGHTS BEFORE
THE SOLIDARITY FUNDS

In order to activate the legal-labour protection mechanism, it is neces-
sary to meet several conditions in advance. Most of the conditions are related
to the bankruptcy proceedings opened against the employer, which is why it is
necessary that the rules contained in the Labour Law and the Bankruptcy Law
form a logical whole. The conditions are not systematized in one place, but are
extracted from the used language and the wider context. For the sake of clarity
and easier navigation of the users of this right, the necessary conditions should
be listed in one place. This would make it easier not only for employees who
submit their requests to the Fund, but also for employees of the Fund who, due
to the lack of clarity, have problems in determining them. This is exactly what
has led to the differing views of the courts and the Solidarity Fund on issues
of crucial importance that can seriously jeopardize the stability of the pillar on
which this form of protection rests.

The following conclusion is drawn from the legal text. The following
conditions must be met in order to realize the rights before the Solidarity Fund:

1) The employee has a claim against the employer regarding whom
bankruptcy proceedings have been opened.®

This condition has two segments. The first concerns the subject, type
and amount of claims, while the second refers to the person against whom the
property claim is directed and their economic and financial position. There-
fore, the protection is not provided to all creditors in bankruptcy, but only

35 The Labour Law and the Bankruptcy Law are fully harmonized with regard to the
start of the counting of the so-called reference period — the period in which the claim arose,
the payment of which is guaranteed or privileged. This is a far better approach than the
earlier dilution, which deprived the protective system of the character of a rounded whole.
According to previous labour law regulations, the fulfilment of the conditions was assessed
from the moment of initiating, and not opening the bankruptcy procedure. Comp.: Labour
Law, Official Gazette of the RS, no. 24/05, 61/05, Art. 124 (1).
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to those who are considered to be unable to cope with the loss on their own
and that it is justified to increase their protection. The basis of protection is
an established employment relationship, and all persons who are not in such
a status are excluded from the circle of protection (e.g. founder or member
of a company). In addition, the legislator particularly emphasizes that an
entrepreneur does not enjoy the protection if he does not have the status of a
self-employed person.

The employee is entitled to the payment of:

— wages and wage compensation during absence from work due to a tem-
porary incapacity to work in the amount of the minimum wage, for a period of
nine months before the opening of bankruptcy proceedings;

— compensation for unused annual leave due to the fault of the employer,
for the calendar year in which the bankruptcy proceedings were opened, if the
employee had that right before the opening of the bankruptcy proceedings, and
at most in the amount of the minimum wage;

— compensation for damages based on a court decision made in the cal-
endar year in which the bankruptcy proceedings were opened, due to an injury
at work or an occupational disease, if that decision became final before the
opening of the bankruptcy proceedings;

— severance pay due to retirement in the calendar year in which the
bankruptcy proceedings were opened, if the employee exercised the right to a
pension before the opening of the bankruptcy proceedings.’’

2) An established existence of a claim in the bankruptcy procedure that
has not been settled. — When it comes to this condition, it is necessary to point
out several irrationalities and problems that may arise when applying it. In
order for the request for the payment of guaranteed claims to be approved,
the employee provides evidence, among which the conclusion of the bank-
ruptcy judge on the determined and disputed claims is especially important,
because without it the employee’s request is not acted upon. Accordingly, the
basis on which the Solidarity Fund makes payments is a court act, whether it
is a conclusion rendered in bankruptcy proceedings or a final verdict rendered
in civil proceedings, which determines the merits of the disputed claim.*® This
solution clearly shows the intention of the legislator to prevent the payment of

% Labour Law — LL, Official Gazette of the RS, no. 24/05, 61/05, 54/09, 32/13,
75/14 and 13/17, Art. 125 and 126.

STLL, Art. 125 and 126.

3% “An employee of an employer against whom no bankruptcy proceedings have
been opened, or whose claim has not been recognized by a final decision of the compe-
tent court in bankruptcy proceedings, may not exercise the right to the payment of claims
before the Solidarity Fund regardless of whether his employer owes him.” Obradovi¢, J.
(2016). Prava zaposlenih pred Fondom solidarnosti. Zastita prava iz oblasti rada — zbornik
radova (ed. Ivosevi¢, Z.). Belgrade: Glosarijum, 179-180.
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claims for which it is not known with certainty whether they are founded or
not.** However, the question is what happens in a situation when the assets of
the bankruptcy debtor are insignificant. In that case, one of the conditions for
conducting bankruptcy proceedings was not fulfilled, namely the sufficiency of
the property to cover at least the costs that will be incurred by its management,
or it is a matter of value that is otherwise insignificant. Therefore, the question
of expediency enters the scene, because the cost-effectiveness of conducting
such a procedure is being questioned. This is a procedural presumption which,
when not fulfilled, is an obstacle to conducting bankruptcy proceedings. Of
course, this does not affect the legal duty of the court to act on the proposal
to open bankruptcy proceedings. Only when it determines the insufficiency of
property, the court will open and suspend the bankruptcy procedure without
delay by means of the same decision. This rule may be waived at the exclusive
request of the creditor who insists that the proceedings be continued to cover
his costs.*’ If the advance is not paid, it is considered, completely incorrectly,
that the creditor does not wish to take part in the bankruptcy procedure. Even
if one assumes that due to a lack of property the creditor (employee) is not
interested in settling within the bankruptcy, it does not mean that he is not
interested in settling at all. As employees are usually not financially able to
pay for the work of the court, the question arises as to what will happen with
their claims. It may sound like a paradox, but the answer is not unanimous.
The newsletter on the work of the Solidarity Fund contains, among other
things, the most frequently asked questions to the Fund. One of them refers
to the situation of undetermined bankruptcy claims, which entails the loss of
the right to settlement before the Fund. The Fund’s point of view is built on
the basis of linguistic interpretation of regulations, which inevitably raises the
question of whether it is justified to treat employees who are in the most dif-
ficult position the worst. In addition to this nonsense, the legislator ignores the
fact that the situation of insignificant assets does not refer only to assets that
cannot cover the costs of the procedure, but also to a situation when the assets
slightly exceed the costs. Then the work of the court can be paid from the
debtor’s property in the form of a fee.

Due to the financial failure of the employer, employees cannot fulfil
their demands in the bankruptcy procedure, and this fact prevents them from
realizing their demands before the guarantee institution, which was established
with the aim of providing guarantees of minimum subsistence. By doing so,
the Solidarity Fund contradicts itself, that is, its purpose. On the other hand,
the practice of commercial courts correctly takes a diametrically opposite

39 Todorovié, 1. (2008). Pravne posledice usvajanja plana reorganizacije. Belgrade:

Faculty of Law, University of Belgrade, 263.
4 BL, Art. 13.
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position.*! According to judges of domestic courts, employees do not lose the
right to settle their claims from the Fund, with the deadline for submitting
requests starting at the moment when the decision that determines with cer-
tainty that employees will not be able to realize and exercise their rights in
bankruptcy proceedings becomes final.*> Such meandering of state institutions
only harms the legal order, legal certainty and harmonious application of regu-
lations. This also undermines the trust in their work, which, truth be told, has
already been shaken.

It is obvious that the legislator overlooked economic entities with insig-
nificant assets in bankruptcy, the number of which in Serbia is not negligible,
which resulted in an unacceptable outcome. In contrast, comparative legisla-
tion explicitly emphasizes that the existence of an obstacle in the form of a
lack of assets will not affect the realization of employees’ rights before the
guarantee institution.*® Taking into account the fact that the payment of unde-
termined claims is considered illegal, it is necessary to create alternative ways
to determine their existence or to provide for the necessary relief. One of the
possibilities is determining the existence of employees’ claims by the Solidar-
ity Fund.* This does not affect the existing legal bankruptcy rules.

Another possibility would require a change in the Bankruptcy Law,
which would boil down to giving different legal treatment to a debtor who does
not have property, and to one whose assets just exceed the costs of bankruptcy
proceedings. In the first situation, the subject of distribution is missing, which
is why the creditors are not interested in conducting the bankruptcy procedure.
However, the employees are then not paid from the property sold during bank-
ruptcy, because it does not exist, but from the state budget. Accordingly, unlike
other creditors, they are interested in continuing the procedure and holding
an examination hearing in which the existence of their claim would be deter-
mined. There is an almost insurmountable obstacle in their way — the advance

41 Bulletin of Commercial Court Case Law 3/2008, 94.

4 German law then ordered the court to reject the proposal to initiate bankruptcy
proceedings. Such a solution is fully in line with Council Directive 80/987 / EEC, which
stipulates that insolvency of an employer is considered a situation when available assets are
considered insufficient to adopt a request to initiate bankruptcy proceedings, even though
the employer has largely ceased operations. Council Directive 80/987/EEC of 20 October
1980 on the approximation of the laws of the Member States relating to the protection of
employees in the event of the insolvency of their employer —Employee Protection Direc-
tive, Official Journal L 283, Art. 2. For more details, see: Nielsen, R. (2000). European
Labour Law. Copenhagen: DJOF Publishing, 340; Szyszczak, E. (2000). EC Labour Law.
Harlow: Pearson Education Limited, 122—-127; Blanpain, R. (2002). European Labour Law.
The Hague. London. New York: Kluwer Law International, 483—490.

4 Slijep&evi¢, D. (2010). Pravni polozaj zaposlenih u ste¢ajnom postupku. Pravni
informator 6/2010, 14.

4 Slijepcevié, D. (2010). Op. cit., 14.
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costs. Therefore, it is justified to reimburse the costs from the budget and thus
mitigate the procedural position of the employee, as a creditor.*® The second
situation does not present difficulties, because the costs of the procedure can
be covered from the bankruptcy estate, which is why there is no obstacle to
holding an examination hearing and concluding the bankruptcy procedure.

A major problem faced by the courts, and thus one the Fund would have,
is the determination of the right to severance pay. The basic question that raises
the dilemma is whether the employee can waive the right to severance pay.
Severance pay is paid to an employee in two cases: 1) upon retirement and
2) upon termination of employment due to organizational changes introduced
by the employer.*® Therefore, in the text of the law, one can find situations
that include the right to severance pay and the ways in which their amount is
calculated, while the very concept of severance pay is not defined at all. This
is not surprising given that the legislator has failed to define a myriad of fun-
damental labour law concepts such as employment and employment contracts.

Judges have managed to create some definitions that do not cover all
features of severance pay, which is why waiving the right remains an open
question. The Constitution of the Republic of Serbia states a set of rights
that are inalienable and guaranteed to every employee. These are: the right to
respect for the dignity of one’s person at work, safe and healthy working con-
ditions, necessary protection at work, limited working hours, daily and weekly
leave, paid annual leave, fair remuneration and the right to protection in case
of termination of employment. Waiving the mentioned rights is not possible,
so any statement of will directed in that direction could be considered null
and void.*’ Case law is hesitant primarily about the validity of severance pay,
which provides

“...financial support in the interim period between the termination of one and
the beginning of another employment relationship.”*®

4 For persons who have just lost their jobs, the maximum amount of 50,000 dinars
for micro legal entities, 200,000 dinars for small legal entities, 600,000 dinars for medium-
sized legal entities and 1,000,000 dinars for large legal entities seem to be an excessively
aggravating condition that can only be met by means of a collective action. See: BL, Art.
59(2). An additional argument is seen in the countries that do not recognize the advance or
it is symbolic. Radulovi¢, B. (2014). Stecaj u Srbiji — Cinjenice, zablude i nenameravane
posledice. Ekonomska politika Srbije u 2014: Mogucénost privrednog rasta u uslovima re-
formi i fisklane konsolidacije (ed. Soski¢, B., Arsi¢, M.). Belgrade: Faculty of Economics,
University of Belgrade, 140.

4 LL, Art. 124 and 158.

47 Constitution of the Republic of Serbia, Official Gazette of the RS, no. 98/2006,
Art. 60 (4).

* Verdict of the Supreme Court of Cassation Rev 21188/2015 from April 13, 2016.
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How far it has gone is shown by decisions of different content made by the
same court, which is why the Constitutional Court took the final position.*
In order to avoid dilemmas and provide greater legal certainty, it is neces-
sary to clearly define the character of severance pay and its legal nature. It
seems that both situations from which the right to severance pay arises cannot
be subsumed under the Constitutional norm, which is confirmed by the above
definition. When retiring, there is no “interim period” that is “covered” by
severance pay.

3) No decision was made regarding the confirmation of the reorganiza-
tion plan. — The earlier dilemma about the application of the labour law form
of protection to the reorganization procedure has been removed by legislative
intervention, which unfortunately cannot be assessed positively. Claims whose
payment is guaranteed, except for wages, are not privileged, and will not be
found in a class that is equivalent to the first payment line in bankruptcy.
Therefore, other unsecured creditors are in the same class together with the
employee, which is why there is a danger that employees would be outvoted
and thus unable to protect themselves. As the reorganization plan may provide
for full or partial debt relief, as a measure permitted by law, employees are
forced to accept an outcome that is unfavourable to them. In fact, they are
ordered to accept someone else’s will, which is in sharp conflict with their
interests. The reduction of their rights was not decided by them, but by other
creditors who are more numerous, which is why it is unjustified to consider
that the employees have waived their claims in whole or in part. Therefore, it
is proposed to delete Art. 5, Art. 124 of the Labour Law, which unjustifiably
denies the rights of employees whose employer is being reorganized.>

4) The request was submitted within the legally prescribed deadline on
the prescribed form. — It seems that the provisions of the Labour Law in the
part that concerns the bankruptcy of the employer have changed the most in
order to enable employees to exercise their rights before the Fund as easily
as possible. Having in mind the time needed to collect all the necessary docu-
mentation, the deadline was extended from 15 days to 45 days, and it runs
from the delivery of the final, legally binding decision.’! Regarding the legal
gap related to the case of insufficiency of the bankruptcy estate, which pre-
vents the implementation of bankruptcy, the deadline should be counted from
the publication of the decision on initiating and simultaneously concluding

4 Decision of the Constitutional Court Uz-4272/2010 from October 31, 2012.

30 Also: SlijepCevié, D. (2010). Pravni polozaj zaposlenih u steGajnom postupku.
Pravni informator 6/2010, 15-16; Todorovié, 1. (2008). Pravne posledice usvajanja plana
reorganizacije. Belgrade: Faculty of Law, University of Belgrade, 263; Radovi¢, V. (2018).
Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, University of Belgrade, 195.

STLL, Art. 139 (2).
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the bankruptcy procedure in the Official Gazette of the RS.* This uniform
position in jurisprudence is correct, bearing in mind that the bankruptcy trus-
tee is not appointed at that moment, thus this is the only way to inform the
widest circle of creditors about what happened to the debtor who was facing
financial problems.

OBSTACLES TO THE EFFECTIVE REALIZATION
OF EMPLOYEES’ RIGHTS

When exercising their rights, employees face several problems, which
can be easier or harder to solve. The first and basic problem is insufficient
awareness of the existence and operations of the Solidarity Fund. Employees
usually do not know that in the event of bankruptcy of the employer, they can
realize their claims in another procedure, and not only in the one conducted
by the commercial court. This claim was proven by means of a closed-ended
internet survey, with a simple choice of a yes / no answer. The research was
conducted among respondents of both sexes, different age groups, educational
and professional profiles, who were selected according to random sampling.
Participation in the survey was voluntary and anonymous, with no possibility
of identifying which respondent gave which answer. Only the time and the
way in which they answered the questions are visible. Of the 216 respond-
ents, 46.3 % were employed, while 53.7 % were unemployed. The aim of the
research was to show that people, regardless of whether they are employed or
not, do not know that there is a special fund that settles certain claims instead
of the bankruptcy debtor — the employer. According to the obtained results,
90.7 % of respondents did not know that there was a Solidarity Fund. The
survey clearly shows that the ways of informing the public that are stated in
the newsletter on the work of the Solidarity Fund have not been effective, and
that they need to be improved.>

As the administrative procedure before the Fund is not initiated ex offi-
cio, but exclusively at the request of the party, employees are deprived of the
payment of claims that legally belong to them due to insufficient information.
The Bankruptcy Law recognizes the obligation for cooperation between the
bankruptcy bodies and the Fund’s bodies, with the aim of realizing the rights

52 Slijepcevié, D. (2010). Pravni polozaj zaposlenih u ste¢ajnom postupku. Pravni
informator, 6/2010, 13; Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Fac-
ulty of Law, University of Belgrade, 195.

53 Information Booklet on the Work of the Solidarity Fund, Available at: https://www.
fs.gov.rs/ %d0 %6b8 %d0 %6bd %6d1 %84 %d0 Yebe %d1 %680 %d0 Y6bce %d0 %b0 %d1 %82 %d
0 %be %d1 %80- %d0 %be- %d1 %80 %d0 %b0 %d0 %b4 %d1 %83/ (25. 8. 2021), 52.
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of employees, but not the obligation to inform employees about their rights.
This cooperation is reduced to a one-way relationship, i.e., checking whether
employees have been paid claims within bankruptcy and in what amount, with
the aim to avoid double payments on the same basis.

The writers of the law do not mention the obligation of the bankruptcy
trustee to inform the employees about the possibility of settling them before
the guarantee institution.** Although the bankruptcy trustees mostly do that,
the failure to act in the stated manner does not indicate the responsibility of
the bankruptcy trustee for compensation for the damage that the employee
has objectively suffered. Given the far-reaching negative consequences that
may arise in such an environment, there should be a legal obligation to inform
employees of their rights in connection with bankruptcy proceedings. In
addition, it is necessary to specify that the information channel refers only
to certain creditors who have a legal interest in providing information crucial
for the settlement. There cannot be other additional conditions regarding the
obligation of informing the employees of their rights, in the sense of sending
a special request, since that would make no sense. Therefore, a legal decision
itself, in this case a conclusion on recognized and determined claims, is a suffi-
cient trigger for activating the obligation. The introduction of such a provision
does not violate the principle of efficiency of the bankruptcy procedure, nor
does it impose an excessive “burden” on the bankruptcy trustee. This is a fact
that is well known to the bankruptcy trustee on the one hand, and unknown to
employees on the other.

In conversations with employees of the Solidarity Fund, which took
place in the premises of that institution, it was concluded that the biggest prob-
lem the Fund faces, and indirectly the employees of the debtors as well, is a
lack of funds provided from the budget. According to the Fund’s employees,
although the Labour Law does not exclude the possibility of other financ-
ing (investment of the Fund’s funds in order to generate additional income,
donations, gifts, legacies, etc.)®, in practice this has never happened. Raising
funds from various sources leads to greater financial stability, while involving
employers in its financing establishes financial balance.>

% The latest amendments to the Bankruptcy Law relating to the issue of informing
creditors do no cover the described situation. See: BL. 10 (2). Conversely, there are legisla-
tions that prescribe an obligation by the bankruptcy trustee to submit a request for settling a
claim to the guarantee institution, and only if the trustee does not do so, the obligation falls
on the employees or the union that was founded with the employer — debtor that works on
their behalf.

3 LL Art. 137; Ivosevié, Z., Ivosevi¢, M. (2007). Komentar Zakona o radu. Bel-
grade: Official Gazette, 269.

% Kovacevié¢, LJ. (2005). Uskladivanje domacéeg prava sa Direktivama Evropske
Unije putem putem odredaba novog Zakona o radu. Radni odnosi — Zbornik radova (ed.
Bobar, K.). Belgrade: Glosarijum, 108.
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The sufficiency of the Fund’s resources is measured by the number of
open bankruptcy proceedings and the percentage of settlements for employees
in bankruptcy. Between 0.4 % and 0.5 % of the 130,000 companies leave the
market annually through bankruptcy proceedings. Prior to the enactment of the
amendments to the Bankruptcy Law from 2017, there were 4,546 bankruptcy
proceedings initiated in Serbia, of which 59 % were concluded or suspended.
For comparison, in Germany in the same year there were 20,093 companies in
bankruptcy out of a total of 3.5 million companies in the market or 0.6 % of
the total number of companies.

The amount allocated to the Solidarity Fund has not changed drastically
in previous years. From 2010 to 2015, it amounted to about 500 million, while
in 2018, 617 million dinars were allocated from the budget.’” The exception
in that regard is the following year, with a sharp drop in paid funds which
amounted to 266 million dinars, while in 2020 the previous level of payments
was established so that it reached 450 million dinars. The budget funds are suf-
ficient to respond to about 3,000 requests, which is twice as much compared
to the previous period, with the exception of 2019. For example, in 2012,
6,300 workers were waiting for the Fund’s decision, and there was money for
about 1,200 requests. The amount of approved funds was not accompanied
by the number of open bankruptcy proceedings, which reached their maxi-
mum during the privatization period. Bearing in mind that the privatization
of socially-owned companies is nearing completion, the structure of the pro-
cedure is increasingly moving towards the private sector. In 2016, out of a
total of 430 companies in bankruptcy, 96 were socially-owned companies,
while in 2018, 36 debtors out of a total of 453 were subjects of privatization.
This directly impacts the number of both adopted and paid applications. In the
seven years of work of the Solidarity Fund, about 30,000 workers have been
paid, which indicates the importance of the existence and, above all, the good
functioning of this institution.

Employees of the Fund emphasize that the procedure before the Fund
has also been made significantly faster thanks to automation, and not only
due to external factors (a decline in the number of open bankruptcy proceed-
ings). The service is capable of processing tens of thousands of requests. As
an example, we can mention 3,238 accepted requests of employees from one
company in bankruptcy, which the Fund processed in December 2012. There-
fore, it can be noticed that the problem is not in the work of the professional
service of the Fund, but in the incomplete and / or inadequate documenta-
tion of the applicants. As an indicator for that claim, there is information that
by 2009, i.e., three years after the establishment of the Fund, about 35,000

57 Information Booklet on the Work of the Solidarity Fund, 31.
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requests of employees were processed, which is more than 10,000 requests
per year, with 20,000 submitted requests being accepted, while others were
rejected. Regarding the nature of the claims themselves, it can be pointed out
that the claims related to the payment of salaries (94 %) and severance pay
(5 %) prevail, while claims based on other rights are ignored (less than 1 %).
The reason for that can be found in the difficult conditions for the fulfillment
of those claims. So far, only one claim for compensation for occupational dis-
ease or injury has been accepted.

The Information Booklet shows that the Solidarity Fund spent twice less
money than was planned in previous years, which indicates a disproportion
between the approved funds and the on-going procedures. In addition, accord-
ing to the employees working in the Fund, and in accordance with the budget
regulations, the Fund cannot spend more than the amount approved for that
year, which results in the return of funds that it managed to recover by legal
subrogation to the position of the creditor in bankruptcy.’® The Information
Booklet, i.e., the work report, shows that three years ago, the amount of rev-
enues and refunds for a total of 52 companies in bankruptcy amounted to 282
million, which is half of the funds received from the budget. The Fund cannot
utilize these funds, they are “frozen” for use, although they are in the Fund’s
account until they get transferred to the budget account. Such a solution is
bad, because these funds can be used to meet existing requests of employ-
ees that are delayed for acceptance due to insufficiently paid budget funds.
By implementing this proposal, the procedure before the Fund would be sig-
nificantly accelerated and the amount of available funds would increase. In
addition, the reimbursed funds should remain in the hands of the Fund and
not be returned to the state. The same would apply to the situation when at the
end of a business year the calculation shows a surplus of revenue in relation to
expenditures, but in this case, the money would be used for future requests.”
The initiative of the Fund’s employees to properly and fully understand the
need to keep unused funds in the Fund did not give results. In contrast, the
issue of reimbursed funds was not considered at all, the author concludes
during the interview.

Regarding the percentage of settled employees in bankruptcy, it is not
possible to give accurate data, because they are not observed separately, but as
members of the third payment line, which includes other bankruptcy creditors

8 Law of Contracts and Torts, Official Gazette of the SFRY, no. 29/78, 39/85, 57/89,
Official Gazette of the FRY, no. 31/93, Official Gazette of Serbia and Montenegro, no.
1/2001, Art. 300.

% Visekruna, A. (2013). Pravni polozaj zaposlenih u stecajnom postupku. Belgrade:
Faculty of Law, University of Belgrade, 113; Radovi¢, V. (2018). Stecajno pravo — Knjiga
prva. Belgrade: Faculty of Law, University of Belgrade, 194.
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as well. The fact that informing the public about the results of bankruptcy pro-
ceedings is problematic due to the poor organization of the statistical database
should be added to this.

Guarantee institutions can function as insurance companies, with the
obligation for all employers or members of a particular industry to pay con-
tributions, or as state institutions (funds) whose funds are provided by public
authorities.®® The possibility to combine sources of financing is not used,
so it is concluded that Serbia has opted for the concept of state financing.®!
Although the basic intention is good, the state rewards unsuccessful economic
entities by shifting part of the risk of business failure to itself.®

International regulations on guarantee institutions provide for the obli-
gation of employers to finance the work of guarantee institutions, unless they
are fully financed from public revenues.®* However, in accordance with the set
standards, this approach is criticized. It is proposed that part of the financing
costs be borne by employers who would thus take part in the protection of
their employees.® It would be best to determine the degree of participation,
the fulfilment of which must not affect the responsibility of the guarantee insti-
tution. This is in line with the international principles of work of institutions
that subsidiarily bear the responsibility regardless of whether employers have
fulfilled their obligations towards them.%

% Employee Protection Directive, Art. 4.

¢ Radovi¢, V. (2018). Stecajno pravo — Knjiga prva. Belgrade: Faculty of Law, Uni-
versity of Belgrade, 193.

2 In the period from 2005 to 2012, nearly three billion dinars were paid from the
budget to the Solidarity Fund. If employers felt the full weight of their bad business, the
state’s share in the Fund’s total funding would be significantly lower. Obradovi¢, J. (2013).
Stanje i problemi zastite prava zaposelnih pred Fondom solidarnosti. Zastita prava iz
oblasti rada — Zbornik radova (ed. Ivosevi¢, Z.) Belgrade: Glosarijum, 197.

% Employee Protection Directive, Art. 4.

% Kovacevi¢, LJ. (2005). Uskladivanje domaceg prava sa Direktivama Evropske
Unije putem putem odredaba novog Zakona o radu. Radni odnosi — Zbornik radova (ed.
Bobar K.). Belgarde: Glosarijum, 108.

5 The law of Montenegro precisely prescribes that the tax of the employer is 0.20 %
that the unemployment insurance beneficiary calculates on the basis that relates to that tax.
The only issue is the lack of sanctions in case of a violation of this obligation. Montenegrin
Labour Fund Law, Official Gazette of Montenegro, no. 88/09. It can be noticed that the is-
sue of settling employees before the guarantee institution of this country is regulated by a
special law and that the name of that institution emphasizes its role for claims arising from
work for oneself or others, while in Serbia the humanistic motive of its establishment is
emphasized, together with collegiality and social sensitivity.
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THE EXPANDED (NON-BANKRUPTCY) ROLE
OF THE SOLIDARITY FUND

Due to the numerous abuses by employers, which are getting more and
more serious, the idea of using the money from a special fund in all situations
of non-settlement of employees’ claims is developing.®® Employees should be
equally protected in bankruptcy and outside of it. In contrast, countries with a
high level of non-bankruptcy protection for employees, as a rule, do not offer
the same level of protection in bankruptcy proceedings and vice versa. Linking
employees’ rights to the state of the company they work for leads to greater
incentives for forum shopping.®” In addition, employers, seeing that bankruptcy
is approaching, can sell off property and spend the money obtained from the
sale in their own interest, ignoring the interests of creditors. The opposite sce-
nario in which, bit by bit, the property is alienated without anyone submitting
a request for opening bankruptcy proceedings is not ruled out. Accepting the
presented approach would provide more comprehensive protection for employ-
ees. However, according to the current state of affairs, the radical changes in the
way the Fund works seem more like a utopia than a reality. Still, this does not
mean that we should not strive for major reform and provide a solid protection
platform. The proposed changes can have a great impact on the current business
practice of employers through the creation of incentives for fair treatment. It is a
known fact that employers deny the existence of debts to employees. In order to
get what belongs to them, employees initiate the procedure of determining their
claims. If, despite all the difficulties, they still manage to prove the existence of
claims, they get a verdict that they cannot execute, because the employer shut
down the company and established a new one under another business name or
moved all the funds out of the reach of the creditors so that the company has
no capital at all to fulfil its obligations.®® In this way, solvent companies avoid
paying claims. It is clear from the above that the essence of protection does
not lie in obtaining a verdict ordering the fulfilment of an obligation, but in its
successful implementation.®® This completes the circle of protection, because it

¢ Enforced collection within and outside bankruptcy should form one complete
whole. Westbrook, L. J., Booth, C., Paulus, G. C., Rajak, H. (2010). A4 Global View of Busi-
ness Insolvency Systems. Leiden. Boston: Martinus Publishers, 7.

7 Kimhi, O., Doebert, A. (2015). Bankruptcy Law as a Balancing System: Lessons
from a comparative analyisis of the intersection between Labour and Bankruptcy Law.
American Bankruptcy Institute Law Review, 2 (23), 514.

% Hallet, N. (2019).The Problem of Wage Theft. Yale Law & Policy Review, 93 (2),
110; Westbrook, L. J., Booth, C., Paulus, G. C., Rajak, H. (2010). Op. cit., 9.

% The same problem exists in the undisputed debt embodied in the calculation of
wages and salary compensation, which have the status of a writ of execution. See: LL,
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harmonizes the legal and factual situation, which reflects the function of law.
This idea is being developed by some American authors who are trying to stop
a phenomenon that is widespread in society.”” In some countries, such actions
entail criminal liability, and are metaphorically referred to in literature as “wage
theft”. The term “wage theft” has become widely accepted, although it has
caused serious controversy, as opinions on this issue are not uniform, so there
are those who believe that the name itself is derogatory and unjustly accuses
business owners in advance. This type of special theft exceeds the percentage
of committed other criminal acts of the same group, i.c., against property. In
the ten most famous American states, over 2.4 million employees a year remain
deprived of salaries in the total amount of 8 trillion US dollars.” This indeed is
a staggering number. As this phenomenon is present in Serbia as well, the given
proposal could be seriously considered as a way to prevent cheating employ-
ees, but obstacles can be found along the way, because achieving the full effect
presupposes the existence of predispositions related to a stable social security
system.”” The expansion of the domain of application to the non-bankruptcy
procedure entails a change in the current way of financing the Fund. In addi-
tion, some payment limits should be set, such as limiting the amount available.
Also, the use of the Fund’s resources in non-bankruptcy cases must be justified
and exceptional, activated only when the claims of employees cannot be real-
ized in any other way.

Namely, the problem arises when employees, for fear of offending the
employer and losing their jobs, accept an unfavourable proposal in the hope
that the situation will change and the backwages will be paid.” That this is
the case is confirmed to us by an employer who agreed to the interview under
the guarantee of anonymity. Before the interview, he was informed about the
reasons and goals of the research, and that his answers will be used exclusively
for scientific purposes. The employer did not pay wages to his employees for
more than six months, justifying it by the “difficult economic situation due to

121(6). The goal of this provision is to make the right to earnings easier and faster. How-
ever, due to numerous abuses, its efficiency is seriously questioned.

" Kimhi, O. (2015). Getting more than Justice on Paper: Bankruptcy Priorities and
the Crisis of Unpaid Wages. Hofstra Law Review, 44 (1), 113.

I Hallet, N. (2019), The problem of wage theft, Yale Law & Policy Review, 93 (2),
101.

2 On the evasion of social security deductibles, see: Golubovi¢, V. (2010). Evazija
doprinosa i mere za njeno sprecavanje. Pravo i privreda, 1-3/2010, 57-70.

3 According to a US survey conducted in 2009, employee activism was absent in a
large number of cases. The most common reasons for this are: fear of automatically getting
fired (51 %), transfer to a lower position (20 %), disruption of the optimal structure of time
needed to perform entrusted tasks (12 %), fear that nothing would be achieved (36 %) ).
Hallet, N. (2019). Op. cit., 107.
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poor sales of products.” After a year, the owner of the company explained to
the employees that he had to close the company due to the “difficult situation”,
but that he would open a new one in which they would continue to work, with
the promise that all owed salaries would be paid. Conscious exploitation of the
dependent position of employees is also reflected in the knowledge that a “false
promise” was given, which, according to the employer, was “the only way to
get out”. The employees worked for several months in the new company, but
still without any income. They could not sue the old employer because it ceased
to exist, and the new one used them in the same manner as the previous one.

In addition, it is important to note that the employer is not only a com-
pany, but also a natural person who performs activities for profit and who,
as such, is entered in the register of entrepreneurs kept by the Serbian Busi-
ness Registers Agency. Because according to the solution currently in force,
entrepreneurs do not have passive bankruptcy ability, so persons who have
established employment with them cannot use any of the described forms of
protection, because it is necessary to open bankruptcy proceedings for their use.
In this way, employees who work for an employer who is a legal entity are in
a far better position than employees who perform the same job under the same
conditions with an employer who is a natural person. Having that in mind, the
proposal of the expanded function of the Solidarity Fund would eliminate the
factual inequality of employees and mitigate the negative consequences of lag-
ging behind the modern trends that apply in bankruptcy.”

CONCLUSION

As is well known, bankruptcy does not happen suddenly and completely
unexpectedly. There is a certain progression and gradual onset of financial
problems that lead to bankruptcy. In a period of crisis, the employees will be
the first to be hit, because, as a rule, they will be deprived of the basic right
from the employment relationship — the right to a salary. Hence, a clear prem-
ise is derived that rights are realized, but also violated, unfortunately. In the
latter case, they cannot be realized without protection, which is why it is said
that the exercise of rights and their protection are inextricably linked concepts.

" How far behind we are is best seen in the new European Union Directive, which
will change the existing rules of the Member States regarding the bankruptcy of the prop-
erty of a natural person, while we will be in the phase of their adoption. A previous unsuc-
cessful attempt to regulate the bankruptcy of entrepreneurs led the legislator to abandon
that legal institute during later changes in bankruptcy regulations. The need to comply with
the Directive has made it necessary to introduce the bankruptcy of entrepreneurs into Ser-
bian bankruptcy law.
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Remuneration is a basic feature of an employment relationship, the absence
of which can seriously jeopardize the stability of an economy in a country.
For that reason, every state strives to create legal-institutional mechanisms
by which it will protect endangered categories and thus create social peace
and prosperity. Therefore, in this paper, the special treatment of employ-
ees as creditors is not questioned, but the ways in which it is best achieved
are considered.

The protection of employees must be done in a way that achieves the
goals of quick and easy settlement. In accordance with that, it is necessary
to build the foundations on which a solid system of protection of employ-
ees’ claims in the event of bankruptcy of the employer will rest, but also in
other situations where the settlement of employees is seriously endangered.
In order to achieve that, it is necessary to envisage additional rules and clarify
the existing ones in more detail. It is proposed to clearly list the conditions for
realizing the rights of employees before the Solidarity Fund and especially to
regulate insignificant assets as a bankruptcy obstacle in accordance with com-
parative law solutions. In addition, it is necessary to encourage other ways of
financing the Fund, which will thus enable the acceptance of the requests of
employees in a shorter period of time. Illegal practices by employers gives rise
to the need for new forms of protection for employees, and the Solidarity Fund
could be considered as an effective means of realizing employees’ claims in all
cases of non-payment (with special conditions and restrictions), and not just
when bankruptcy is opened against their employer.
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UVODNE NAPOMENE

Razvoj informacionih tehnologija doveo je do znacajnih promena u
pogledu nacina na koji Zivimo 1 radimo. Savremeni produkcioni odnosi u bitnoj
meri zasnovni su na upotrebi razli¢itih digitalnih reSenja. Iako takva resenja
prevashodno olakSavaju i ubrzavaju proces rada, njihova upotreba ne dolazi bez
odredenih (pravnih) rizika. Deo tih rizika odnosi se na ostvarivanje i zastitu
prava zaposlenih po osnovu rada. Stavise, u teoriji radnog prava istice se kako se
sa digitalizacijom u produkcionim odnosima menja ekonomski i organizacioni
ambijent funkcionisanja radnog odnosa, a novonastale drustveno-ekonomske
okolnosti imaju za posledicu izmedu ostalog i1 destabilizaciju koncepta radnog
odnosa.! Nijedan od instituta radnog odnosa nije ostao imun na probleme koje
sa sobom nosi primena informacionih tehnologija u procesu rada, te izuzetak
nije ni institut prestanka radnog odnosa. Pitanje prestanka radnog odnosa jedno
je od najznacajnijih u sferi radnog prava. Uostalom, identitet radnog prava kao
grane prava ogleda se u pravnom rezimu prestanka radnog odnosa, jer jedan
od integralnih elemenata prava na rad jeste stabilnost zaposlenja, uz uvazava-
nje poslovnih interesa poslodavca.? S tim u vezi najpre ¢emo sagledati klju¢ne
aspekte prestanka radnog odnosa u pravnom sistemu Republike Srbije, a potom
¢emo se blize upoznati sa upotrebom razli¢itih softverskih reSenja pomocu
kojih poslodavac prati rezultate rada zaposlenih. Nakon toga, ukaza¢emo na
pravne probleme koje uzrokuje upotreba takvih softvera u nasem pravu, a u
vezi sa otkazom ugovora o radu od strane poslodavca.

O PRESTANKU RADNOG ODNOSA

Radni odnos moze prestati samo ako nastupe ¢injenice za koje pravni
sistem vezuje mogu¢énost ili neminovnost okonéanja radnog odnosa.’* U Repu-
blici Srbiji pravni rezim prestanka radnog odnosa ureden je Zakonom o radu (u
daljem teksu: Zakon).* To znaci da su svi razlozi, odnosno slu¢ajevi u kojima
moze prestati radni odnos, predvideni Zakonom.® Jedan krug tih razloga za

! Jagarevic¢, S. (2013). Radni odnos — tendencije u praksi i regulativi. Zbornik radova
Pravnog fakulteta u Novom Sadu, XLVII (3), 243.

2 Lubarda, B. (2012). Radno pravo: Rasprava o dostojanstvu na radu i socijalnom
dijalogu. Beograd: Pravni fakultet Univerziteta u Beogradu, 718.

3 Sunderi¢, B., Kovagevié, LI. (2017). Radno pravo: Prirucnik za polaganje pravo-
sudnog ispita. Beograd: Sluzbeni glasnik, 355.

4 Zakon o radu, Sluzbeni glasnik RS, br. 24/2005, 61/2005, 54/2009, 32/2013,
75/2014, 13/2017. — odluka US, 113/2017. i 95/2018. — autenti¢no tumacenje.

5 Cl. 175. Zakona.
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koje nas$ pravni sistem vezuje mogucnost prestanka radnog odnosa jeste i volja
njegovih subjekata. Kako je radni odnos pre svega dobrovoljni odnos, logi¢no
je da trajanje tog odnosa zavisi pre svega od volje subjekata tog odnosa.® Tako
stanka radnog odnosa, jer je na isti takav na¢in radni odnos i nastao.” Pored
saglasnosti volja subjekata radnog odnosa i jednostrana izjava volje njegovih
subjekata moze dovesti do prestanka radnog odnosa. Ovde je naravno rec¢ o
otkazu ugovora o radu. Volju u pravcu prestanka radnog odnosa mogu izra-
ziti 1 zaposleni i poslodavac. Ipak, skre¢cemo paznju da jednostrano izrazena
volja nije apsolutna, tj. da samom njenom izjavom u pravcu prestanka radnog
odnosa ona sama po sebi nece i dovesti do njegovog prestanka. Da bi izjava
volje jedne strane zaista dovela do prestanka radnog odnosa neophodno je da s
tim u vezi budu ispunjeni uslovi predvideni Zakonom. Na ovom polju prisutna
je svojevrsna asimetrija ovla§¢enja subjekta radnog odnosa.® Uslovi pravnog
dejstva otkaza ugovora o radu od strane zaposlenog postavljeni su vrlo skrom-
no.’ Sa druge strane, u Zakonu su prisutna detaljna pravila kako materijalnog,
tako i procesnog karaktera,'® ¢ije poStovanje je neophodan uslov zakonitog
otkaza ugovora o radu od strane poslodavca. Uostalom, ovaj vid otkaza ugo-
vora o radu predstavlja jedno od najsloZenijih pitanja radnog prava. O tome
slikovito svedoci nekoliko ¢injenica. Najpre, medunarodni standardi u vezi sa
prestankom radnog odnosa usvojeni tek 1982. godine u vidu Konvencije MOR
br. 158 o prestanku radnog odnosa na inicijativu poslodavca (u daljem tekstu:
Konvencija MOR br. 158)."" Ne samo da je pomenuta konvencija usvojena

¢ Jovanovi¢, P. (2012). Radno pravo. Novi Sad: Pravni fakultet Univerziteta u No-
vom Sadu, 314.

7 Sporazumni prestanak radnog odnosa regulisan je ¢l. 177. Zakona.

8 Kovacevi¢, LI. (2016). Valjani razlozi za otkaz ugovora o radu. Beograd: Pravni
fakultet Univeziteta u Beogradu, 133.

° Shodno ¢l. 178. Zakona, da bi otkaz zaposlenog bio punovaZan potrebno je da on
svoju izjavu o otkazu ugovora o radu dostavi poslodavcu u pisanom obliku i da ispostuje
otkazni rok, koji podrazumeva da nakon dostavljanja otkaza nastavi da obavlja poslove
predvidene ugovorom o radu jo$ najmanje 15, a najvise 30 dana od dana dostavljanja ot-
kaza, u zavisnosti od toga kako je odredena duzina trajanja otkaznog roka opstim aktom ili
ugovorom o radu.

10 Otkaz ugovora o radu od strane poslodavca regulisan je ¢lanovima od 179. do
191. Zakona. Kada se govori o materijalnim pravilima tu se u prvom redu misli na pravila
o opravdanosti konkretnog otkaznog razloga, odnosno osnova za otkaz ugovora o radu, dok
kada govorimo o procesnim pravilima, re¢ je o radnjama koje poslodavac mora da predu-
zme u cilju zakonitog utvrdivanja postojanja otkaznog razloga.

' Nasa drzava ratifikovala je ovu konvenciju: Zakon o ratifikaciji Konvencije Me-
dunarodne organizacije rada br. 158 o prestanku radnog odnosa na inicijativu poslodavca,
Sluzbeni list SFRJ — Medunarodni ugovori, br. 4/1984.
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relativno kasno,'? ve¢ do danasnjeg dana ne uZziva veliki broj ratifikacija.'

Uzrok pomenute asimetrije lezi u nejednakom polozaju subjekata radnog
odnosa, te predstavlja svojevrsno ogranicenje (nad)moéi poslodavca u radnom
odnosu. Pre svega re¢ je o ekonomskoj nejednakosti, jer poslodavac u radni
odnos unosi kapital (u vidu sredstava za rad) koji na trziStu rada i kapitala
predstavlja deficitarni faktor proizvodnje, pri ¢emu radni odnos za poslodavca
predstavlja samo jedan od nacina za oplodnju tog kapitala. Sa druge strane,
radni odnos za zaposlenog jeste glavni izvor za obezbedivanje sredstava za
egzistenciju."* Ova ekonomska nejednakost subjekata radnog odnosa ima i
svoju pravnu manifestaciju u vidu jednog od bitnih elemenata radnog odnosa
— subordinacije. U biti ovog elementa radnog odnosa jeste vrSenje rada zapo-
slenog pod vlascéu poslodavca, dok se njegova sadrzina ispoljava kroz razlicita
pravom priznata ovlaséenja poslodavca koja se odreduju kao njegova norma-
tivna, upravljacka i disciplinska vlast.'

O SOFTVERIMA ZA PRACENJE REZULTATA
RADA ZAPOSLENIH

Upravljacka vlast poslodavca podrazumeva skup ovlaséenja za izdava-
nje naloga 1 uputstava za rad zaposlenima. Bitan segment upravljacke vlasti
poslodavca ¢ine i njegova nadzorna ovlas¢enja. Ona omogucavaju poslodavcu
da obezbedi kontrolu nad procesom rada. Ali, ono za $ta je poslodavac naro-
¢ito zainteresovan jeste ishod tog procesa, odnosno, rezultati rada. Jer §to su
bolji rezultati rada, to znaci da je bolja produktivnost zaposlenih, a samim tim
i da je veci profit poslodavca.

12 Prvi dokument u vezi sa prestankom radnog odnosa usvojen pod okriljem MOR
bila je Preporuka br. 119 o otkazu radnog odnosa iz 1963. godine. Tek skoro dvadeset godina
kasnije, regulisanje medunarodnih standarda na polju prestanka radnog odnosa zaokruzeno je
usvajanjem navedene Konvencije br. 158 i istoimene Preporuke br. 166 kao rezultat uvaza-
vanja savremenih okolnosti na polju zaostrene globalne konkurencije i ekonomskih aspekata
koji su negativno uticali na nestabilnost zaposlenja. Prema Employment protection legislati-
on: Summary indicators in the area of terminating regular contracts-individual dismissals
(2015). ILO, 1. O nastanku ovih dokumenata MOR v.: Kovacevi¢, LI. (2016). Valjani razlozi
za otkaz ugovora o radu. Beograd: Pravni fakultet Univeziteta u Beogradu, 203-215.

13 Do dana 28. septembra 2021. godine ukupno 36 drzava ¢lanica MOR je ratifiko-
valo Konvenciju br. 158.

14 Jovanovi¢, P. (2013). Interesni sukobi i socijalna stabilnost u sferi radnih odnosa.
Radno i socijalno pravo, (1), 38.

15 Upravo se podredivanje zaposlenog normativnim, upravljackim i disciplinskim
ovlaséenjima poslodavca smatra sustinskim obelezjem pravne subordinacije, prema: Kova-
cevi¢, LI. (2013). Pravna subordinacija u radnom odnosu i njene granice. Beograd: Pravni
fakultet Univerziteta u Beogradu, 92 i 135.
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U svrhu praéenja produktivnosti, odnosno rezultata rada zaposlenih,
danas postoje brojna softverska reSenja, koja koriste razli¢ite kriterijume za
racunanje produktivnosti. Neka od tih reSenja polaze od tradicionalnog shvata-
nja da je vreme novac, te tako vreme vrsenja rada predstavlja glavni kriterijum
za raCunanje produktivnosti (time tracking software).'® Ovi softveri funkci-
oni$u po principu da beleze koliko je vremena zaposleni proveo na svakom
pojedina¢nom radnom zadatku.'” Na osnovu toga, softver poslodavcu nudi
veliki broj moguénosti u smislu razli¢itih kratkoro¢nih i/ili dugoro¢nih ana-
liza odnosa vremena provedenog na radu i rezultata rada. Drugi tip softverskih
reSenja za pracenje produktivnosti rada zasnovan je na prikupljanju podataka
o tome koliko puta i u koje vreme zaposleni pristupaju informatickim alatima
(programima) pomoc¢u kojih izvrSavaju svoje radne zadatke.'® S obzirom da
se na ovaj nacéin prikuplja veci broj razli¢itih podataka,' samim tim je veéi
i broj njihovih ukrstanja, te je spektar moguénosti za analizu produktivnosti
zaposlenih jo§ $iri nego §to je to slucaj kod softvera koji vode brigu (samo) o
vremenu rada.”

ZAKONITOST I LEGITIMITET UPOTREBE SOFTVERA
ZA PRACENJE REZULTATA RADA ZAPOSLENIH

Teznja za implementacijom savremenih softverskih reSenja koja omo-
gucavaju detaljan nadzor nad radom zaposlenih zasnovana je na legitimnom
interesu poslodavca koji se ti¢e poveéanja produktivnosti. Kako smo istakli, sa
ve¢om produktivno$éu veéi je i profit poslodavca, §to je ujedno i glavni razlog
zbog kojeg on stupa u radni odnos sa zaposlenim. Medutim, ovde je legitiman
interes poslodavca ograni¢en podjednako legitimnim interesom zaposlenog

1 Primeri takvih softvera su: Proothub (www.proofhub.com), DeskTime (www.
desktime.com), Toggl (www.toggl.com).

17 Na primer koliko minuta (kao i ta¢no vreme) u toku radnog dana je zaposleni
koristio program za elektronsku postu, koliko minuta je koristio program za obradivanje
fotografija, zvuka, pisanje teksta itd.

8 Primeri takvih softvera su: Teramind (www.teramind.co), ili Transparentbusiness
(www.transparentbusiness.com).

1 Prikupljaju se podaci kao $to su: koliko puta i u koje vreme je zaposleni pristupio
odredenoj aplikaciji ili dokumentu; podaci o kretanju odredenog dokumenta kroz informa-
cioni sistem poslodavca, kao i upotreba dokumenta kroz prenosive uredaje (USB); podaci
o Stampanju ili pokusaju Stampanja konkretnih dokumenata; na¢in upotrebe programa elek-
tronske poste; broj otkucaja na tastaturi ili miSu u postavljenoj jedinici vremena itd.

2 Na osnovu svih ovih podataka softver pravi razli¢ite kalkulacije o produktivnosti
zaposlenih, uocava obrasce ponasanja kod pojedinacnih ili grupe zaposlenih i daje predloge
kako kod kojeg zaposlenog povecati produktivnost.
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za poStovanjem njegovih ljudskih prava na radnom mestu.?! Upravo s tim u
vezi vidimo poseban znacaj uloge radnog prava. Ta uloga ogleda se u tome da
izmedu dva legitimna interesa prisutna u radnom odnosu, a koji su medusobno
suprotstavljeni, svojim pravilima uspostave funkcionalnu ravnotezu tog odno-
sa.”2 U konkretnom sluéaju re¢ je o postojanju pravila kojima se ograni¢avaju
nadzorna ovlaséenja poslodavca. Pomocu tih pravila potrebno je obezbediti pri-
menu principa transparentnosti,” kao i principa proporcionalnosti,> prilikom
upotrebe razlicitih softverskih resenja u svrhu nadzora nad radom zaposlenog.
Sve to u cilju zastite fundamentalnih ljudskih prava na radnom mestu, u prvom
redu prava na privatnost. Uporednopravno posmatrano, na nacionalnom nivou
izostaju kogentna pravila kojima se precizno ureduje pitanje nadzora nad
radom zaposlenih,? a izuzetak nije prisutan ni u nasoj zemlji.?®

U odsustvu kogentnih propisa na predmetno pitanje, skrenuli bismo
paznju na znacaj prakse Evropskog suda za ljudska prava (u daljem tekstu:
Sud). Ovaj Sud je nekoliko puta odluc¢ivao u vezi sa ogranicavanjem nadzor-
nih ovlas¢enja poslodavca i to u kontekstu povrede ¢l. 8. Evropske konvencije
za zaStitu ljudskih prava i osnovnih sloboda (u daljem tekstu Evropska kon-
vencija).’ Cl. 8. Evropske konvencije zagarantovano je postovanje privatnog
1 porodi¢nog zivota pojedinca. Sud je najpre u jednom od predmeta vodenih
u vezi sa povredom ¢l. 8. konvencije istakao kako se ovaj ¢lan odnosi i na

2 Kovacevié¢, LJ. (2013). Radnopravna zastita gradanskih sloboda i prava zaposle-
nih na mestu rada — prodor demokratskih vrednosti u svet rada ili kompenzacija za ve¢u
nesigurnost zaposlenja?. Teme, XXXVII (4), 1595-1596.

2 Jovanovié¢, P. (1993). Sukobi interesa radnika i poslodavaca kao uzrok prava.
Zbornik Matice srpske za drustvene nauke, (95), 307-313.

2 Princip transparentnosti nalaze da zaposleni budu upoznati sa postojanjem nad-
zora nad njihovim radom, kao i nac¢inu upotrebe i trajanja nadzora. U tom smislu sli¢no 1
kod Kovacevi¢, LJ. (2010). Radni odnos i pravo na poStovanje privatnog zivota. Zbornik
radova sa savetovanja ,, Ostvarivanje i zastita socijalnih prava*, Zlatibor, 175.

24 Princip proporcionalnosti nalaZe da ograni¢enja nadzornih ovlas¢enja budu sra-
zmerna cilju koji se njima zeli posti¢i. V.: Davidov, G. (2012), The principle of proportio-
nality in labor law and its impact on precarious workers. Comparative Labor Law & Policy
Journal, 34 (1), 63-64.

% Ipak, pozitivni primeri prisutni su u Austriji, Ujedinjenom Kraljevstvu, Luksem-
burgu, Finskoj, Slovackoj i Portugalu.

2 Ipak, skreCemo paznju na Pravilnik o pravilima ponaSanja poslodavaca i zapo-
slenih u vezi sa prevencijom i zaStitom od zlostavljanja na radu (Sluzbeni glasnik RS,
br. 62/2010), gde su u ¢l. 12. t. 4. kao ponasanja od kojih se treba uzdrzavati predvideni:
neopravdano prekomerno nadziranje rada (alineja 8) i neopravdana, neosnovana ili preko-
merna upotreba kamera i drugih tehnickih sredstava kojima se omogucava kontrola zapo-
slenih (alineja 12).

7 Nasa drzava ratifikovala je ovu konvenciju Zakonom o ratifikaciji Evropske kon-
vencije za zastitu ljudskih prava i osnovnih sloboda, Sluzbeni list Srbije i Crne Gore — me-
dunarodni ugovori, br. 9/2003.
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zaStitu privatnosti na radnom mestu.?® U svojoj praksi u pogledu primene ¢l.
8. Evropske konvencije, a u vezi sa zastitom prava na privatnost zaposlenih u
odnosu na nadzorna ovlas¢enja poslodavca, Sud je razvio koncept ,,razumno
oc¢ekivane privatnosti”.?? Re¢ je o stepenu privatnosti na koji zaposleni moze
da racuna prema uobicajenim okolnostima na radnom mestu, pri ¢emu je
dopustenost nadzora zasnovana na duznosti poslodavca da prethodno upozna
zaposlenog sa ¢injenicom da ¢e se njegov rad nadzirati.*’

Za naSu temu od krucijalnog znacaja jeste predmet Barbulesku protiv
Rumunije’' Ovo iz razloga §to je Evropski sud u odluci u ovom predmetu
sustinski ustanovio smernice za implementaciju sistema nadzora nad radom
zaposlenih. Te smernice odnose se na skup mera koje treba preduzeti kako bi
se obezbedili uslovi za uzivanje prava na privatnost na radnom mestu. Te mere
podrazumevaju: a) da zaposleni treba da budu obavesteni o mogucnosti da se
njihov rad nadzire kao i o prirodi samog nadzora, pre nego §to se u proces
rada implementiraju bio kakve mere nadzora; b) da zaposleni budu obavesteni
o obimu nadzora (npr. da li se nadziru samo vreme slanja/prijema poruka, ili
se nadzire i njihov sadrzaj); c¢) da se prethodno utvrdi postoje li opravdani
razlozi koji poslodavcu dopustaju uvodenje mera nadzora u proces rada; d) da
se prethodno izvrsi procena da li se cilj nadzora moze ostvariti preduzimanjem
mera kojima se manje zadire u privatnost zaposlenih; e) prethodno odredivanje
svrhe za koju se mogu koristiti podaci do kojih se dode putem nadzornih mera;
f) da se zaposlenima stave na raspolaganje odgovarajue mere zastite koje
treba da obezbede da poslodavac ne moze biti upoznat sa sadrzajem komuni-
kacije koju zaposleni obavlja na radnom mestu, osim ukoliko o toj moguénosti
nije prethodno obavesten.*?

8 Niemietz v. Germany (App. no. 13710/88), 16. 12. 1992, para. 29.

» Tako je ovaj koncept inicijalno razvijen u praksi ameri¢kih sudova, u Evropi on
ima bitno drukéije znacenje. O nastanku koncepta razumno ocekivane privatnosti u sudskoj
praksi SAD v.: Danilovi¢, J. (2017). Pravo na privatnost zaposlenih. Anali Pravnog fakul-
teta u Beogradu, 65(2), 172—173. O razlici u pogledu na ovaj koncept u SAD i u Evropi v.:
Dragicevi¢, M. (2018). Savremene tehnologije i pravo zaposlenog na postovanje privatnog
zivota. Zbornik radova Pravnog fakulteta u Nisu, (80), 426-427; Evans, L. (2007). Mo-
nitoring Technology in the American Workplace: Would Adopting English Privacy Stan-
dards Better Balance Employee Privacy and Productivity. California Law Review, 95 (4),
1115-1149, 1140.

30 V.: Halford v. The United Kingdom (App. no. 20605/92), 25. 6. 1997, paras. 43 i
45; Copland v. The United Kingdom (App. no. 62617/00), 3. 4. 2007, para. 42.

31 Barbulescu v. Romania (App. no. 61496/08), 5. 9. 2017.

32 Para. 121. presude. O predmetu Barbulesku protiv Rumunije detaljno u: Bozi¢ic,
D. (2018), Granice poslodavcevih nadzornih ovla$¢enja u odnosu na zastitu prava na pri-
vatnost zaposlenih. Radno i socijalno pravo, XXII (2), 100-102.
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Dakle, usled odsustva kogentnih pravila o sprovodenju nadzora nad
radom zaposlenih, postovanje izloZenih smernica iz predmeta Barbulesku
protiv Rumunije vidimo kao uslov zakonitosti upotrebe softverskih reSenja za
pradenje rezultata rada zaposlenih.

SOFTVERI ZA PRACENJE REZULTATA
RADA ZAPOSLENIH I OTKAZNI RAZLOZI

U okviru prethodnog naslova videli smo na koji nacin je neophodno da
poslodavac sprovodi nadzor nad radom zaposlenih kako bi podaci do kojih
na taj nacin dolazi bili zakoniti. Ovde ¢emo se usredsrediti na pitanje kako
podaci do kojih poslodavac dolazi upotrebom softvera za pracenje rezultata
rada zaposlenih mogu dovesti do otkaza ugovora o radu. Polazec¢i od ¢l. 179.
Zakona kojim su odredeni razlozi za otkaz od strane poslodavca, uvidamo
dva slucaja kada moze do¢i do otkaza ugovora o radu usled podataka do
kojih poslodavac dode upotrebom pomenutih softveskih resenja. U pitanju
su neostvarivanje rezultate rada, odnosno neposedovanje potrebnih znanja i
sposobnosti za obavljanje poslova na kojima zaposleni radi iz ¢l. 179. st. 1.
t. 1. Zakona i povreda radne obaveze odnosno nepostovanje radne discipline iz
¢l. 179. st. 2. i 3. Zakona.

Otkaz ugovora o radu kada zaposleni ne ostvaruje rezultate rada
ili nema potrebna znanja i sposobnosti
za obavljanje poslova na kojima radi

U €L 179. st. 1. t. 1. Zakona neostvarivanje rezultata rada i neposedova-
nje potrebnih znanja i sposobnosti za obavljanje poslova forumulisani su kao
jedinstven otkazni razlog. Ipak, izmedu ova dva razloga mozemo povuci liniju
distinkcije. Glavna razlika jeste u tome Sto se potonji razlog ne moze pripi-
sati u krivicu zaposlenog. Dakle, zaposleni Zeli da radi, ali jednostavno, nema
potrebne kvalifikacije za obavljanje poslova predvidenih ugovorom o radu. Sa
druge strane, zaposleni poseduje potrebne vestine i znanja za rad, ali zbog svog
odnosa prema radu ne ostvaruje predvidene rezultate rada. Ipak, kao razlog
zbog kojeg se na$§ zakonodavac opredelio da ih formuliSe u vidu jedinstvenog
otkaznog razloga ¢ini nam se to $to se neretko oCekivani rezultati rada ne ostva-
ruju zbog neposedovanja potrebnih kvalifikacija. I pored naznacenih razlika,
Zakon ova dva slucaja posmatra kao jedan otkazni razlog.

Sustinski ovde je re¢ o situaciji gde poslodavac na osnovu softvera za
pracenje rezultata rada zaposlenih izvodi zaklju¢ak da konkretni zaposleni ne
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ostvaruje odgovarajuce rezultate rada. Tako se kao primarno namece pitanje koji
su to odgovarajuci rezultati rada, odnosno koji su to rezultati rada postavljeni
kao parametar za uporedivanje rezultata rada konkretnog zaposlenog? Profe-
sorka Kovacevi¢ s tim u vezi istiCe da ,,neostvarivanje rezultata rada ne moze
predstavljati opravdani razlog za otkaz ako rezultati koje je zaposleni trebalo da
ostvari nisu bili realni (ostvarivi)”.>* Pored toga, dodaje da ocekivani rezultati
rada moraju biti objektivno i unapred odredeni, odnosno da ,,prethodno moraju
biti utvrdena merila kojima se kvantifikuje ostvarivanje rezultata rada”.** Pored
navedenog, da bi ovaj otkazni razlog bio zakonit, potrebno je da poslodavac
utvrdi da li je samo zaposleni odgovoran za neostvarivanje rezultata rada.

S tim u vezi sudska praksa stala je na stanoviste da ne mogu samo finan-
sijski parametri biti pokazatelj neostvarivanja rezultata rada,® ve¢ se moraju
posmatrati sve objektivne okolnosti pod kojima je zaposleni vrSio rad.** Ovo
smatramo narocito vaznim prilikom otkaza ugovora o radu na osnovu podataka
prikupljenih upotrebom prethodno izlozenih softverskih resenja za pracenje
produktivnosti rada. Jer, imaju¢i u vidu koli¢inu podataka koje poslodavac
moze da prikupi pomocu ovakvih softvera, kao i moguénosti njihove analize,
onda mora biti u stanju i da tacno utvrdi sve okolnosti u kojima (ne)nastaju
ocekivani rezultati rada zaposlenog.

Mozemo zakljuciti da otkaz iz razloga neostvarivanja rezultata rada moze
biti zakonit samo ukoliko zaposleni u uobic¢ajenim uslovima rada, duzi vre-
menski period nije ostvario realno i unapred odredene rezultate u svom radu,
a iz subjektivnih razloga.’” Cak i kada je softver zaduZen za pracenje nadina i
rezultata rada pokazao da zaposleni ne ostvaruje odgovarajuce rezultate rada,
poslodavac ne moze istog trenutka otkazati ugovor o radu. Zakonom je odre-
dena procedura koja predvida da poslodavac najpre mora pisanim putem da
obavesti zaposlenog o nedostacima u njegovom radu, da mu da uputstva kako
da popravi svoj rad i da ostavi rok, nakon kojeg ¢e poslodavac ponovo pro-
veriti rezultate rada zaposlenog.*® Tek ukoliko se i nakon ostavljenog perioda
pokaze da zaposleni nije popravio rezultate rada, poslodavac moze otkazati
ugovor o radu. Svrha ovakvih pravila jeste da razlozi za otkaz moraju biti
realno zasnovani, odnosno dokazani.*®

33 Kovacevi¢, LJ. (2016). Valjani razlozi za otkaz ugovora o radu. Beograd: Pravni
fakultet Univeziteta u Beogradu, 339.

3* Ibid., 340; Presuda Vrhovnog suda Srbije Rev. 4735/93 od 19. 1. 1994. godine.
35 Presuda Apelacionog suda u Novom Sadu, GZ1. 2044/12 od 10. 9. 2012. godine.

36 Zivkovié, B. (2008). Otkaz ugovora o radu zbog nezadovoljavajuéeg vrienja po-
sla. Radno i socijalno pravo, XII (1), 335-358.

37 Tinti¢, N. (1969). Radno i socijalno pravo: knjiga prva — radni odnosi. Zagreb:
Narodne novine, 262.

3 Clan 180a Zakona.

¥ Kovacevic¢, LJ. (2016). Op. cit., 342-343.
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Otkaz ugovora o radu zbog povrede radne obaveze
ili nepoStovanja radne discipline

Tako izmedu ova dva otkazna razloga postoje odredene razlike,” sa
prakti¢ne tacke gledista pitanje pravne kvalifikacije ponasanja zaposlenog kao
povrede radne obaveze ili nepoStovanja radne discipline nije krucijalno za
zakonitost reSenja o otkazu ugovora o radu. Ono $to je kljucni zadatak poslo-
davca jeste da utvrdi ¢injenice u pogledu toga kako je doslo do neprihvatljivog
ponaSanja zaposlenog, a u slucaju eventualnog radnog spora, sud moZze pre-
kvalifikovati otkazni razlog, pod uslovom da je ¢injeni¢no stanje pravilno i
potpuno utvrdeno.*!

Ovde je rec o situaciji kada poslodavac, zahvaljujuci upotrebi softvera za
pracenje rezultata rada, ustanovi da se konkretni zaposleni u radno vreme
bavio stvarima koje nemaju veze sa njegovim opisom poslova. S tim u vezi
sve vecu paznju kako opste, tako i strucne javnosti privlaci pitanje da li zapo-
sleni zbog svoje aktivnosti na druStvenim mrezama mogu biti sankcionisani
otkazom ugovora o radu.*

Jasno je da ne moze bilo kakva aktivnost koju zaposleni preduzimaju na
drustvenim mrezama, bilo u toku trajanja ili van radnog vremena, da rezultira
otkazom ugovora o radu. Cak i kada bi tako nesto opitim aktom poslodavca
bilo predvideno kao povreda radne obaveze odnosno nepoStovanje radne
discipline. Ovo iz razloga Sto se povrede radnih obaveza ne mogu odredi-
vati apsolutno proizvoljno od strane poslodavca, jer se smatra nedopustenim
dovodenje zaposlenog u stanje ,,stalnog straha od neocekivanog kaznjavanja i
(iznenadnog) gubitka zaposlenja.”*

40 Povredom radne obaveze smatra se svaka radnja ¢injenja ili ne€injenja kojom se po-
vreduju obaveze koje zaposleni ima u vezi sa obavljanjem posla, a koja je kao takva unapred
utvrdena merodavnim izvorima prava. Sa druge strane, nepostovanje radne discipline predsta-
vlja mnogo $iri disciplinski okvir za ocenu ponasanja zaposlenog kao razloga za otkaz. Ovde
je re¢ o ponasanju koje nije unapred predvideno kao povreda radne obaveze, ali je to ponasa-
nje takve prirode da se njime narusavaju i ugrozavaju predvidena organizacija, proces ili teh-
nologija rada, te se usled toga ne moze ocekivati od poslodavca da takvog zaposlenog zadrzi
na poslu. Iz navedenog, a uzimajuc¢i u obzir i zakonsko odredenje ovih pojmova (v.: ¢l. 179.
st. 2. 1 3. Zakona) zakljuCujemo da sustinska razlika lezi u tome $to se povredom radne oba-
veze moze kvalifikovati samo ono ponasanje koje je kao takvo prethodno utvrdeno Zakonom,
opstim aktom ili ugovorom o radu, dok se nepostovanjem radne discipline moze kvalifikovati
i ponasanje zaposlenog koje nije predvideno kao povreda radne obaveze, ali je takve prirode
da se ne moze ocekivati od poslodavca da zaposlenog posle toga zadrzi u procesu rada.

4 Trifunovi¢, P. (2015). Novi Zakon o radu — dva sporna pitanja subordinacije. Bil-
ten Vrhovnog kasacionog suda, (3), 264.

42 Alonso, D. A. (2018). Social Media in the Employment Relationship Context:
A Typology of Emerging Conflicts, and Notes for the Debate. Comparative Labor Law
Policy Journal, 39 (2).

 Kovacevi¢, LI. (2016). Valjani razlozi za otkaz ugovora o radu. Beograd: Pravni
fakultet Univeziteta u Beogradu, 355.
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Da bismo neku od aktivnosti koju zaposleni preduzima na drustvenim
mrezama mogli kvalifikovati kao otkazni razlog, takva aktivnost mora imati
negativan uticaj na legitimne interese poslodavca. Kako se aktivnosti na dru-
Stvenim mrezama manifestuju kroz odredene komentare, slike, video-zapise i
sl. kojima zaposleni izrazavaju svoje stavove povodom odredenog li¢nog ili
drustvenog pitanja, prvo ogranic¢enje legitimnim interesima poslodavca vidimo
u jednako legitimnom interesu zaposlenog da slobodno izrazi svoje misljenje.*

Sloboda izrazavanja zagarantovana je kako Ustavom Republike Srbije,*
tako i Evropskom konvencijom.* Polaze¢i od toga da je radna snaga neodvo-
jiva od sveukupne li¢nosti zaposlenog, a kako sloboda izrazavanja predstavlja
jedno od fundamentalnih ljudskih prava, nesumnjivo da je kao takva prisutna
i u radnom odnosu. Medutim i jedan i drugi izvor prava predvidaju i ograni-
Cenja slobode izrazavanja,*” a kao glavno ogranicenje isti¢e se zaStita prava
i ugleda drugih. Ovde je kljuéno pitanje upravo u tome da se odredi gde se
nalazi granica slobode izrazavanja zaposlenog na drustvenim mrezama u
odnosu na ugled poslodavca.*®

4 Sloboda misli je u stvari sloboda izrazavanja misli, a ¢ovek ima prirodno pravo da
misli. Posledica slobode misli je da gradani mogu javno izraziti svoj pogled na svet, svoje
stavove 1 miSljenja o ljudima, stanjima i pojavama. I da je Ustav ne proglasava, sloboda mi-
sli je u prirodi ¢oveka kao homo sapiens-a, svojstvena njemu kao psihofizickom bi¢u. Mar-
kovi¢ P. (2014). Ustavno pravo. Beograd: Pravni fakultet Univerziteta u Beogradu, 478.

45 Odredbom ¢l. 46. st. 1. Ustava predvideno je da: ,Jem¢i se sloboda misljenja i
izrazavanja, kao i sloboda da se govorom, pisanjem, slikom ili na drugi na¢in traze, primaju
i Sire obavestenja i ideje.”

4 Odredbom ¢l. 10. st. 1. Evropske konvencije predvideno je da: ,,Svako ima pravo
na slobodu izrazavanja. Ovo pravo ukljucuje slobodu posedovanja sopstvenog misljenja,
primanja i saopStavanja informacija i ideja bez mesanja javne vlasti i bez obzira na granice.
Ovaj ¢lan ne sprecava drzave da zahtevaju dozvole za rad televizijskih, radio i bioskopskih
preduzeca.”

47 Odredbom ¢l. 46. st. 2. Ustava predvideno je da: ,,Sloboda izrazavanja moze se
zakonom ograni€iti, ako je to neophodno radi zastite prava i ugleda drugih, cuvanja auto-
riteta i nepristrasnosti suda i zastite javnog zdravlja, morala demokratskog drustva i nacio-
nalne bezbednosti Republike Srbije.”

Odredbom ¢l. 10. Evropske konvencije st. 2. predvideno je da: ,,Posto koris¢enje
ovih sloboda povlaci za sobom duznosti i odgovornosti, ono se moze podvrgnuti formal-
nostima, uslovima, ograni¢enjima ili kaznama propisanim zakonom i neophodnim u de-
mokratskom drustvu u interesu nacionalne bezbednosti, teritorijalnog integriteta ili javne
bezbednosti, radi sprecavanja nereda ili kriminala, zastite zdravlja ili morala, zastite ugleda
ili prava drugih, sprecavanja otkrivanja obavestenja dobijenih u poverenju, ili radi ocuvanja
autoriteta i nepristrasnosti sudstva.”

4 Apelacioni sud odlu¢ivao je po Zalbi na prvostepenu odluku Osnovnog suda
u Kikindi, br. 2 111.94/16 od 3. 3. 2017. godine, u predmetu gde je zaposleni tuzio poslo-
davca za nezakonit otkaz. Zaposlenom je otkazan ugovor o radu jer je na svom Facebook
nalogu postavio fotografiju koju je slikao mobilnim telefonom u delu proizvodnog pogona
gde je na nekoliko mesta izricito istaknuto obavestenje da je zabranjeno snimanje i fotogra-
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Da zaklju¢imo, samo u situaciji kada aktivnost koju zaposleni predu-
zimaju na drustvenim mrezama prevazilazi okvire slobode izrazavanja i kao
takva rezultira povredom ugleda i prava poslodavca, moZe se smatrati nepo-
Stovanjem radne discipline, a samim tim i opravdanim razlogom za otkaz. U
tom smislu, prepoznajemo tri situacije kod kojih bi se dale ispuniti navedene
okolnosti, uz napomenu da su komentari i objave koje zaposleni plasiraju na
druStvenim mreZama, sadrzinski posmatrano, negativhe konotacije prema
onima na koje se odnose.

Najpre, tu vidimo slucaj gde

,»-..zaposleni ostavlja negativne komentare i objave na racun klijenata i/ili
poslovnih saradnika poslodaca”.

Nesumnjivo da na ovaj nacin dolazi do naruSavanja ugleda poslodavca u
poslovnim krugovima, $to se posledicno nepovoljno odrazava i na njegove
dalje poslovne uspehe, odnosno profit. A kako je to glavni legitimni interes
poslodavca, u ovom slucaju pomenutu aktivnost zaposlenog usmerenu ka
klijentima poslodavca vidimo kao opravdani razlog za otkaz u smislu neposto-
vanja radne discipline.

Pored toga, na ovaj nacin se ozbiljno narusava i odnos poverenja, verno-
sti, izmedu zaposlenog i poslodavca. Jer upravo je radni odnos kod konkretnog
poslodavca razlog zbog kojeg je zaposleni uopste i dosao u kontakt sa njegovim
klijentima, a onda je negativnim objavama ili komentarima o istom tom klijentu
narusio poverenje koje mu je poslodavac ukazao zakljucivsi s tim zaposlenim
radni odnos, a potom mu poverio saradnju sa konkretnim klijentom. Zbog svega
navedenog, opisanu aktivnost zaposlenog na drustvenim mrezama vidimo kao
ponasanje posle kojeg se ne moze ocekivati od poslodavca da tog zaposlenog i
zadrzi u radnom odnosu.

Na liniji istog zakljucka je i situacija kada su

,-..negativni komentari ili objave zaposlenog na platformama za drustveno
umrezavanje upuceni kolegi, tj. drugom zaposlenom kod poslodavca”.*

fisanje. Fotografija je objavljena uz negativan komentar o uslovima rada kod poslodavca,
iako je fotografija nastala usred vanrednog dogadaja zbog ciScenja ventilacije. Prvoste-
peni sud je odbio tuzbeni zahtev tuzioca, medutim, drugostepeni sud je preinacio odluku
prvostepenog suda, navodec¢i u obrazlozenju da postavljena fotografija, izmedu ostalog,
,ne predstavlja akt nepoStovanja radne discipline zbog kojeg tuzilac ne moze nastaviti rad
kod tuzenog, ve¢ pre akt slobode izrazavanja koji nije podvrgnut uslovima, ograni¢enjima
ili kaznama u interesu zastite prava i ugleda drugih, u smislu ¢l. 10. Evropske konvencije
za za$titu ljudskih prava i osnovnih sloboda.” Presuda Apelacionog suda u Novom Sadu,
br. Gz1.1296/17 od 8. 9. 2017. godine.

40 slikovitom primeru u engleskoj praksi vidi u predmetu Teggart v. TeleTech UK
Ltd (2012); Pearson, M. (2014). Offensive Expression and the Workplace. Industrial Law
Journal, 43 (4), 449.
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lako je ovde re¢ o povredi prava (ili ugleda) drugog subjekta, a ne poslodavca,
smatra se da, posredno, takvo ponaSanje ostavlja i negativne reperkusije po
samog poslodavca. Jer, nesumnjivo da poremeceni kolegijalni odnosi mogu
imati samo negativan uticaj na izvrSavanje poslova i radnih zadataka zapo-
slenih i organizaciju rada kod poslodavca. Pored toga, takvim ponaSanjem
zaposlenog otSkrinuta su vrata za postojanje zlostavljanja na radu.>

Od svih slucajeva negativnih komentara i objava zaposlenog na drustve-
nim mrezama onaj koji se najdirektnije odnosi na poslodavca zahteva i najvecu
opreznost u kvalifikovanju takvog ponasanja kao opravdanog razloga za otkaz
jeste situacija gde ,,zaposleni ostavlja negativne komentare i objave o samom
poslodavcu”. Nije opravdan otkaz svaka situacija u kojoj zaposleni na drustve-
nim mrezama u negativnom kontekstu govori o poslodavcu. Najpre, negativni
komentari kojima se ukazuje i na nezakonito postupanje od strane poslodavca
ne samo da nisu legitimni razlog za otkaz, ve¢ upravo suprotno, takav zaposleni
uziva za$titu u smislu i pod uslovima regulative o uzbunjivanju.’!

Kao najdelikatniji slu¢aj otkazivanja ugovora o radu vidimo situaciju
u kojoj zaposleni na platformama za druStveno umrezavanje govori kriti¢ki
ili u negativnom kontekstu o poslodavcu, pri ¢emu ne ukazuje na njegovo
nezakonito postupanje.’> U ovoj situaciji se sudaraju sloboda izrazavanja zapo-

30 Zakon o spre¢avanju zlostavljanja na radu u ¢l. 6. st. 1. odreduje zlostavljanje na
radu kao ,,svako aktivno ili pasivno ponasanje prema zaposlenom ili grupi zaposlenih kod
poslodavca koje se ponavlja, a koje za cilj ima ili predstavlja povredu dostojanstva, ugle-
da, licnog i profesionalnog integriteta, zdravlja, polozaja zaposlenog i koje izaziva strah
ili stvara neprijateljsko, ponizavajuce ili uvredljivo okruzenje, pogorSava uslove rada ili
dovodi do toga da se zaposleni izoluje ili navede da na sopstvenu inicijativu raskine radni
odnos ili otkaze ugovor o radu ili drugi ugovor”, dok u st. 3. istog ¢lana stoji: ,,IzvrSiocem
zlostavljanja smatra se poslodavac sa svojstvom fizickog lica ili odgovorno lice kod poslo-
davca sa svojstvom pravnog lica, zaposleni ili grupa zaposlenih kod poslodavca, koji vrsi
zlostavljanje iz st. 1. i 2. ovog ¢lana.”

5! Pitanje uzbunjivanja u nasem pravu regulisano je Zakonom o zastiti uzbunjivaca,
Sluzbeni glasnik RS, br. 128/2014, gde u ¢l. 2. odreduje klju¢ne pojmove. Tako, uzbunjiva-
njem se smatra ,,otkrivanje informacije o krSenju propisa, krSenju ljudskih prava, vrSenju
javnog ovlascenja protivno svrsi zbog koje je povereno, opasnosti po zivot, javno zdravlje,
bezbednost, zivotnu sredinu, kao i radi sprecavanja Stete velikih razmera”; uzbunjivac je
,fizicko lice koje izvrsi uzbunjivanje u vezi sa svojim radnim angazovanjem, postupkom
zapoS§ljavanja, koriS¢enjem usluga drzavnih i drugih organa, nosilaca javnih ovlascenja ili
javnih sluzbi, poslovnom saradnjom i pravom vlasni$tva na privrednom drustvu”; dok se
poslodavcem u smislu pomenutog zakona smatra ,,organ Republike Srbije, teritorijalne au-
tonomije ili jedinice lokalne samouprave, nosilac javnih ovlasé¢enja ili javna sluzba, pravno
lice ili preduzetnik koji radno angazuje jedno ili vise lica”. O pojmu uzbunjivanja i regula-
tivi u Republici Srbiji vidi kod: Kovacevié, LJ. (2015). Odnos izmedu sistema unutra$njeg
i spoljasnjeg uzbunjivanja i osobenosti zastite zaposlenog uzbunjivaca u okviru njih. Radno
i socijalno pravo, XIX (2), 39—62; Jovanovié, P. (2018). Radno pravo. Novi Sad: Pravni
fakultet Univerziteta u Novom Sadu, 278-284.

52 Da i negativni komentari uzivaju zastitu u smislu slobode izrazavanja potvrduje
i Evropski sud za ljudska prava u predmetu Lingens v. Austria (App. No. 9815/82), 8. 7.
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slenog 1 sloboda preduzetnistva poslodavca. Pitanje je koji interes (tj. sloboda)
ovde preteze. Nije moguée dati jednoznacan odgovor, zato Sto bi koordinate
za reSavanje sukoba ovih dveju sloboda trebalo traziti u okolnostima svakog
konkretnog slucaja. Ipak, u teoriji figuriraju razli¢iti kriterijumi kojima bi
sudovi trebalo da se vode prilikom donoSenja odluke ¢iji ¢e legitimni interes
prevagnuti u konkretnom slu¢aju.®* Medu njima tri klju¢na kriterijuma bila bi:
1) istinitost negativnih komentara ili kritika o poslodavcu; 2) koji zaposleni
1 u kom kontekstu daje negativne komentare i objave o poslodavcu (npr. veéi
stepen zastite slobode izraZzavanja postoji kod komentara ili objava koje dolaze
od strane sindikalnog predstavnika, ili u kontekstu sindikalnih tema);** i
3) stepen uvredljivog sadrzaja u konkretnom komentaru ili objavi.

Dakle, da bi se aktivnost zaposlenog na druStvenim mrezama mogla
smatrati opravdanim razlogom za otkaz, da se zakljuciti da je tu zapravo rec¢
o upotrebi slobode izrazavanja suprotno svrsi zbog koje je ustanovljena. Tako,
zloupotreba slobode izrazavanja je ta koja dovodi do Stetnih posledica po
poslodavca i samo tada ima ishodovati opravdanim razlogom za otkaz.

ZAKLJUCAK

Upotreba softvera za pracenje rezultata rada zaposlenih temelji se na legi-
timnom interesu poslodavca koji se ti¢e poveéanja produktivnosti. Jer, Sto je
veéa produktivnost zaposlenih, veci je i profit poslodavca. A profit je glavni
razlog zbog kojeg poslodavac stupa u radni odnos sa zaposlenim. Ipak, u ovoj
situaciji, legitiman interes poslodavca ogranicen je podjednako legitimnim inte-
resom zaposlenog za postovanjem njegovih ljudskih prava na radnom mestu, jer

1986. gde u para. 41. presude izmedu ostalog stoji da se sloboda izrazavanja odnosi ,,ne
samo na informacije ili ideje koje se povoljno primaju ili smatraju neuvredljivim ili su
predmet ravnodusnosti, nego i one koje vredaju, Sokiraju ili uznemiravaju. To su zahtevi
pluralizma, tolerancije i Sirokoumnosti bez kojih nema demokratskog drustva.”

53 Mantouvalou, V. (2019). ,,I Lost My Job over a Facebook Post: Was that Fair?”
Discipline and Dismissal for Social Media Activity. International Journal of Comparative
Labour Law and Industrial Relations, 35 (1), 122, Del Punta, R. (2019). Social Media and
Workers’ Rights: What Is at Stake?. The International Journal of Comparative Labour Law
and Industrial Relations, 35 (1), 94-95; Wragg, P. (2015). Free Speech Rights at Work: Re-
solving the Differences between Practice and Liberal Principle. Industrial Law Journal, 44
(1), 15-19; Alonso, D. A. (2018). Social Media in the Employment Relationship Context:
A Typology of Emerging Conflicts, and Notes for the Debate. Comparative Labor Law
Policy Journal, 39 (2), 305-306.

5% Jasno je da okolnost da je zaposleni sindikalni predstavnik ili su komentari u sin-
dikalnom kontekstu ne abolira zaposlenog u svakoj situaciji. S tim u vezi videti viSe u
odluci Evropskog suda za ljudska prava u predmetu Palomo Sdanchez and others v. Spain
(App. Ne. 28955/06, 28957/06, 28959/06, 28964/06), od 12. 9. 2011. godine.
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obim nadzora koji se sprovodi putem izlozenih softvera moze bitno povrediti
pre svega pravo na privatnost zaposlenog. S tim u vezi, prilikom implementa-
cije ovih softvera u proces rada kod poslodavca neophodno je postovati zahteve
principa transparentnosti i proporcionalnosti manifestovanih u odluci Evrop-
skog suda za ljudska prava u predmetu Barbulesku protiv Rumunije.

Nakon pitanja implementacije navedenih softvera obradili smo pitanje
otkaza ugovora o radu od strane poslodavca na osnovu pokazatelja do kojih se
dolazi putem ovakvih softvera. Ovde smo analizirali dva otkazna razloga.

Prvi se tice otkaza ugovora o radu kada zaposleni ne ostvaruje rezultate
rada ili nema potrebna znanja i sposobnosti za obavljanje poslova na kojima
radi. Na ovom mestu izveli smo zakljucak da otkaz iz razloga neostvariva-
nja rezultata rada moze biti zakonit samo ukoliko zaposleni u uobicajenim
uslovima rada duzi vremenski period nije ostvario realne i unapred odredene
rezultate u svom radu, a iz subjektivnih razloga.

Drugi se ti¢e otkaza ugovora o radu zbog povrede radne obaveze ili
nepostovanja radne discipline. Sustinski, re¢ je o situaciji kada poslodavac
zahvaljujuéi upotrebi softvera za pracenje rezultata rada ustanovi da se kon-
kretni zaposleni u radno vreme bavio stvarima koje nemaju veze sa njegovim
opisom poslova, s tim da smo u fokus posebno stavili aktivnosti zaposlenih
na druStvenim mrezama. Ove aktivnosti analizirali smo kroz prizmu granica
slobode izrazavanja zaposlenog posredstvom drustvenih mreza u odnosu na
slobodu preduzetniStva poslodavca. Na ovako postavljeno pitanje nije moguce
dati jednoznacan odgovor, iz razloga Sto bi isti pretezno zavisio od okol-
nosti svakog konkretnog slucaja. Ipak, ukazali smo na teorijske stavove o
kriterijumima kojima bi sudovi mogli da se vode prilikom donosenja odluke
o postavljanju granica u konkretnom sluc¢aju. Medu njima, tri klju¢na kriteri-
juma bila bi: 1) istinitost negativnih komentara ili kritika o poslodavcu koje
zaposleni objavljuje na drustvenim mrezama; 2) koji zaposleni i u kojem kon-
tekstu daje takve negativne komentare i objave o poslodavcu (npr. veéi stepen
zastite slobode izrazavanja postoji kod komentara ili objava koje dolaze od
strane sindikalnog predstavnika, ili u kontekstu sindikalnih tema); i 3) stepen
uvredljivog sadrzaja u konkretnom komentaru ili objavi.
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INTRODUCTORY REMARKS

The development of information technologies has brought about sig-
nificant changes in relation to the ways in which we live and work. The
contemporary relations of production are to a significant degree based on the
use of different digital solutions. Even though such solutions facilitate and
speed up the process of production, their use does not come without certain
(legal) risks. Part of those risks is connected to the realization and protection
of the rights of employees on the basis of their work. Moreover, in labour
law theory, it is stressed that the digitalization of the relations of production
changes the economic and organizational environment of the labour relations
and the emerging socio-economic circumstances result in the destabilization
of the employment relation, among other things.” No institute of the employ-
ment relation has remained immune to the problems caused by the application
of information technologies in the labour process, and the institute of the ter-
mination of employment is not an exception. The question of the termination
of the employment relation is one of the most significant ones in the sphere of
labour law. After all, the identity of labour law as a branch of law is reflected
in the legal regime of the termination of employment relation because one of
the integral elements of the right to work is the stability of employment, while
taking into account the interests of the employer.® In that regard, we will first
analyse the key aspects of the termination of the employment relation in the
legal system of the Republic of Serbia, and then, we will introduce the use of
different software solutions through which the employer tracks the employees’
results. After that, we will point out the legal problems that are caused by the
application of these technologies in our legal system pertaining to the termina-
tion of the employment contract on the part of the employer.

ON THE TERMINATION OF THE EMPLOYMENT RELATION

The employment relation can be terminated only in the presence of facts
that the legal system associates with the possibility or inevitability of the ter-
mination of employment relation.* In the Republic of Serbia, the legal regime
of the termination of the employment relation is regulated in the Employment

2 Jagarevi¢, S. (2013). Radni odnos — tendencije u praksi i regulativi. Collected Pa-
pers of the Faculty of Law in Novi Sad, XLVII (3), 243.

’ Lubarda, B. (2012). Radno pravo: Rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, 718.

*+ Sunderi¢, B., Kovadevi¢, LJ. (2017). Radno pravo: prirucnik za polaganje pravo-
sudnog ispita. Belgrade: Official Gazette, 355.
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Act (hereinafter: the Act).’ This means that all the reasons or cases in which
the employment relation can be terminated are prescribed in the Act.® One set
of these reasons which our legal system associates with the possibility of ter-
minating the employment relation is the will of its subjects. Since the legal
relation is primarily a voluntary relation, it is logical that the duration of this
relation depends in the first instance on the wills of the subject of that rela-
tion.” Thereby, the consensus of the employee and the employer figures as the
most logical way of terminating the employment relation because this is the
same way in which the employment relation came into existence.® In addi-
tion to the consensus of the subjects of the employment relation, a unilateral
expression of will of one of the subjects can lead to the termination of the
employment relation. This, of course, refers to the act of dismissal. The will
for the termination of the employment relation can be expressed by both the
employer and the employee. However, we must point out that the unilateral
expression of the will is not absolute, i.e., by itself, it cannot lead to the ter-
mination of employment. In order for the expression of the will by one side to
truly result in the termination of the employment relation, it is necessary that
it meets the requirements prescribed in the Act. In this regard, there is a cer-
tain asymmetry in the authorities of the subjects of the employment relation.’
The conditions of the legal effects of employment termination on the part of
the employee are defined quite loosely.!” On the other hand, the Act contains
detailed rules of both material and procedural character,!! the respect of which

S Employment Act, Official Gazette of the Republic of Serbia, No. 24/2005, 61/2005,
54/2009, 32/2013, 75/2014, 13/2017 — Decision of the Constitutional Court, 113/2017 and
95/2018 — official interpretation.

¢ Article 175 of the Act.

" Jovanovié, P. (2012). Radno pravo. Novi Sad: Faculty of Law, University of Novi
Sad, 314.

8 Consensual termination of the employment relation is regulated by Article 177 of
the Act.

? Kovacevi¢, Lj. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty
of Law, University of Belgrade, 133.

10 Pursuant to Article 178 of the Act, in order for the termination of the employment
agreement on the part of the employee to be valid, they need to submit their statement
of termination to the employer in written form and observe the termination period which
presupposes that they continue to carry out their work obligations defined in their employ-
ment agreement for at least 15 and at most 30 days from the day when the statement of
termination was submitted, depending on the length of the termination period defined in the
employer’s corporate bylaws or the employment agreement.

! Termination of the employment agreement on the part of the employer is regulated
in Articles 179 and 191 of the Act. The notion of material rules primarily refers to the rules
about the justifiability of the particular reason for termination while procedural rules refer
to the actions that the employer needs to carry out in order to ensure the legality of the pro-
cedure for establishing the existence of the reason for termination.
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is a necessary condition for a lawful termination of employment on the part of
the employer. After all, this form of employment termination represents one of
the most complex questions of labour law. This is illustrated quite effectively
by several facts. First, the international standards on the termination of the
employment relation had only been adopted in 1982 in the form of the Termi-
nation of Employment Convention No. 158. pertaining to the termination of
employment at the initiative of the employer (hereinafter: Convention 158).!?
Not only was this convention adopted relatively late,' but it has not secured a
large number of ratifications to date.'* The cause of the abovementioned asym-
metry lies in the unequal positions of the subjects of the employment relation,
and it represents a kind of restriction of the power of the employer over the
employee in the employment relation. This is, above all, a consequence of eco-
nomic inequality because the employer introduces capital (in the form of the
means of production), which represents a scarce resource in the labour marker,
whereby the employment relation represents only one way of capital accumu-
lation for the employer. On the other hand, for the employee, the employment
relation is the primary source of securing his or her means of existence.'
This economic inequality of the subjects of the employment relation has its
legal manifestation in the form of one of the more important elements of the
employment relation, which is subordination. The essence of this element is
the fact that the employee carries out his or her work under the authority of the
employer while its content manifests itself through different legally recognized
authorities of the employer which are categorized as normative, managerial
and disciplinary authority.!'®

12 Serbia ratified this Convention: The Law on the Ratification of the Termination
of Employment Convention No. 158, Official Gazette of the SFRY - international agree-
ments, No. 4/1984.

13 The first document pertaining to the termination of the employment relation was
adopted by the International Labor Organization and this was the Termination of Employ-
ment Recommendation No. 119. from 1963. Almost 20 years later, the regulation of inter-
national standards in the domain of employment termination was completed by the adop-
tion of Convention 158 and Recommendation 166 of the same name as a result of the
recognition of contemporary circumstances in the field of sharp global competition and
economic aspects that affected the stability of employment negatively. Pursuant to: Em-
ployment protection legislation: Summary indicators in the area of terminating regular
contracts — individual dismissals (2015). ILO, 1. On the emergence of these documents of
the International Labor Organization, see: Kovacevi¢, LJ. (2016). Valjani razlozi za otkaz
ugovora o radu. Belgrade: Faculty of Law, University of Belgrade, 203-215.

14 By September 28, 2021, a total of 36 member states of the International Labor
Organization ratified Convention 158.

15 Jovanovi¢, P. (2013). Interesni sukobi i socijalna stabilnost u sferi radnih odnosa.
Labor and Social Law, (1). 38.

16 Tt is precisely the subordination of the employee to the normative, managerial
and disciplinary authorities of the employer that is considered the essential feature of legal
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ON THE SOFTWARE USED FOR MONITORING
THE RESULTS OF EMPLOYEES’ LABOUR

The managerial authority of the employer comprises a set of authorities
for issuing orders and instructions for work to the employees. An impor-
tant segment of the managerial authority of the employer comes down to
his supervisory powers. They enable the employer to secure control over the
labour process. However, what the employer is primarily interested in is the
consequence of that process or the results of labour. This is because better
results of labour mean higher productivity and consequently higher profits for
the employer.

When it comes to monitoring productivity or the results of employees’
work, there are numerous software solutions that use different criteria to cal-
culate productivity. Some of those solutions start from the traditional idea that
time is money, and they take time as the main criterion for calculating produc-
tivity (time tracking software)."” These pieces of software function according to
the principle of recording the amount of time that the employee spent on indi-
vidual tasks.'® On that basis, the software offers the employer a large number of
possibilities for short-term and/or long-term analyses of the time spent on work
and the results that were achieved. The second type of software solutions for
tracking work productivity is based on collecting data about the frequency and
timing of accessing the digital tools that employees use to carry out their work
assignments.'” Given that a large number of different kinds of data is collected in
this manner,? the number of ways in which it can intersect is large as well, and,
consequently, the array of possibilities for the analysis of employees’ productiv-
ity is even broader than with software that only takes into account work time.?!

subordination, pursuant to: Kovacevi¢, LJ. (2013). Pravna subordinacija u random odnosu
i njene granice. Belgrade: Faculty of Law, University of Belgrade. 92 and 135.

17 Examples of this kind of software are: Proofhub (www.proofhub.com), DeskTime
(www.desktime.com), Toggl (www.toggl.com).

18 For example, for how many minutes (and the exact time) during the work day the
employee used software for email, for how many minutes they used programs for the pro-
cessing of photography, sound, text, etc.

19 Examples of this kind of software are: Teramind (www.teramind.co), or Transpar-
entbusiness (www.transparentbusiness.com).

20 The data that is collected is: how many times and at which time the employee
accessed a particular application or document; data on the movement of a particular docu-
ment through the information system of the employer as well as the use of portable devices
(USB); the data on printing or attempted printing of particular documents; the manner of
using programs for electronic mail; number of keyboard or mouse clicks per a defined unit
of time, etc.

21 On the basis of this data, the software makes different calculations about the
productivity of the employees, identifies behavioural patterns in individual employees or
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THE LEGALITY AND LEGITIMACY
OF THE USE OF SOFTWARE FOR MONITORING
THE RESULTS OF EMPLOYEES’ WORK

The tendency to implement contemporary software solutions that enable
detailed monitoring of employees’ work is based on the legitimate interest of
employers regarding the maximization of productivity. As we pointed out,
increased productivity is associated with higher profits, which is simultane-
ously the main reason why the employer enters the employment relation with
the employee. However, here, the legitimate interest of the employer is con-
strained by the equally legitimate interest of the employee for the respect of
their human rights in the workplace.?> Precisely in this regard, we recognize
the special role of labour law. This role is reflected in the need to create a
balance between these two mutually conflicting interests.” In this concrete
case, the concern is about the rules which restrict the monitoring authority of
the employer. These rules need to secure the application of the principle of
transparency,?* as well as the principle of proportionality,” in the use of differ-
ent software solutions for the purpose of monitoring the work of employees.
All of this is to achieve the goal of protecting the fundamental human rights in
the workplace, primarily the right to privacy. Comparatively speaking, at the
national level, national legislatures lack cogent legal rules that would regulate
the question of monitoring employees’ work,?® and the approach in our country
is not an exception.?’

groups of employees and gives recommendations on how to improve the productivity of
each employee.

22 Kovacevi¢, LJ. (2013). Radnopravna zastita gradanskih sloboda i prava zapos-
lenih na mestu rada — prodor demokratskih vrednosti u svet rada ili kompenzacija za ve¢u
nesigurnost zaposlenja? Teme, XXXVII (4), 1595-1596.

2 Jovanovié, P. (1993). Sukovi interesa radnika i poslodavaca kao uzrok prava. Mat-
ica Srpska Journal for Social Sciences, (95), 307-313.

2* The principle of transparency requires that the employees be familiarized with the
existence of monitoring of their work as well as the maner and duration of monitoring. For
more, see: Kovacevi¢, LJ. (2010). Radni odnos i pravo na postovanje privatnog zivota. Pro-
ceedings from the workshop “The realization and Protection of Social Rights”, Zlatibor, 175.

» The principle of proportionality requires that the restrictions on the monitoring
authority be proportional to the goal that they aim to accomplish. See: Davidov, G. (2012),
The principle of proportionality in labor law and its impact on precarious workers. Com-
parative Labor Law & Policy Journal, 34 (1), 63—64.

26 Still, positive examples are present in Austria, the United Kingdom, Luxembourg,
Finland, Slovakia and Portugal.

27 Nonetheless, we want to draw attention to the Manual of Rules for the Behaviour
of Employers and Employees in Relation to the Prevention of Harassment in the Work-
place, Official Gazette of the Republic of Serbia, No. 62/2010, where in Article 12, point
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In the absence of cogent regulations regarding the question at hand, we
would like to draw attention to the significance of the practice of the Euro-
pean Court of Human Rights (hereinafter: the Court). This Court ruled on
cases regarding the restrictions on the monitoring authority of employers in
the context of violations of Article 8 of the European Convention for the Pro-
tection of Human Rights and Fundamental Freedoms (hereinafter: European
Convention).?® Article 8 of the European Convention guarantees the respect
of the private and family lives of individuals. First, in one of the cases that
were carried out in relation to violations of Article 8 of the Convention, the
Court emphasized that this article also pertains to the protection of privacy in
the workplace.” In its praxis in relation to the application of Article 8 of the
European Convention and pertaining to the protection of the right to privacy of
employees with regard to the monitoring authority of the employer, the Court
developed the concept of “reasonably expected privacy”.’® This notion refers
to the degree of privacy that an employee can rely on according to the usual
circumstances in the workplace, whereby the permissibility of monitoring is
based on the duties of the employer to familiarize the employee with the fact
that their work will be monitored in advance.?!

One of the cases that is crucial for our subject matter is Barbulescu v.
Romania.* This is because in this decision, the European Court established the
guidelines for the implementation of systems for monitoring employees’ work.
Those guidelines are related to the set of measure that need to be undertaken
in order to secure the conditions for the enjoyment of the right to privacy in

4, the behaviours that are prohibited include: unjustified and excessive monitoring (Line 8)
and unjustified and excessive use of cameras and other technical devices that enable control
over employees (Line 12).

2 QOur country ratified this convention in The Law on the Ratification of the Euro-
pean Convention for the Protection of Human Rights and Fundamental Freedoms, Official
Gazette of Serbia and Montenegro — international agreements, No. 9/2003.

2 Niemietz v. Germany (App. no. 13710/88), December 16, 1992, paragraph 29.

3% Even though this concept was initially developed in the practice of American
courts, in Europe it has a significantly different meaning. On the development of the con-
cept of reasonably expected privacy in American case law, see: Danilovié, J. (2017). Pravo
na privatnost zaposlenih. Annals of the Faculty of Law in Belgrade, 65 (2), 172-173. On
the difference pertaining to this concept in the USA and in Europe, see: Dragicevi¢, M.
(2018). Savremene tehnologije i pravo zaposlenog na postovanje privatnog zivota. Annals
of the Faculty of Law in Nis, (80), 426-427; Evans L. (2007). Monitoring Technology in
the American Workplace: Would Adopting English Privacy Standards Better Balance Em-
ployee Privacy and Productivity. California Law Review, 95 (4), 1115-1149, 1140.

31 See: Halford v. The United Kingdom (App. no. 20605/92), June 25, 1997, para-
graphs 43 and 45; Copland v. The United Kingdom (App. no. 62617/00), April, 03, 2007,
paragraph 42.

32 Barbulescu v Romania (App. no. 61496/08), September 05, 2017.
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the workplace. Those measures include: a) that employees need to be noti-
fied about the possibility that their work will be monitored and the nature of
this monitoring itself, before any measures are implemented in the work pro-
cess; b) that employees need to be notified about the scope of monitoring (e.g.
whether only the time of sending/receiving messages is monitored or their
content is monitored as well); ¢) that justified reasons that allow the employer
to introduce monitoring measures be established in advance; d) that an evalua-
tion regarding the feasibility of other means of monitoring that would threaten
employees’ privacy less while fulfilling the same purpose be carried out first;
e) that the purposes for which the data will be collected through monitoring
be determined first; f) that the appropriate measures for protection be made
available to the employees in order to secure that the employer cannot be
acquainted with the content of the communication that an employee engages
in in the workplace, unless they are notified about it in advance.*

Therefore, given the absence of cogent regulations about the implemen-
tation of monitoring employees’ work, the respect of the presented guidelines
from Barbulescu v. Romania can be seen as conditions for the legality of the
use of software solutions for tracking the results of employees’ work.

SOFTWARE FOR MONITORING THE RESULTS
OF EMPLOYEES’ WORK AND GROUNDS FOR TERMINATION

In the previous section, we explained what the ways in which an
employer needs to conduct monitoring over the work of the employees in order
to secure the legality of the data obtained in this way are. Here, we will focus
on the question of how the data that is collected through the use of software
for monitoring the results of the work of employees can lead to the termina-
tion of the employment agreement. Starting from Article 179 of the Act which
regulates the grounds for the termination of an employment agreement on the
part of the employer, we identify two cases in which it is possible to terminate
an employment agreement on the basis of the data collected through the use of
the abovementioned software solutions. These are failure to achieve the neces-
sary results or a lack of knowledge and skills that are necessary for the tasks
that the employee is entrusted with, from Article 179, Paragraph 1, Line 1 of
the Act and violations of work obligations or the neglect of work discipline
from Article 179, Paragraphs 2 and 3 of the Act.

33 Para. 121 of the verdict. On Barbulescu v Romania, see: Bozi¢i¢, D. (2018), Gran-
ice poslodavéevih nadzornih ovlaséenja u odnosu na zastitu prava na privatnost zaposlenih.

Labor and Social Law, XXII (2), 100-102.
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Termination of the employment agreement
when the employee fails to achieve work results
or does not possess the necessary knowledge and skills
to carry out the tasks that are assigned to them

In Article 179, Paragraph 1, Line 1 of the Act, the failure to achieve
work results and the lack of necessary knowledge and skills for carrying out
the assigned tasks are formulated as one reason for termination. However, we
can make a distinction between these two reasons. The main distinction is that
the latter reason cannot be considered the fault of the employee. Therefore, the
employee has the will to work, but simply does not have the necessary qualifi-
cations to carry out the tasks that are prescribed by the employment agreement.
The other case is when the employee does possess the skills and knowledge
needed for work, but because of their attitude towards work does not achieve
the expected results. Still, what seems to be the rationale for why our legislators
decided to formulate them as one reason is because, often, the expected results
are not achieved due to a lack of the necessary qualifications. Even with the
noted differences, the Act treats these cases as a single reason for termination.

Essentially, here we are dealing with a situation in which through the use
of software for monitoring the results of employees’ work, the employer reaches
the conclusion that the employee in question does not achieve the appropri-
ate results. Thereby, the question that arises is what the appropriate results of
work are, i.e. what are the results that are defined as the parameters for assess-
ing the results of a particular employee’s work. In relation to this, Professor
Kovacevi¢ points out that “the failure to achieve the results of work cannot
constitute a justified reason for termination if the results that the employee was
supposed to achieve were not realistic (achievable).”** Besides, she adds that
the expected results must be objectively defined in advance, i.e. “the metrics
that are used to quantify the achievement of the results of work must be defined
in advance.” On top of this, in order for this reason for termination to be justi-
fied, it is necessary for the employer to determine whether the employee was
solely responsible for failing to achieve the results of work.

In this regard, the court praxis took the position that financial parame-
ters cannot be the only metric for the failure to achieve the results of work.*
Instead, all the objective circumstances in which the employee carried out

3 Kovacevié, LI. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty
of Law, University of Belgrade, 339.

3 Ibid., 340; Verdict of the Supreme Court of Serbia, Revision 4735/93 dated Janu-
ary 19, 1994.

3¢ Verdict of the Court of Appeal in Novi Sad, GZ 1. 2044/12 dated September 10,
2012.

406



D. Bozi¢i¢, The use of software for monitoring employees’work..., pp. 398—415.

their work must be taken into consideration.’” We consider this to be especially
important in relation to the termination of the employment relation on the basis
of the data collected through the use of previously presented software solutions
for monitoring productivity. Because, having in mind the amount of data that
the employer can collect using this kind of software, as well as the possibili-
ties for analysing it, they need to be able to determine all the circumstances in
which the results of the employee’s work are or are not achieved.

We can conclude that the termination for reasons of failing to achieve the
results of work can be legal only if the employee, under the usual circumstances
in the workplace, for an extended period of time, failed to achieve realistic and
predefined results for subjective reasons.*® Even when the software that is used
to monitor the ways and results of an employee’s work shows that the employee
did not achieve adequate results, the employer is not in the position to terminate
the employment agreement immediately. The Act defines a procedure according
to which the employer needs to notify the employee about the shortcomings of
their work in written form and provide them with instructions to improve their
work while giving a deadline after which the results of the employee’s work
will be evaluated again.’® Only if it is established that the employee did not
improve the results of their work before this deadline can the employer termi-
nate the employment agreement. The purpose of these rules is that reasons for
termination have to be objectively grounded, i.e. proven.*

Termination of employment based on the violation
of a work obligation or work discipline

Even though there are certain differences between these two reasons for
termination,*' from a practical standpoint, the question of the legal qualifica-

37 Zivkovié, B. (2008). Otkaz ugovora o radu zbog nezadovoljavajuéeg vrienja po-
sla. Labor and Social Law, XI1I (1), 335-358.

38 Tinti¢, N. (1969). Radno i socijalno pravo: Knjiga prva — radni odnosi. Zagreb:
Narodne novine, 262.

3 Article 180a of the Act.

40 Kovacevi¢, LI. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty
of Law, University of Belgrade, 342-343.

41 Actions that are considered as violations of the work-related obligations are all ac-
tions or non-actions which violate the obligations of the employee stemming from their job
description and which are, as such, determined in advance in the relevant sources of law.
On the other hand, the violation of work discipline represents a much broader framework
for the assessment of the behaviour of an employee as a reason for termination. Here, the
topic is behaviour that is not defined as a violation of a work-related obligation in advance.
Bearing in mind the legal definition of these notions (see Article 179, Paras. 2 and 3 of the
Act), from the abovementioned, we conclude that the difference lies in the fact that the
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tion of an employee’s behaviour as a violation of a work obligation or work
discipline is not crucial for the legality of the termination of an employment
agreement. The crucial task of the employer is to determine the facts pertain-
ing to the way in which the unacceptable behaviour of the employee took
place, and in the case of a potential labour dispute, the court can change the
qualification of the reason for termination provided that the facts are properly
and thoroughly established.*

Here, the subject is a situation in which the employer establishes, using
software for monitoring the results of employees’ work, that the employee was
engaged in activities that are not related to their job description during work
hours. In this regard, increased attention, from both the general and expert
public, is devoted to the question of whether employees can be punished by
the termination of employment because of their activity on social media.*

It is clear that not every activity that the employee carries out on social
media, either during or outside of work hours, can result in the termination
of employment. This applies even if an action of that sort were defined as
a violation of the work obligations in the employer’s corporate bylaws. This
is because the violations of work obligations cannot be arbitrarily defined by
the employer because it is considered unacceptable to place the employee
in a state of “permanent fear of unexpected punishment or (sudden) loss of
employment.”*

In order to be able to qualify a particular activity that an employee
carries out on social media as the reason for termination, this activity has
to have a negative impact on the legitimate interests of the employer. Since
the activities on social media manifest themselves through comments, photo-
graphs, video clips, etc., in which employees express their attitudes regarding
personal or social issues, the first constraint on the legitimate interests of the
employer can be seen in the legitimate interests of the employee to express
their views freely.®

behaviours that can be qualified as violations of work-related obligations are only those
behaviours that are defined as such by the Act, corporate bylaws or the employment agree-
ment, while violations of work discipline can also be the behaviour of the employee which
is not prescribed as a violation of work discipline but it is of such a nature that the employ-
er cannot be expected to keep the employer in the labour process following such action.

2 Trifunovié, P. (2015). Novi Zakon o radu — dva sporna pitanja subordinacije. Bul-
letin of the Supreme Court of Cassation, (3), 264.

4 Alonso D. A. (2018). Social Media in the Employment Relationship Context: A
Typology of Emerging Conflicts, and Notes for the Debate. Comparative Labor Law Policy
Journal, 39 (2).

# Kovadevi¢, LI. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty
of Law, University of Belgrade, 355.

4 The freedom of thought is actually the freedom of expressing thought, and human
beings have a natural right to think. The consequence of freedom of thought is that citi-
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Freedom of expression is guaranteed both in the Constitution of the
Republic of Serbia* as well as the European Convention.*” Starting from the
fact that the labour that an employee provides is inseparable from the entirety
of the employee’s personality, and the fact that freedom of expression is one
of the fundamental human rights, it is undoubtedly the case that, as such, it is
present in the employment relation as well. However, both sources prescribe
some limitations on freedom of expression*® and the main limitation is the
protection of the rights and reputations of other individuals. Here, the crucial
question concerns defining the boundaries of the freedom of expression of the
employee on the social media in relation to the reputation of the employer.*

zens are able to publicly express their worldviews, and their attitudes and opinions about
people, situations and events. Even if it were not protected by the Constitution, freedom of
though is inherent to every human being as homo sapiens and a property of the species as
a psycho-physical being. Markovi¢, R. (2014). Ustavno pravo. Belgrade: Faculty of Law,
University of Belgrade, 478.

4 The provision in Article 46, Paragraph 1 of the Constitution reads: “Freedom of
thought and expression is guaranteed as well as the freedom to seek, receive and spread
ideas by means of speech, writing, image or in other ways.”

47 The provision in Article 10, Paragraph 1 of the European Convention reads: “Eve-
ryone has the right to freedom of expression. This right shall include freedom to hold opin-
ions and to receive and impart information and ideas without interference by public au-
thority and regardless of frontiers. This Article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.”

48 The provision in Article 46, Paragraph 2 of the Constitution reads: “Freedom of
expression can be restricted by law if doing so is necessary in order to protect the rights
and reputations of others, preservation of the authority and impartiality of courts and the
protection of public health, morals of a democratic society and national security of the Re-
public of Serbia.”

The provision in Article 10, Paragraph 2 of the European Convention reads: “The
exercise of these freedoms, since it carries with it duties and responsibilities, may be sub-
ject to such formalities, conditions, restrictions or penalties as are prescribed by law and
are necessary in a democratic society, in the interests of national security, territorial integ-
rity or public safety, for the prevention of disorder or crime, for the protection of health or
morals, for the protection of the reputation or rights of others, for preventing the disclosure
of information received in confidence, or for maintaining the authority and impartiality of
the judiciary.”

4 The Court of Appeal decided on the appeal to the verdict of the Basic Court in
Kikinda, No. 2 111.94/16 dated March 03, 2017, in a case in which an employee sued their
employer for unlawful termination. The employee’s employment agreement was terminated
because they posted a photograph on their Facebook profile, taken with a mobile phone in
a part of a manufacturing plant where notifications prohibiting recording and taking pho-
tographs were displayed clearly on several locations. The photograph was posted with a
negative comment about the labour conditions in the company even though the photograph
was captured during an irregular event following the repairs of the ventilation system. The
Basic Court dismissed the plaintiff’s claim; however, the Court of Appeal overturned the
decision by stating that the posted photograph, among other things, “does not represent an
act of violating work discipline due to which the employee cannot continue to work for
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To conclude, only in situations in which the activities that employees
undertake on social media exceed the scope of freedom of expression and as
such result in damage to the reputation and the rights of the employer, one can
consider it a violation of work discipline, and, consequently, a justification for
termination. In that sense, we identify three situations in which the abovemen-
tioned circumstances can fulfilled, with the observation that comments and
posts that employees make on social media, in terms of content, contain nega-
tive connotations towards those individuals they pertain to.

First, here we can see a case where the

,»-..employee makes negative comments and posts about the clients and/or
business associates of the employer.”

Undoubtedly, in this way, the reputation of the employer in business circles is
harmed, which consequently reflects poorly on their subsequent business ven-
tures, i.e. profits. Since profits are the main legitimate interest of the employer,
in this case, the abovementioned activity of the employee directed towards the
employer’s clients can be seen as a justified reason for termination in the sense
of a violation of work discipline.

In addition, in this way, the relationship of trust and loyalty between the
employer and the employee is seriously threatened. It is precisely the work
relationship with the employer that allowed the employee to come into contact
with the clients in the first place, and, subsequently, by making such negative
comments on social media, the employee violated the trust provided to them
by virtue of employment and the assignment of the particular client. Due to
these reasons, the described activity of the employee on social media can be
considered a form of behaviour after which the employer cannot be expected
to retain the employee in the employment relationship.

In line with the same conclusion, one can view situations in which

,hegative comments or posts on social media platforms pertain to colleagues
or other employees with the same employer.>®”

Even though here we are dealing with a violation of the right (or rep-
utation) of another person, and not the employer, it is considered that this
behaviour indirectly has negative repercussions for the employer. Because,

the employer, but an act of freedom of expression which is not subject to the conditions,
restrictions and punishments in the interest of protecting the rights and reputations of others
in the sense of Article 10 of the European Convention for the Protection of Human Rights
and Fundamental Freedoms.” Verdict of the Court of Appeal in Novi Sad, Gz1. 2044/12
dated September 10, 2012.

59 On an illustrative example in English praxis, see the case Teggart v. TeleTech UK
Ltd (2012); Pearson M. (2014). Offensive Expression and the Workplace. Industrial Law
Journal, 43 (4), 449.
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undoubtedly, strained work relationships have a negative impact on the execu-
tion of tasks and work assignments of the employees and the employer’s work
organization. In addition, this kind of behaviour of the employee opens the
door to harassment in the workplace.’!

Out of all the potential cases of negative comments and posts of employ-
ees on social media, the cases that are directly related to the employer demand
the highest degree of caution when it comes to qualifying these behaviours as
reasons for termination, and these are situations in which an employee makes
negative comments and posts directly about the employer. Not every termina-
tion based on a situation in which an employee speaks negatively about the
employer on social media is justified. First of all, negative comments in which
one points to illegal actions on the part of the employer are not only not ille-
gitimate reasons for termination, but to the contrary, such an employee enjoys
legal protection in the sense of regulations pertaining to whistleblowing.*

The most delicate case of employment termination is the situation in
which an employee uses social media platforms to speak critically about the
employer without pointing out their illegal actions.® In this situation, there

51 The Law on the Prevention of Harassment in the Workplace, Article 6, Paragraph
1 defines harassment as “every active and passive behaviour towards an employee or a
group of employees in a company which is repeated on multiple occasions and which has
as its goal or represents a violation of dignity, reputation, professional integrity, health, or
status of an employee and which causes fear or creates hostility, a humiliating or insulting
environment, worsens labour conditions or leads to an employee’s isolation or causes them
to terminate their employment or cancels a labour contract or some other agreement,” while
Article 3 of the same Act reads, “The following persons will be considered as perpetrators
of harassment: the employer as a natural person or a responsible person in the employer’s
company as a natural person, an employee or a group of employees who carry out harass-
ment from Articles 1 and 2 of this Act”.

52 The question of whistleblowing in Serbian law is regulated in the Law on the Pro-
tection of Whistleblowers, Official Gazette of the Republic of Serbia, No. 128/2014, where
Article 2 defines the crucial notions. Thereby, under whistleblowing, the law refers to
“making public information about the violations of regulations, violations of human rights,
carrying out public office in a manner that contradicts the purpose of that office, threats
to life, public health, security, the environment as well as for the purposes of preventing
large-scale damage”; the whistleblower is “a natural person who carries out whistleblowing
in relation to their professional work, the process of employment, the use of the services
of the state and other bodies, holders of public office and authorities, business relations or
property rights over a corporation”; while the employer is “an organ of the Republic of
Serbia, provincial autonomous body or a unit of local self-government, holder of public au-
thority or a public service, legal person or an entrepreneur who employs one or more peo-
ple.” On the notion of whistleblowing in the regulations of the Republic of Serbia. see also:
Kovacevi¢, LJ. (2015). Odnos izmedu sistema unutras$njeg i spoljasnjeg uzbunjivanja i oso-
benosti zaposlenog uzbunjivaca u okviru njih. Labor and Social Law, XIX (2), 278-284.

3 The fact that even negative comments are protected in the sense of the freedom
of expression is confirmed by the European Court of Human Rights in the case Lingens v.
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is a conflict between the employee’s freedom of expression and the employer’s
freedom to conduct business. The question is which interest (or which free-
dom) is privileged. It is not possible to give a uniform answer here, because
he solution for the conflicts between two freedoms should be sought in the cir-
cumstances of each particular case. Still, in jurisprudence, there are different
criteria by which the courts should abide when making decisions about whose
legitimate interests will hold sway in a particular case.’* Among those, three
crucial criteria would be (1) the truthfulness of the negative comments and
criticisms of the employer; (2) which employee and in which contexts made
the negative comments about the employer in question (e.g. a higher degree of
protection is provided to comments and posts that are made by a union repre-
sentative in the context of topics related to the activities of unions)>; and (3)
the degree of insulting content in the particular comment or post.

Therefore, in order for the activity of an employee on social media to be
considered a justified reason for termination, it has to contradict the reasons
why freedom of expression was established in the first place. In that sense, it is
the abuse of the freedom of expression that leads to harmful consequences for
the employer that can result in a justified reason for termination.

CONCLUSION

The use of software for monitoring the work of employees is based on
the legitimate interest of the employer that relates to increasing productivity;

Austria (App. No. 9815/82), July 08, 1986, where in Paragraph 41 of the verdict it is stated,
among other things, that freedom of expression refers to “not just information or ideas that
are received positively or are not considered insulting or are subject to indifference, but
also those that insult, shock, and provoke. These are the requirements of pluralism, toler-
ance and open-mindedness without which a democratic society cannot exist.”

5% Mantouvalou, V. (2019). ‘I Lost My Job over a Facebook Post: Was that Fair?’
Discipline and Dismissal for Social Media Activity. International Journal of Comparative
Labour Law and Industrial Relations, 35 (1), 122; Del Punta, R. (2019). Social Media and
Workers’ Rights: What Is at Stake?. The International Journal of Comparative Labour Law
and Industrial Relations, 35 (1), 94-95; Wragg, P. (2015). Free Speech Rights at Work: Re-
solving the Differences between Practice and Liberal Principle. Industrial Law Journal, 44
(1), 15-19; Alonso, D. A. (2018). Social Media in the Employment Relationship Context: A
Typology of Emerging Conflicts, and Notes for the Debate. Comparative Labor Law Policy
Journal, 39 (2), 305-306.

551t is clear that the circumstance that the employee is a union representative or that
the comments are made in the context of a discussions related to the activities of the union
does not exculpate the employee in every situation. For more on this subject, see the deci-
sion of the European Court of Human Rights in Palomo Sénchez and others v. Spain (App.
no. 28955/06, 28957/06, 28959/06, 28964/06), September 12, 2011.

412



D. Bozi¢i¢, The use of software for monitoring employees’work..., pp. 398—415.

the more productive the employees are, the more profits that the employer
has. And profit is the main reason that an employer enters into an employment
relation with an employee. Yet, in this instance, the legitimate interest of the
employer is limited by the equally legitimate interest of the employee to have
their human rights respected at their workplace, as the use of such software
may seriously infringe on, primarily, the employee’s right to privacy. In that
context, during the implementation of the software in the work process, it is
necessary to respect the principles of transparency and proportionality, as they
are manifested in the decision of the European Court of Human Rights in the
Barbulescu v. Romania case.

After the issue of implementing the monitoring software, the issue of the
termination of an employment relation by the employer based on the data that
is obtained via the use of this type of software was discussed. Two reasons for
termination were analysed.

The first relates to the termination of employment as a result of a failure
by the employee to achieve work results or a lack of the necessary knowledge
and skills for carrying out the assigned tasks. Here, it was concluded that ter-
mination due to failure to achieve results can only be legal if the employee, in
the usual work conditions, does not achieve realistic and predefined results for
a longer period of time because of subjective reasons.

The other relates to the termination of employment based on a violation
of the work obligation or work discipline. In essence, this regards situations
where an employer, via the use of monitoring software, establishes that a spe-
cific employee engaged in activities that are not related to their job during work
hours, with a focus on employees’ activities on social media. These activities
were analysed through the prism of the limitations of the employee’s freedom
of expression on social media in relation to the freedom of entrepreneurship
of the employer. There is no uniform answer when the issue is presented in
this manner because it would depend on the circumstances of each concrete
case. Still, we have noted the theoretical positions on the criteria that courts
could use when adjudicating the limits in a concrete case. Among them, the
three key criteria are: (1) the truthfulness of the negative comments and criti-
cisms of the employer that the employee publishes on social media; (2) which
employee and in which contexts makes the negative comments and posts about
the employer (e.g. a higher degree of protection is provided to comments and
posts that are made by a union representative or in the context of topics related
to the activities of unions); (3) the degree of insulting content in the particular
comment or post.
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Cy MMaJli WM MMajy 3a0paHy KOHKYpeHIMje y yroBopy o paxy. Ha
OCHOBY MHTEPBjya C€ MOXE 3aKJbyUUTH Ja 3aIIOCICHH MMPUCTAjy Ha
KJay3yiry 3a0paHe KOHKypeHIHje Y cTpaxy jaa Hehe nobdutu mocao,
HaKo CMaTpajy Jia HeMa OINpaBIaHOT OCHOBA 33 OBAKBY KIay3y.Ly.

Kawyune peuu: 3abpaHa KOHKYPEHIIMje, yTOBOP O paay, BEPHOCT
HOCJIOZABILY, ¢1000/1a pajia, NPUHYIHU Paj

YBOAHA PASMATPAIbA — KOHIIENIT 3ABPAHE
KOHKYPEHIIUMJE ¥ PAJJHUM OJHOCHUMA

Hako ce TepMUH KouKypeHnyuja morao cpectu u panmje', y XX Beky,
YIopeno ca pa3BOjeM HHJIYCTpHje W IICNIOKYIHE MpHUBpeAe Ha MT00aTHOM
HUBOY NHTamke KOHKYpEHIMje 3a700uja mocebaH 3Hayaj. MelyTum, nurame
(perynucama) KOHKypeHIje (I1)ocTaje He caMO MHCTHUTYT MPUBPEIHOT MpaBa,
Beh W 3HaYajaH paJHONPABHU HHCTHUTYT.

Wnak, motpedHO je y3eTH y 003Hp TO Ia je peryimcame 3a0paHe KOH-
KypeHIfje y paJHUM OJHOCHUMA Yy M3BECHO] MepH crenupuyno. Hanme, camo
YHOIIIeHE 3a0paHe KOHKYPEHIIHje y YTOBOP O pajIy je 4eCTo MOoCceIuIa eKOHOM-
cKke HaaMOhM MOCIIO/IaBIa, OJJHOCHO YHHHCHUIIE JIa je MOCJIONaBall y MO3UIHjH
Jla IMKTHpPa 1 HEeIOBOJBHE YCJIOBE I10 3arOCIIEHOI, TO jeCT KaHAWAaTa 3a 3aro-
ClIeEbe, KOjH y CTpaxy of I'yOWTKa MOIYhHOCTH 3aIloCierha, OJHOCHO CTHIIAmka
M3BOpa MPHUXO/a, IPUCTaje Ha OBaKBe ycioe.” J[akiie, ynpaBo CynpoTcTaBbe-

' Kaza je ped o criomMumbamy KOHKYPEHIHje y MPAaBHUM aKTHMa U Y PaHUjHUM BEKO-
BHMa, Kao mpumep ce Moxe y3etu 13B. IllepmaHoB 3akoH ca kpaja XIX Beka KOjH CIIOMH-
e U NHUTame KoHKypeHnuje y npuspenu. Federal Trade Commission. The Antitrust Laws.
Hoctynno Ha: https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/
antitrust-laws. ['otoBo Bek panuje, y ®paniryckoj je noner 138B. lllanenujes 3akoH Koju Ta-
Kole TIOMHIbE TTUTamkhe KOHKYPEHIIHje. 3a BUIE O TOME KaKO Ce Pa3BHja0 MHCTHTYT KOHKY-
peHIMje y npuBpeaIHoM mpaBy BuA. Dypuuuh, J. (2011). Yearnamena npaxkca #/uin CBECHH
napasenan3aM Ha OJIUTOMOIUCTHYKOM TPXKUIITY. 300pHuK padosa llpasnos gaxyritieitia y
Hogom Caoy, 46 (1), 549-560.

2 Kaza je ped 0 MOBE3aHOCTH MpEroBapadykux Mohu U 3abpaHe KOHKYPEHIHjE Y paji-
HOM OJIHOCY jEJIHO je CUTYPHO — aHajim3a 3a0paHe KOHKYPCHIUje y pPaIHUM OIHOCHMA He-
MHHOBHO YKJby4yje U aHAIIH3y HEjeHAKUX MONM MperoBapama MPHIMKOM 3aCHHBaba Paji-
Hor oxnoca. Flanagen, J. (2019). No Exit: Understanding Employee Non-Competes and
Identifying Best Practices to Limit Their Overuse. JloctynHo Ha: https://www.acslaw.org/
wp-content/uploads/2019/11/Understanding-Employee-Non-Competes-and-Identifying-
Best-Practices-to-Limit-Their-Overuse.pdf. 3a Bume o HejeqHakoCTH ,,peroBapad-
KHX CHara” TPWIMKOM 3aCHUBama pajHor onHoca Bui. Bagchi, A. (2009). The Myth of
Equality in the Employment Relation. Faculty Scholarship at Penn Law, 256, 579—-628;
Berg, J. (2015). Labour markets, Institutions and Inequality. Building Just Socities in
the 21st Century. Geneva: International Labour Office. ¥ ToM KOHTEKCTy, HCTpa)KMBamba
OJl TIpe HEKOJHMKO TOAMHA IOKa3yjy Ja caMo jefHa aeceTtuHa 3amocieHnx y CAJl yommre
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HOCT MHTEpeca U ,,HejeqHaka Moh” cTpaHa NPIIUKOM 3aKJbydeha YroBopa O
pady, almu M y TOKY Tpajama paJHOT OJHOCA, Jaje moceOaH 3Hauaj aHalu3u
MHCTUTYyTa 3a0paHe KOHKYpPEHIMje Yy PaJHUM OJHOCHMA. Y TOM KOHTEKCTY
edekTn Kxoje 3abpaHa KOHKYpEHIIMje MMa M0 cI0007y paja, OJHOCHO pajHa
IIpaBa 3aI0CIICHOT, HAPOYHUTO J0J1a3€e IO U3paxaja y JaHallmeM ([100ann3oBa-
HOM) CBETY, T€ j¢ TIOTPEOHO YBEK MMaTH Ha yMY Ja j€ yIpaBoO II00aTu30BaHU
cBeT XXI Beka KOHTEKCT y KOM 3allOCJICHHMa Tpeda MPYKUTH 3aIITUTY PATHUX
U COLMjaJIHUX MpaBa.’

Hauwme, xmaysyna 3a0bpaHe KOHKypEHIIMje je BpCTa Kiay3yJsie, OJHOCHO
CIopasyma, Koja uMa 3a IiJb Ja 3alITUTH HHTepec(e) MOCIoaBia Koju yiaaKe,
TO jECT KOjH j€ YJIIOXKHO M3y3eTHE pecypce y pa3Boj CHOCOOHOCTH 3aMOCIICHOT,
OIHOCHO J1a CIIPEYH 3aITOCICHOT J1a 3JI0YIOTPEeOH yIIO3HABAKE Ca TIOCIOBHUM
TajHAMa WIH OIMPOKUM KPYTOM ITOCIIOBHHX TapTHepa mocioxaBma. Ca jemHe
cTpaHe 3a0paHa KOHKYPEHIIHje ce MO)KE OJHOCUTH Ha IIEPHOJ pana Ko oape-
henor mocozaBia, TO jeCT UMaTH 3a [[IUJb CIPEUaBAKHE UCTOBPEMEHOT paaa u
KOJI KOHKYpEHaTa, JI0K, ca JIpyre CTpaHe, OHAa MOXeE Jia Ce OJHOCU U Ha (orpa-
HUYCHU) BPEMEHCKH [IEPUOJT HAKOH MPECTaHKa Pajia Ko MoCiIoaaBna.?

Hako je HeCcIopHO J1a caMo MOCTOjame 3a0paHe KOHKYPEHIIHjE Y PaIHUM
OJTHOCHMa MMa CBOj ratio (kao MaHH(decTannja BEpHOCTH 3arOCICHOT MOCIIO-
JIABIly W BPCTa TapaHTH]je Ja 3alociieHn Hehe 3110ynoTpeOnuTH cTeueHa 3Hama
W/WITK TOCIIOBHA TIAPTHEPCTBA)®, YMHU CE€ JIa HHje TaKo Jako mpoHahu ompas-

MOKyIlIaBa Ja Tperoapa o 3a0paHu koHkypeHuwuje. Eisenbrei, R. (2016). White House
issues call to action on non-compete clauses. Jloctynmno Ha: https://www.epi.org/blog/
white-house-issues-call-to-action-on-non-compete-clauses/.

3 Ypnapesuh b., Pagymnosuh, 3. (2012). [o6anu3anuja u KOHIIENT COLUjaTHAX Mpa-
Ba. Cpiicka fionuiniuuxa mucao, 1/2012, 178.

4 Ca jemHe crpaHe, KOMIIaHHje y KOjiMa je MPUCYTaH BEJIUKH CTCIICH HHOBATHBHOCTH
II0Ka3yjy CKJIIOHOCT Ka TOME J1a MHKOPIIOPHUIY OBAKBE KJay3yJle Y yrOBOPE ca 3aloCICHuMA.
Ca npyre crpaHe, OHE KOMITaHHje y KOjUMa JI0JIa3H JI0 [afa CTeleHa HHOBAaTHBHOCTH TaKO-
he y cTpaxy ox Tora jga 3armociieHd mpoHal)y HOBO paJHO MECTO YKJbY4yjy OBaKBe Kiay3yJe
y YroBOpe 0 paiy ca 3amocieHnmMa (T3B. Opura yciien oOpHyTe Kay3amHocT). McAdams, J.
(2019). Non-Compete Agreements: A Review of the Literature. JloctynHo Ha: http://dx.doi.
org/10.2139/ssrn.3513639. Kana je ped o mpecTaHKy pagHOT ogHOca Tpeba MMaTH Ha yMy
Ja ,,paJTHO MIPaBO HACTOjHU Ja Yy MOIVIeAy HpecTaHKa paJHOr OfHOCA, Y KOHKypeHIuju dop-
MaJIHO jeJTHAKMX EKOHOMCKHX M COLMjaJIHUX MpaBa M ci10001a 3amocieHor (IpaBo Ha paj
n cnoboza pana) U IMociofaBia (IpaBo CBOjUHE M c1000za Mpery3eTHHINTBA), 00e30enu
jeHaKe IIaHce 32 OCTBApUBALE U 3aLITUTY HHTEPECA Koje Ta Mpasa MoKpHuBajy [...]". Kosa-
yeBuh, Jb. (2016). Bamwanu pazroszu 3a owixkas yZosopa o pady. beorpan: [IpaBau dakynret
Yuusepsurera y beorpany, 27.

5 Unak, Tpeba y3etu y 003up ciexnehe: ,,00aBe3a BEpHOCTH, IIPUTOM, HE PEICTABIbA
IJIaBHY, OCHOBHY o0aBe3y M3 pagHOT OJHOCA, Kao IITO je TO OMO CIydaj y CpelmbeM BeKy
(mocebHO Kaza je ped 0 YroBOpY O BEpHOj CIy>KOM), WIIM Kao IUTO mpeasulhajy 3aroBopHU-
LM CTaTyCHE KOHIEIIHUje pagHor oxHoca y Hemadkoj MOYETKOM MPONUIOT BeKa. YMECTO
TOra, CaBpEMEHO PaJHO MPABO I03Haje 00aBe3y BEPHOCTH Kao JOMYHCKY o0aBe3y, Koja CiIy-
KU UCTIYH-CHY ITaBHUX 0OaBe3a u3 pamHor onHoca.” Kosauesuh, Jb. (2013). IIpasua cy6-
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ame 3a BEIUKY ,,IIOMYJIapHOCT  OBAaKBHUX Kiay3yia, MOCEOHO ako ce BOTU
padyHa o rmocjenuiama Koje 3adpaHa KOHKypeHIHje UMa 1o ciiodoy paaa Kao
OCHOBHO paJTHOIIPaBHO HauelIo.

Haume, yumennna na kimaysynaa 3a0paHe KOHKYpPEHLIMje€ OrpaHU4aBa
c11000/1y pajia 3all0CJICHOT TOBOPH y MPWJIOT TOME Ja OBa Kiiay3yia Tpeda Ja
Oy/ie cacTaBHH /IO YroBopa O paay camo y usyseilinum ipunuxama.® Vnax,
CUTyalllja y TMpPaKCH je 9ecTO y PacKopaKy ca OBHM HAa4YeITHHM IIPABHIIOM.
raBume, mormo 6u ce pehm ma cy ,,[TOCIOAABIN HCKOPHUCTHIIN Kiay3yse
3a0paHe KOHKypEeHIMje Ja MIJIMOHIMA PaJHUKa Oy3MYy CI000Iy Jia MPOMEHE
M0CA0 WJIM 3aIll0YHY COINCTBEeHH rocao”.” O ToMe KOJIHKO je 3a0paHa KOHKYpEH-
yje y pagHuM OJHOCHMA ,,ITOMylapHa” y MOCICIBUX Map ACHEHU]ja CBEI0YC
U Pe3yATaTH jeTHOT HCTPaXKMBama CIPOBEACHOr mpe map romuna y Cjenu-
wmeanM Amepuukum [pxaBama (CAJl) — namme, ,,Herme oxko 30 mMunmoHa,

OJHOCHO NPOLEHTyalHO rocMmarpaHo oko 18 %, pagnuka y CAJl uma Heky

BpCTY 3a0paHe KOHKYPEHIHje M0 IPEeCTaHKy pajHor oxHoca”,® a 3abpaHa KOH-

KypeHIIHje je MPUCYTHA YaK 1 KOJ OHUX KOjU pajie y MPOU3BOIHY CEHABHYA U
pagHUKa y CKIAAUIITHMA.’

opounayuja y paonom oonocy u wene Zpanuye. beorpan: IlpaBau dakyarer YHusepsutera
y beorpany, 102.

¢ He, Zhaozhao. (2021). Motivating Inventors: Non-competes, Innovation Value and
Efficiency. JoctynHo Ha: http://dx.doi.org/10.2139/ssrn.3846964.

7 Vaheesan, S., Buck, M. (2021). Non-Competes and Other Contracts of Disposes-
sion. Michigan State Law Review, Forthcoming, 1.

8 Schmidt, M. (2017). Non-Compete Agreements: Potential Pitfalls under Both
Employment and Antitrust Law. Employee Relations Law Journal, 43 (1), 64. Pesyaratu
JIPYTOr UCTPaXKMBambha Koje je HeAaBHO crpoBeo VHCTUTYT 3a eKoHOMCKY noiuTuky y CAJL
Takole roBope 0 M3y3eTHO BEJIMKO] 3aCTYIJBEHOCTH 3a0paHe KOHKYPEHIHjE Y PaJHUM OIHO-
cuma y npuBatHoM cektopy y CAJl — ,nerae usmelhy 27,8 % u 46,5 % panHe cHare y npu-
BaTHOM cexTopy — u3Mel)y 36 munmona u 60 MHIMOHA paJHUKA — UMa CIOpa3yM o 3a0paHu
koukypennuje”. Colvin, C., Shierholz, H. (2019). Noncompete Agreements. JloctynHo Ha:
https://www.epi.org/publication/noncompete-agreements/. MHTepecaHTHO je HaNOMEHYTH
na cy cynosu y by Ilep3ujy npuinkom oneHe 3abpaHe KOHKYPEHIHUje y3UMalIn y 003up He
caMo OIpaBJlaHe HHTEpEece IOCII0/aBla 1 TepeT KOjU Ce TUME CTaBJba Ha 3aloCieHOT, Beh
U IIMTamka jaBHOI HHTepeca. Y TOM IOIIeNy, HOCTOje CTABOBH Ja C€ Y MepHoay niodanHe
MaHJeMHje MO)Ke TOBOPUTH O MOTpPeOM MpoHajacKka HOBOT ITOCIA Kao BPCTH jaBHOT MHTE-
peca. Saulsbery, G. (2021). Restrictive Covenants in the COVID Era: Pandemic-related
Unemployment Raises Questions about the Enforceability of Non-compete Agreements. Jlo-
cTynHO Ha: https://content.ebscohost.com/ContentServer.asp? T=P&P=AN&K=149164499
&S=R&D=bwh&EbscoContent=dGJyMNHX8kSep6840dvuOLCmsEmep7JSrq64StWW
xWXS&ContentCustomer=dGJyMPGqtkivr7JRuePfgeyx43zx, 10. 3a Bumie o ytuuajy 3a-
OpaHe KoHKypeHIuje Ha pajHe oqHoce y CAJ] v.: Kesan, J. Hayes, C. (2011). The Law and
Policy of Non-Compete Clauses in the United States and Their Implications. ///inois Public
Law and Legal Theory Research Papers Series, 11 (7), 398.

® McAdams, J. (2019). Non-compete Agreements: A Review of the Literature. Jlo-
ctynHo Ha: http://dx.doi.org/10.2139/ssrn.3513639.
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AHAJIM3A HOPMATUBHOI' OKBHUPA
Y NOIVIEAY 3ABPAHE KOHKYPEHIIMJE

3adpana koHKkypeHuHje y nomaheM (pagHoM) 3aKOHOAABCTBY

Kparak oCBpT Ha MCTOPHjCKY NEpCIEKTHBY HaM yKa3yje Ha TO Ja je
MHCTUTYT KOHKypeHnHuje Omo mpucyTan y nomahem mpaBy jomr y XIX Beky.
Hamme, criomume ce jom y CprckoM rpahaHCKOM 3aKOHUKY, 8 IIOTOM Mame
ol Beka kacHHje, TauHuje 1937. roguHe mocTaje peryiaucaH ¥ TproBadkum
3aKOHHKOM Y IOIVIEY YWIAHOBA yIpaBe Tpropaukor apymrea.'’ [lutame KOHKY-
peHIIMje 0 JaHAC OCTaje BEIUKUM JAEIOM PEryJHCcaHO NPUBPEAHUM, OTHOCHO
KOMITAaHHUjCKAM TIpaBoM!'!, ajy ¥ MpaBoM KOHKYPEHIIHje Kao MOCECOHOM IPaHOM
npaBa. Melytum, cam nouerak XXI Beka JJOHOCU HOBUHE Y TOTNEy yBOhema
MHCTUTyTa 3a0paHe KOHKypeHIMje W y jaomahie pajaHo 3akoHomaBcTBo.'? Ca
jemHe cTpaHe, TaKBe HOBHHE Cy O3HaumIIe HOBe U Behe MmoryhHocTH 3a mocio-
JIaBIle Ja 3alTUTE CBOja ,ylarama’ y 3aloclieHe, JOK Cy ca Jpyre CTpaHe
OTBOpPHIIC BpaTa HE TaKO PETKHUM 3JI0yIOTpedaMa, TO jeCT HeOlIpaBJaHuM Orpa-
HUYeHNUMa c1000/1e paja y MpakcH.

TpenyTtHo Baxkehu 3akoH o pajay npensuha 3a0paHy KOHKYPEHIIHjE Y YII.
161. y KOM je pOInHUCaHo:

,»YTOBOPOM O pajly MOTY Ja C€ yTBPAE IOCIOBH KOj€ 3aM0CICHN HE MOXKE
Jla paay y CBOje MME M 3a CBOj PauyH, Kao M y MM€ U 3a padyH JIpyror Mpas-
HOT WK (PU3MYKOT JHIa, 0e3 carlaCHOCTH TOCJI0/aBla KO KOTa je y paJHOM
onHocy (y JajbeM TekeTy: 3abpaHa KOHKypeHiuje).” !

3akoH 0 paay Takohe Mmo3Haje ¥ MOryhHOCT yroBapama 3a0paHe KOH-
KypeHIIMje 3a OrpaHWuYeH IIepHOJ HAKOH IPecTaHKa pajHOT OFHOCA KOJ
nocionasna. ,,M3y3eTHOCT” yKJbydnBama Kilaysyje 3a0paHe KOHKYpEHIHje Y
YTOBOp O pajly ce orjiera y ToMe HTO je 3a0paHa KOHKYpEeHIHje H03BOJbEeHA
€amo YKOJIMKO 3al0CIeHN

10 Kycogai, B. (2006). Heka nurama y Be3u ca 3a0paHoM KoHKypeHuwje. I[Ipaso —
iwieopuja u fipaxca, 23 (7-8), 22.

' Yn, 75, 76, 109. u 483. 3akoHa o npuBpeaHuM apymrBuma, Cayoicoenu 1achuk
PC, 6p. 36/2011, 99/2011, 83/2014. — np. 3axoH, 5/2015, 44/2018, 95/2018. n 91/2019.

12451, 93. 3akona o paxy ox 2001. roqune, Cayocoenu cnacnux PC, 6p. 70/2001. u
73/2001.

B Ym 161. cr. 1. 3akona o paxy, Cumyorcoenu cnacnux PC, 6p. 24/2005, 61/2005,
54/2009, 32/2013, 75/2014, 13/2017. — opnyka YC, 113/2017. u 95/2018. — ayreHTn4HO TY-
Maueme. Kana je ped o aupexropy, ¢ 003MpoM Ha TO Ja AUPEKTOPH MOTY OUTH aHTa)KOBaHH
OWJIO IT0 OCHOBY YTrOBOpa O paiy, OWIIO IO OCHOBY yroBopa O MeljycoOHMM mpaBuMa U 00a-
Be3aMa, y OBOM JIPYrOM CIIy4ajy (ako IUPEeKTOp paju BaH paJHOT OJHOCA) Kiiay3ya 3abpaHe
KOHKYPEHIIMje MOXKe Takol)e OMTH yKJbydeHa Uy yroBop o MeljycoOHUM paBnma u oOaBe3a-
Ma. Y TOM ciydajy Bake UCTa IpaBUJia Kao ¥ 3a KJay3yldy Koja je Ie0 yroBopa O pasmy.
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,--.CTEKHE HOBA, MOCCOHO BaKHA TEXHOJIOIIKA 3HAa, IIMPOK KPYT MOCIOBHUX

mapTHEpa Win 1a jole 10 ca3Hama BaXHHAX MOCIOBHAX HH(pOpManrja u Tajan”.'*

Haume, ,,c 003upoM &a mpencTaB/ba OTpaHUYCHE clioboie pana, 3abpaHa
KOHKYpEHIIMje ce J0mymTa Beoma pecTpuktusHo”." IlItaBuiie, 3abpaHa KOH-
KypeHIIHje MOopa OWUTH OrpaHWuYeHa W TEPUTOPHjaJHO, IITO CE IMPEUU3HUje
yTBpljyje OMIITHM aKTOM IOCJIOAaBIA M yroBOpoM o paxy.'® Takohe, 3akoH o
pamy Mmpomucyje HaKHaIy MITETe Kao CAHKIH]Y 3a 3arOC/ICHOT KOjH MPEKPIIN
obaBe3y 3abpaHe KOHKypeHIHje.!” Y TOM KOHTEKCTY Ba)KHO je& HAIlOMEHYTH
Jla je MOTpeOHO HampaBUTH pasrpaHuueme u3Mel)y 3abpaHe KOHKypEHILH]e,
ca jegHe cTpaHe, M 00aBe3e 3allOCIICHOT Jla 4yBa IOBEPJbUBE MH(pOPMAIH]jE
y TOKy Tpajama W IO MPEeCcTaHKy paJHOr OnHOca, ca apyre crpane. Hawmme,
3allOCJICHN Cy y 00aBe3W Jia 4yBajy CIy)XOeHe W Jpyre TajHe onpelheHe kao
TaKBE OIIITUM aKTOM IOCJTOMAaBIa, a KPIICHEe Te 00aBe3e MOBIAYM 32 COOOM
JETUKTHY OAroBopHOCT.'® Mnak, y nutamy je opy2a obaseza y OMHOCY Ha 00a-
Be3y 3a0paHe KOHKYpEHIIHje.

Kana je peu o yroBapamy OBakBe KJIay3yle HaKOH MPECTaHKa pPagHOT
0JTHOCA, MAKCUMAITHO TPajame je iiepuod 00 0e ZoduHe N0 MPECTAHKY PalHOT
0JTHOCA, C THM IITO y OBOM CITy4ajy TIOCTOJH jOII jeIaH YCIIOB KOjH MOpa OUTH
HCIYHEH Kako OM Kiay3ylia Owmiia BaJMJHA — HEONXOJHO je Ja Ce yTrOBOPH
HOBYaHa HaKHa/a Kojy he mociomasar miahatu y oBoM Tiepuoy, Te Ja MocIo-
nasall 3qucitia ucruiahyje oBakBy HakHany.'” HanMme, HOBUaHA HAKHAA ,,CITY KU
3aM0CIICHOM Ja TPEMOCTH Taj IEPUOA y KOjeM He cMe Ja 00aBjba MOCIOBE KOjU
Ou My uHave qoHocHIH npuxoxae”.?’ Jlakie,

¥y, 161. cr. 2. 3akoHa 0 paiy. 3Hauaj MOCIOBHE TajHE W HEOIMXOIHOCT Jia ce 3a-
wTuTe nHGOPMAIHje Koje Cy MOCIOBHA TajHa je youria cyicka npakca y CAJl jour y apyroj
nonoBuHN XIX Beka. 3a Bumie o Tome v.: Jopuuuh, K. (2018). [TocinoBHe TajHe: oapeheme
u ocHoBu 3amrture. Ciipanu ipasnu scusoi, 62 (1), 7-19. HoBune y morneny perynuca-
1ha TOCJIOBHE TajHe y JoMaheM 3aKOHOIABCTBY Cy yCJIEAMIE JOHOIICHEM HOBOI 3aKOHA O
3alITUTH MTOCJIOBHE TajHE KOju je moHeT 2021. roxune (3aKoH O 3aIITHUTH IIOCIOBHE TajHE,
Cyarcoenu Znacuux PC, 6p. 53/2021). Kaxo ce HaBoau y o0paznoxemy (mpeaiora) 3akoHa
KOjH je yCBOjeH: ,,3allITUTOM IOCJIOBHE TajHE C€ ILITHUTE WHBECTHIHjE NPUBPEIHHUX CyOje-
Kara y CTHIIamke, pa3Boj M NPHMEHY 3Hama M HCKYyCTBa W JApYrux HHQOpMaluja Koje um
00e30el)yjy mpenrHoCT HaJl KOHKYpPEHIIHjOM.”

5 O6panosuh, I. (2002). 3abpana KOHKypeHIHje npemMa 3aKkoHy O paay. 300pHuk
paoosa [IpasnoZ paxynitieitia y Huuwy, 43, 340.

' 3akoH 0 pamy, w1 161. ct. 3.

7 Ibid., an. 161. cr. 4. 3akoHa 0 pay.

18 Jly6apna, b. (2021). Paowno iipaso — Paciipasa o dociiojanciuigy Ha pady u coyu-
Jannom oujanody. beorpan: [lpaBuu ¢akynter YHuepsutera y beorpany, 753.

1 3akoH 0 pany, wi. 162.

2 Panhenosuh & Ilapruepc. (2019). Knaysyra 3abpane koukypenyuje y yZ060py o
paody. JoctynHo Ha: https://randjelovic.rs/sr/nas-blog/klauzula-zabrane-konkurencije-u-ugo
voru-o-radu/.
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,»-..HOBUAHA HAKHAJa y OBOM CJy4ajy IPEICTaB/ba BPCTY HAKHAJC IITETE KOjy
3aroCJICHU PEaHO TPIHU jep He Moxe y oapeheHoM nepuoay na obaBiba oape-

hene mocose”.?!

Wnak, HaCympoT peliemuMa U3 ofpeheHHX CTpaHUX MpaBa, 3aKOH O pajy
HE MPOINHUCYje MUHUMAITHH U3HOC HaKHAJE KOjU TOCIIOAaBall y OBOM CIIydajy
nMa obOaBe3y jaa uciuiahyje. Takole, jour jemHa ,,oakmuna” 3a MOCIOAABIE
je MpUCyTHa y TOME IITO Ce Ha OBY HAaKHAJy He 00padyHaBajy IOMPUHOCH 3a
00aBe3HO COLMjATTHO OCUTYpambe.?

[ToTpeOHO je HATOMEHYTH J1a HaKo 3a0paHa KOHKYPEHIIH]je Koja BaXKu (M)
[0 MPECTAHKY PAIHOT OJHOCA HAaueIHO OHeMOoryhaBa 3arocieHOr /1a Pajn Koj
KOHKYPEHTa, OHa HEPEeTKO de facto onemoryhapa 3aloC/ICHOT Ja YOIIITEe pajd
Oynyhu Ja MoCIoaBIM KapaKTepHIIy CBE APYre MOCIOAaBIe y UCTO] OpaHIIH
Kao KOHKYpEHIIH]y, a 3a0pamyjy 00aBJbake CBUX IOCIOBA U3 OpaHIle y K0joj
3aIOCJICHH PajIH, TO JeCT y K0joj je paauo. Haume, ped je o ToMe J1a ce y mpakcu
4ecto cpelieMo ca yropopuMa o pajy KOju y ey KOju ce OJHOCU Ha 3a0paHy
KOHKYPEHIIHje Cajpike BPJO OIIITY, OJHOCHO MIMPOKO MOCTaB/beHy (Gopmy-
Janujy Koja ce OJHOCH Ha IOCJIOBE KOje 3aloCiIeHH nMa 3a0paHy Ja obaBsba
JIOK Tpaje 3abpaHa KOHKypeHIHje.”> ¥ TOM KOHTEKCTY, HaKo 3aKOH O paiy To
HE HAaBOJW M3pHYUTO, BehWHCKH mpuxBaheH CTaB je Jia je yroBOpoM O paay
HEOIXOIHO HM3BPIIMTH MPEILHM3UPAkE MMOCIOBAa Ha KOje ce 3a0dpaHa OIHOCH,
OJIHOCHO TaYHO HABECTH KOj€ TO MOCIOBE 3all0C/IeHN He MOXKe Jia 00aBba 0e3
CarmacHOCTH MOCIO/IABIIA, a Jia NaylianHe 3a0paHe He NPOU3BO/e MPABHO J¢j-
ctBo.?* Ca mpyre cTpaHe, yak M Kjiay3yJia Koja je HUIITaBa jep Ha CaapyKu OHII0
KakKBY KOHKPETH3AIHjy ,,AMa CBOjy (aKkTHUKy CBPXY — Jia 3aCTpallld 3arocie-
Hor”?. YmpaBo 1a 6u ce u3berie HeIoyMHUIle KOje nMajy HeraruBaH edekar 1mo
3arocieHe, MOTCHIMjaTH! TpeyIor Ou OWo Ja caM 3aKOH O pajay HU3PUYHTO
MPOITUIIIE Ja je Kiay3yla 3a0paHe KOHKYpEHIIHje HeBakeha YKOJIMKO TOCIOBU
KOj€ 3aIl0C/ICHN HE MOXe J]a 00aBJba HUCY MPELU3UPAHH.

2l Munubere MUHHCTAPCTBA paja u couujanue moiutuke, op. 011-00-617/2008-02
on 19. 9. 2008. rogune.

22 Munubsewse Munucrapersa ¢punancuja 6p. 011-00-325/2015-04 ox 14. 10. 2015.
TOJIMHE.

2 Kynuh-Mapuh, T., Jlanhesuh, A. (2020). Kraysyra sabpane xonxypenyuje —
bome ciipeuuitiu HeZo newuinu. JloctymHo Ha: https://zuniclaw.com/zabrana-konkurencije/

2 [TaBnescku, A., Becenunosuh, A. Kiaysyne sabpane konxkypenyuje. JJOCTyIIHO Ha:
https://pavleski-law.rs/radno-pravo/klauzula-zabrane-konkurencije/. CxBarame na 3abpa-
Ha KOHKYpEHIMje MoApa3yMeBa Kao HY)KHOCT TO Jia Ce MPEeLU3Hpajy MOCIOBH Koje 3aro-
CIICHH HEe MOXe Ja 00aBsba MOTBpHEHO je U MUIJbeHeM MHHHCTapCTBa pajia M COIMjaj-
He nosuTuke jomr 2005. roguHe. Mulybetbe MUHUCTAPCTBA pajia U COIMjaliHE MOJUTHKE,
Op. 011-442/2005-02/(1) ox 1. 6. 2005. roxune.

% Boduu 3a flocrooasye KoO y208aparbd 3a0pane KOHKYpeHyuje y paoHoM O0OHO-
cy. (2020). ,,CrojroBuh amBokatu”. [loctymHo Ha: https://statt.rs/sr/vodic-za-poslodavce
-kod-ugovaranja-zabrane-konkurencije-u-radnom-odnosu/.
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Kparak nperyien npaBHor oksupa y (oapehenum) apxaBama
EBponcke yHuje — moreHuujajHe cMepHuLe 3a joMahe 3aKOHO1aBCTBO

Ha camom moderky OMTHO je HamIacUTH Aa MpPaBHU OKBHP EBporcke
yauje (EY) He cagpxu onpende koje ce THay 3abpaHe KOHKYPEHIIUjE Y PalHUM
oHOCHMA. 3a pa3yMeBame HayelHor ctaBa EY 0 oBoM muTamy je oj 3Ha4yaja
penatuBHO ommTa oxpenda npucytHa y Iloesbu EY 0 ocHOBHUMM mpaBuMa
KOjoM je mporucano ciexache:

,»CBaKo MMa TpaBo Ja paau U Ja ce 0aBu cii000HO U3a0paHUM WM MIPH-

xBalieHUM 3aHUMameM” .2

Wnak, mopex HauenHe rapaHTHje ciuoboxe pama, mpaBo EY He maje Ommoke
CMEpHHUIIE y TIONIeay 3a0paHe KOHKYPEHIIH]e Y PaJHUM OTHOCHMA.

MebhyTtum, nako npaBo EY He canpku neTaJbHHUjE OAPEIHUIIC O MTUTAKY
3a0paHe KOHKYPCHIMje Yy paJHAM OIHOCHMA, YMHHU ce Ja mopeheme noma-
her pemema ca pememuMa U3 ope)eHUX 3aKOHOIABCTaBa Jp)KaBa WIaHWLA
EY Moxe natu yBua y To Ja nu noMahe MpaBo y CyBHIIE BEIMKO] MEpH Jaje
IpeBary MHTEpecHuMa jeHe O CTpaHa y paJHOM OAHOCY Kaja je ped O MHCTHU-
TyTy 3a0paHe KOHKypEHIMje (HaApOYHTO IO MPECTaHKy PagHOT OxHOoca). Y
TOM CcMHCIy, ayTopka y TabGemm 1 nmaje kparak mperien peuiema y MoTieay
perynucama 3a0paHe KOHKypeHIHje (10 MPEeCTaHKy PaJHOT OJHOCA) M3 TPHU
(HEeMa4KoT, CIOBEHAYKOT' M XPBATCKOT) 3aKOHOJABCTBA Ap)kaBa wianuia EY.?
AyTopka je m3abpaia HaBeleHa 3aKOHOIABCTBA KAa0 HCTPAKUBAYKH y30paK
¢ 003UpOM Ha TO JIa OBa 3aKOHOAABCTBA CAAP)KE peIleHa KOja Cy BEIUKUM
JIEJIOM CJIMYHA ca PelIeHheM MPUCYTHUM y gomaheM 3akoHy O pamy Kaj je ped
0 3a0paHu KOHKYpEHIHje, anu uiak y Behoj Mepu y3umajy y o03up U MHTe-

26 Tarasewicz, Y. (2010). Drafting and enforcing non-compete agreements in the
European Union: the examples of France, Germany and Italy. [lJoctynHo Ha: https://www.
internationallaborlaw.com/wp-content/uploads/sites/15/2012/10/Drafting-and-Enforcing-
non-compete-agreements-in-the-EU.pdf. Nnak, uHTepecaHnTHO je HAMOMEHYTH Ja je joI
noyeTkoM oBor Beka EY 3aysena cienehu craB koju y3uma y 003Hp Kako MHTEpece 3ario-
CIICHUX, TaKO U MHTepece mocyozpanua: ,,l1Ito ce THye cloOOIHOT KpeTama paJHUKa, Ba-
JKHO j€ J1a IOCTOjH PaBHOTEXka, C jeJiHe CTpaHe, n3Mely OCHOBHMX IpaBa paJHHMKA Ha pag U
OCTBapUBambe IIpaBa Ha cI000IHO KPETambe H, C Ipyre CTpaHe, paBa MOCI0aBIa 1 ITHTH
CBOje JIETUTUMHE MHTepece of KoHKypeHara.” European Parliament (2002). Answer given
by Mr Monti on behalf of the Commission. loctynHo Ha: https://www.europarl.europa.eu/
sides/getAllAnswers.do?reference=E-2002-1637&language=SL

%7 3a BHIIIE O 3aKOHCKHM pEIICHUMa y pa3InduThUM apkaBama EY v.: Weberndorfer,
F. (2017). A Comparison of Laws in Selected EU Jurisdictions Relating to Post-contractual,
Non-competition Agreements between Employers and Employees. JloctynmHo Ha: https://
www.nortonrosefulbright.com/en/knowledge/publications/9807eea3/a-comparison-of-
laws-in-selected-eu-jurisdictions-relating-to-post-contractual-non-competition-agreements-
between-employers-and-employees.

423



Tachux Adeoxaiticke komope Bojeooune, 0p. 2/2022.

pece 3amoCnennx, Te MOry GUTH BPCTa CMEpHHUIIE 33 MOTCHIMJATTHE H3MEHE H
nomnyne gomahe: sasoHOmaBcTBa. 8293

Tatena 1.
HpxaBa 3akoHcKa ozpenba | Bpemencko Tpajame | MUHUMaTHE H3HOC
10 OKOHYAIbY HaKHaJe
pazHor oxHOCca
Jeo (cexuuja) Maxkcumym 50 % nocnenmwe HaKHAIE
Hemauka®® | 60—75. TproBUHCKOT | iBE rOAMHE Ha KOjy je 3aIl0ClIeHH
3aKOHUKA 0CTBapUBao MPaBO
Un. 37-40. 3akona | Makcumym 1/3 mpoceune 3apajie 3aro-
Croseruja®® 0 paJiHUM OJTHOCHMA | JIBE TOJMHE CJICHOT KOJy je OCTBapuBao y
IEPUOy OJ TPU Mecela mpe
OKOHYama PaJHOT OHOCA
Ui 102-106. 3ako- | Makcumym 50 % npoceuHe 3apaje 3aro-
XpBarcka® Ha 0 paxy JIBE TOJMHE CIICHOT KOjy je OCTBApHBAo y
MIEpUOy Ol TPU Mecela 1pe
OKOHYama PaJHOr OfHOCA

Ha ocnoBy Tabene 1 Moxe ce 3akJbyduTH Aa HacynpoT jomahem mpay,
KOje HE MpPOINKCyje MUHMMAIHU H3HOC HAaKHAJE KOjU IOcCionmaBal uma oda-
Be3y Ja uciiahyje y ciydajy Tpajama 3a0paHe KOHKYPCHIIHje IO MPEeCTaHKy
pazHOT OHOCA, HABEJCHA 3aKOHOJABCTBA MIPOIIHCY]Y MUHUMAIHN W3HOC, IIITO
j€ CBaKaKo TOBOJbHHUjE PEIICHE 3a 3arocieHe, Te MOTCHIMjallHa CMEepHHUIA
3a U3MEHE U JIoNMyHe AoMmaher 3aKOHOAABCTBA. Y TOM IOINIEAY MHTEPECAHTHO
jé CIOMEHYTH Ipeasor u3MeHa aomaher pagHOr 3akoHoAaBcTBa LleHTpa 3a
nocrojancteed pax (LIJIP). Haume, LIJIP npennaxe na HakHaaa Koja ce UCILIa-
hyje ykonmko 3a0paHa KOHKypEHIIHjE BasKH IO MIPECTaHKy PagHOT oHOCa Oyme
HajMame jellHaKka MPOCEYHO) 3apajiy 3allOCJIICHOT 3a MOCHeAmuX 12 Mecenu
pana kon mocnoxasia. Takohe, IIJIP npensula pesunupame onpende koja ce
OIHOCH Ha HAKHAAy HITETe KOjy ITOCIOAABAIl MOXE Ja 3aXTeBa ako ce Tpe-
KpIu 3a0paHa KOHKYPEHIHje THME IITO OU ce yBeo CyOjeKTUBHU (TPU MECeLa)
U O0jeKTHBHHU (IBE TOIMHE) POK Y KOM IIOCIOJAaBall MOXKE Jia 3aXTeBa HakK-
Hajy mrere.’!

2 Trgovinski zakonik (Handelsgesetzbuch, Gesetz vom 10. 5. 1897 (RGBL. 1 S. 219)
zuletzt gedndert durch Gesetz vom 7. 8. 2021. (BGBL I S. 3311) m.W.v. 12. 8. 2021).

2 Zakon o delovnih razmerjih, Uradni list RS, §t. 21/13, 78/13. — popr., 47/15. —
77SDT, 33/16. - PZ-F, 52/16, 15/17. — odl. US, 22/19. — ZPosS, 81/19, 203/20. — ZIUPOP-
DVE in 119/21. — ZCmIS-A.

30 Zakon o radu, Narodne novine, br. 93/14, 127/17, 98/19, na cnasu ox 1. 1. 2020.

3! IlenTap 3a JOCTOjaHCTBEH paf, ,, Yiaod [Tanme” uenrap (2020). 3axon o pady (mo-
den). HoctynHo Ha: http://cdrsrbija.org/wp-content/uploads/2020/12/Model-ZoR-finalna-
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IMopexn muTama MUHUMAJIHE HaKHA/IE MOXKe ce pehu 1a peliemha U3 HaBe-
neHux apkaBa EY mponmcyjy m onpeleHe m3y3eTke y OMHOCY Ha BaKeHeE
3a0paHe KOHKypeHIHje, IITO je onapa3 y3umama y o03up (y Behoj mepm)
MHTepeca 3arnocieHnx. Ha mpumep, HEMauyko 3aKOHOJABCTBO IPOIHUCYje Jia
3a0paHa KOHKYpEHIIHje HUje Bakeha YKOJIMKO HE CITY)KH Jia 3alITUTH OTPaB/IaH
MHTEpEeC MOCIOABIA WIN CTBapa HECpa3MepHe mperpeke npodheCHOHaTHUM
MoryhHoctiMma 3anocneHor.*? Kaga je ped o OleHH Cpa3MEpHOCTH, CIHIHO
peliehe HEMayKoM je MPHUCYTHO M Y XPBAaTCKOM 3aKOHOJABCTBY TJie CE HABOJAU
Jla 3a0paHa KOHKypEeHIje He 00aBe3yje ako Hecpa3MEepHO OrpaHuYaBa paja u
HarpenoBame pagHuka.”® Mako je u3y3eTak Koju ce OAHOCH Ha HECpasMmepy y
OrpaHHMYaBarby pajia BPJIO IIMPOKO IOCTABJbEH, HUITAK OM MOCTOjarbe OBAKBOT
M3y3eTKa MOTJIO OWTH cMepHHIIa 3a qoMahe 3akoHONaBcTBO. KoHayHO, MHTe-
PECaHTHO je HAIIOMEHYTH Jia CJIOBEHAYKO 3aKOHO/IABCTBO JI03BOJbaBa 3a0paHy
KOHKYpPEHIIMje 10 TPECTaHKy PaJHOr OJIHOCA CaMO aKO je 10 MpeCTaHKa
pamHOr OHOCA IONLIO BOJBOM WIIM KPUBHUIIOM 3aIIOCIEHOT, IIITO TaKohe CyKaBa
JoMeT 3abpaHe KOHKypeHImje.** YipaBo HaBeneHe onpenbe koje y Behoj mepu
y3uMajy y o03up (M) MHTEepece 3allOCIICHUX YCIOCTaBJbajy BehH cTerneH pas-
HOTEXEe CyNPOTCTaB/bEHUX MHTEPECa CTPaHa Y PaJHOM OJHOCY Kaja je ped o
3a0paHy KOHKYPEHIUje, Te MOTY OUTH CMEpHUIIA 3a JoMahu MpaBHU OKBUP.

3ABPAHA KOHKYPEHIMJE U3 YIUIA IIOCJIOJABIIA
— JOKA3 BEPHOCTHU 3AIIOCJIEHUX

Mako 1mocToju BHIIIE OCHOBA 332 apryMEHTAIHjy ONpaBIaHOCTH 3abpaHe
KOHKYpEHIIHje Y PaJHUM OJHOCHMA (M3 YINIa IOCIONABIA), YKPATKO CE MOXKE
pehu na ce TpH OCHOBHA apryMeHTa OJHOCE Ha YCIOCTaBJbarkhe PAaBHOTEKE
YKOJIMKO MOCJIO/IaBall YHHH ,,M3y3€THA yiarama’ y 3armocieHOl, BEPHOCT Kao
UMIUTAIUTHY 00aBe3y 3aroCiCeHOl, Ka0 U caMy UYHECHHILY JIa je 3arMOCiIeHU
CII000THOM BOJHOM IIPHCTA0 HA OBAKBO OTPaHUYCH-E CII000ME pana.

Kana je ped o ycrmocraBpamy paBHOTEKE, IMOCIOAABIH KOPUCTE Kila-
y3ydy 3a0paHe KOHKYpeHIMje Kako Ou ,,3allTUTHIIM CBOja yiarama’ Yy

novembar-2020.pdf. Ca apyre ctpane, npemior CaBera cTpaHUX HHBECTHTOpA je cienchu:
,,CaBeT npeyiake J1a ce 3aKOHOM O pajJy IPONMIIE X MOMEHAT 10 KOora I0CI0JaBall MOXe
JEIHOCTPAHO OJYCTaTH OJ] BaXKCHa 3a0paHe KOHKYPCHIH]E 110 MPECTaHKy PaJHOT OJHOCA U
na To Oyae 1o TpeHyTKa MpecTaHka pagHor ogHoca.” CaBeT cTpaHux mHBecTHTOpa (2020).
[Ipunoé wpojexiiy ceeobyxeaiiine pegopme tpoiuca. JJoctynno Ha: https:/fic.org.rs/wp-
content/uploads/2020/09/Radnopravo.pdf.

32 Cexupja 74a cr. 1. Hemaukor TProBUHCKOT 3aKOHHKA.

351, 102. cr. 5. xpBarcKor 3akoHa O paiy.

3 Y. 38. cT. 2. CIIOBEHAYKOT 3aKOHA O PAJHUM OJHOCHMA.
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3aroCiIeHe, OIHOCHO Kako OW OHEMOTYhHIIM 3allociieHe Jia 3II0yrnoTpede
MOCJIOBHE TajHe WJIM CTEYeH LIMPOK KPYr MOCIOBHHX MNapTHepa. Hamwme,
3alITUTA ,,AHBECTHUIIM]jE Y 3aM0CICHOI” je y M3BECHOj MEPH HYKHOCT U3 €KO-
HOMCKe mnepcrekTuBe (mocnoaania).” Crora ce MOXe apryMEeHTOBATH CTaB Jia
MOCJIOAABIHU IIyTeM 3a0paHe KOHKypEHIIHje YCIOCTaBJbajy oapeheny paBHO-
TEXY, OJJHOCHO PEIUIPOIUTET y TOMIeAy OHOTa mTo 00e30elyjy yroBopHe
CTpaHe y pagHoM OTHOCY.*

C nmpyre ctpane, Tpeba y3eTH y 003Up U MUTalke BEPHOCTH, OTHOCHO HE
3a00paBUTH TO J1a

»--.JIOPEJ paTHUX 00aBe3a, 3aIl0CIeHN UMa U Apyre obaBe3e Koje MPeACTaBibajy

JOTIYHY W TapaHTHjy paaHux obase3a, ykibyuyjyhu ob6aBese Beproctu”.’’

Morno 6u ce yak pehu na xiay3syna 3abpaHe KOHKYPEHIIHje Jaje MOCI0IaBIly
VBUA Yy TO KOjU 3amocicHu (0apeM HadelHO) IUIAaHUpajy Jia Jy)Ke OCTaHy
3al0CJIeHH Ha TOM IIOCIY, OJJHOCHO yKa3yje Ja je Mama HIaHca Jia IPOMEHE
nocionasna. Ca apyre crpaHe, ofpa3 y OIIeAaly IMOKasyje aa MOCIOAaBld
TaKaB CTENEH BEPHOCTHU 3alIOCICHUX MOTY Jia IOCTUTHY U Ha JIPYT'W HAYUH —

»-..TUME ITO he moHynuTH 00Jbe yCIOBE paja, BHILIE 3apajie U OCTaje MPeaHO-

cTu Koje he J0BecTH 70 TOra Ja 3all0CICHU OCTajy IysKe Koj mocionasma”.’

33 OECD (2019). Competition Issues in Labour Markets — Note by Finland. Jloctyti-
Ho Ha: https://one.oecd.org/document/DAF/COMP/WD(2019)38/en/pdf.

% UMnak, oBa MPEIHOCT OCTaje ,,Ha CTAKJICHHM HOrama’ ako ce y3My y 003Hp M CBe
HeraTHBHE CTpaHe OBE Kiaysyse, T YMH-CHHUIA J1a OHE y KpajieM HCXOLy BOJE /0 cMa-
BCHha HAKHA/A Ha TPXKHIUTY pajia, a IITaBHIIE JAOBOJE Y MHUTake U camy clobony paza,
Kao KJby4HO obenexje pamHor oxHoca. McAdams, J. (2019). Non-compete Agreements:
A Review of the Literature. Jloctynno Ha: http://dx.doi.org/10.2139/ssrn.3513639. 3abpa-
Ha 3J10ynoTpede CTeUeHUX 3Hama U MCKycTBa je norBpheHa u y momahoj cyackoj mpakcu
— mpecyaoM BpXoBHOT KacallOHOT Cyda je 3aK/bydeHO Ja Kopumrheme 3Hamba U HCKY-
CTBa KOja je Ty)KeHa CTEKJa paJloM U CTPYYHHM yCaBpIIABaHmEM y TOKY paja MCTOBpeMe-
HO KOJ JIPYTOr TIOCIOJaBIa IIPEACTaBiba MOBPey Kiay3yie 3a0paHe KOHKYPEHIHje, allk 1
TeXy HOBpeny pagHe obaBesze. Hamme, kako croju y oOpasiioxkemy mpecyne: ,,[yKuba je
o0aBJbajia MOCIOBE M3 OONACTH YNPaBJbakbe JbYJACKUM PECypCHMa, LITO HPEACTaBba JE0
MoCJIOBama TYXKEHe, a y KOpUCT (UpMe, uuja je JeNATHOCT TpYKambe KOHCYITAaHTCKUX
ycayra apyruMm OaHkama KOHKYPEHTHMa Ty)KCHE Koje IOCIyjy Ha Teputopuju PemyOiuke
Cp6uje. [Ipu Tome, KOpHCTHIIA je 3HABE M UCKYCTBO KOja j€ CTEKJIa PaJioM M CTPYYHHUM yca-
BpIIAaBamkEM y TOKY pajia Koj TyxkeHe. Ha Taj HauuH je moBpeania kiay3yiay o 3a0paHu KOH-
KypeHIje ¥ yIHHWIA je TeXY IOBpey paxHe obaBe3e — 3JI0ynoTpeda ciry>KOSHOT IoJIoKa-
ja u mpexopadere ornamhema.” [lpecyna Bpxosror xacauumonor cyna, Pes2 907/2015. ox
23.9.2015. rogune.

37 Kosaueuhi, Jb. (2021). 3achusare paonoz oonoca. beorpan: TlpaBuu dakynrer
Yuusepsutera y beorpany, 768.

3% Ringeling, C., Wright, J., Ginsberg, D., Yun, J., Lipsky, T. (2020). Noncompete
Clauses Used in Employment Contracts Comment of the Global Antitrust Institute
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VY TOM KOHTEKCTY, MMOCEOHO je MHTEePECAHTHO HariacuTh Ja y DpaHIyckoj
MOCTOjU JUCTHHKIMja w3Mel)y mepmoja Tpajama paaHOT OIHOCA, Kaja ce
cMarpa Jia IIocToju 00aBe3a BEPHOCTH ITOCIOAABILY, U MEpHOJia MO MPECTaHKy
pazHOT OJHOCA, KaJa MOJKe Jla Bayku 3a0paHa KOHKypeHImje.*

KonauHo, HE cMe OUTH 3aHEMapeHO HH TO Ja 3alOCJICHH IPUCTajy Ha
OBaKBe KJay3ylie, TO jeCT Mopa OUTH y3eTO y 003Up TO Ja CY OBaKBE Kiay3ylie
nocyeauna ciio0oHe BoJbe U (0apeM HavelHO) mperoBopa Mehy yroBopHUM
ctpanama.’’ Hanme, npeTnocraBka je Jia ako 3aloCiieHH MPHCTajy Ha OBaKBY
KIay3yiy, 100Hjajy HelTo ,,JJOBOJbHO BPEAHO™ 3ay3Bpar —

55+-.3AII0OCIICHHU he MOXKIa outn CIIPpEMHU Oa YMECTO Behe MoOMIHOCTH OCTBape

Behy 3apany wim numajy Behe moryhrocTH 3a pas3soj”.*!

[Ipema jeqHoj Kareropusamnuju, MOCTOje TPHU TPyIE pasiora 3a MpUCTa-
HaK Ha OBY (HCIOBOJbHY I10 3aIIOCIICHE) KIIay3yIly:

. ., KpaTkoBUIOCT” 3amociieHux y morieny Oynyhux 3annMarma, OlHOCHO

1.,K ” oynyh ,
3aHEeMapHUBamke HECTaOMIIHOCTH 3alocieha, alld U MOTCHIHjarHuX MoryhHo-
CTH W TIpoMeHa y OynyhHoCTH;

2. YumeHHIa Ja MOCIONaBall HyIH ,,BeJIHKOAYIIHY HaJIOKHATYy Koja
j€ J0BOJbAH TOJACTHIA] 3ATIOCICHOM JIa ,,3KMYpPH Ha jEIHO OKO” y MOTIeay
MoCIenuIla cropazyma o 3a0paHu KOHKYPEHIIHU]E;

3. OncycTBO cxBarama mocieauia 3adpaHe KOHKypeHiuje.*

Nako je jacHO 5a apryMeHTH y KOPHUCT TIOCTOjama 3a0paHe KOHKY-
peHIuje TmocToje, MmociaoAaByu Ou umak Tpedayno aa Oymny BeoMa MaKJbUBU
MPUWIMKOM YKJbYYHBama OBAaKBUX KIIay3yla y yroBop o pany. Jpyrum peunma,
nocinoaaBuy Tpeba ga y3My y 003Up M TO KOJIHKO je Pa3yMHO jJa OTrpaHHye

Ringeling. George Mason Law & Economics Research Paper No. 20-04. loctynHo Ha:
http://dx.doi.org/10.2139/ssrn.3534374.

3 Blanc-Jouvan, G. (2014). Knay3syne koje nmoBpehyjy cinobony paga: npumep kiay-
3yne 3a0paHe KoHKypeHuuje. Paono u coyujanno ipaso, (1), 74=75.

40V ToM nomeny, y jeHoj oIyl U3 CTpaHe CyJACKe Ipakce Koja parupa u3 1994,
TOJMHE ce HaBoaH: ,,Kitay3yna 3abpaHe koHKypeHIHje ce Hamehe ocoOu Koja je HampaBuiIa
Ba)XHO OTpaHUYCH:-C y MOIIIeAy cBoje ciaodone. [3abpana xkoHKypeHuuje — npuM. M. K.] He
MO)Ke OUTH y CYIIPOTHOCTH Ca jaBHUM ITOPETKOM HJIM MOpPAJIOM, IeHa NpUMeHa Mopa OUTH
BPEMEHCKH M IMPOCTOPHO OTpaHHWYeHa, OrpaHH4Yerha koja Hamehe Mopajy OMTH cpa3MepHa
pas3io3uMa Koju TO ONpaBlaBajy; HE CME CIPEYUTH OHOT KO je OrpaHH4YeH 3a0paHoM Ja
3apalyje 3a xuBoT. OBa HEHCLPIIHA JINCTA 3aXTeBa OIPaB/aBa PECTPHKTUBHO TyMaucHe
(...)”. SNC-Lavalin Group Inc. v. Leboeuf [1994] JQ No. 1262, para. 61.

41 Ringeling, C., Wright, J., Ginsberg, D., Yun, J., Lipsky, T., (2020). Op. cit.

2 McAdams, J. (2019). Non-compete Agreements: A Review of the Literature. J{o-
crynHo Ha: http://dx.doi.org/10.2139/ssrn.3513639. 3amocieHn Koju y CBOM YTOBOPY O
pany umajy Kiay3yny 3abpaHe KOHKYPEHIHje ce HepeTKo Hal)y y BpJio HEMOBOJbHOj CHTya-
IIMjH KOje MOCTaHy CBECHHU TEK HAKOH IIPECTaHKa 3alociierha, a Kajla HUCYy y MoryhHocTH 1a
3a U3BECHU BPEMEHCKH TEPHOJ] TPaXKe HOBO 3aMOCIICHE.
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MpaBa 3arociIeHOT Jia TPa)Xu HOBO ,,MECTO MO 3Be3mama’’, HapoduTo 10 Tpe-
CTaHKy paJHOT OJIHOCA, T€ Jia Npuiaroje (yHoulewme) 3a0paHe KOHKYPECHIIH]je
CBaKOM MOjeJMHAYHOM ciy4ajy.* Ped je o Tome ma Gu mociomasiy Tpebdaro
Jla MaKJbUBO pasMoTpe OpojHe (akTope, ykibyuyjyhu cTBapHy MoryhHOCT na
3anocieHy Oyle yIo3HaT ca MOCIOBHHM TajHama, MOTYHHOCT MOTEHIHjaIHe
IITEeTe YKONUKO nohe o Kpuiewma 3adpaHe KOHKYPECHIUje U APYTo, IPHUINKOM
pasMaTpama Tora Jia JIM je ONpaBIaHo Ja WHCHCTHUPA]y Ha 3a0paHu KOHKYPCH-
nuje.** Jlakie, ma 6u 3abpaHa KOHKypeHIHje Owia ornpaBaana, OHa Mopa OUTH
npornopiuoHanya.*

3ABPAHA KOHKYPEHIMJE U3 YIUIA 3AIIOCJIEHUX
— OTPAHUYEILE CIOBOJIE PAJIA

W3 yrma 3amocienHux, kiay3yrne 3a0paHe KOHKYPEHIHje Cy HauWH Ia

MOCJIO@BIM PEIATUBHO YECTO M PEJaTHBHO JIAKO 3JI0yNoTpede CBoja OBJja-

mhermba — oHe ,,peIIeKTYjy CBEMPUCY THH €KOHOMCKH U TIOTUTHYKH Mpobmem”. 46

Herarusne nocyienuie 3a0paHe KOHKYPEHIIHje Cy BHIIECTPYKe — He caMo Ja
(YKONHKO BaXke MO MPECTAHKY PagHOr ofHOca) oHeMoryhaBajy 3amocicHUMa
Tpa)kehe HOBOI 3alocieia, Beh HerarMBHO yTHYy W Ha Pa3Boj MNpPHUBpeEne
yormre.*’ IlltaBuime, moTpedHO je MOceOHO BOAWTH padyHa O TOME 1a, HaKo

4 Morgan, R. (2019). The Why and How of a Non-Compete. Employee Relations
Law Journal, 45 (3), 51.

4 Adler, B. (1999). Do Non-compete Agreements Really Protect You?. Workforce,
78 (12), 48.

4 Blanc-Jouvan, G. (2014). Knay3syne koje nopehyjy 10601y paga: npuMmep Kiay-
3yiae 3a0paHe KOHKypeHuuje. Padno u coyujanno iipaso, (1), 78.

4 Vaheesan, S., Buck, M. (2021). Non-Competes and Other Contracts of Disposes-
sion. Michigan State Law Review, Forthcoming, 1-66.

47 [bid. HeraTnBHe MNOCICAHIC OBHX Kiay3ylla HHCY BHIJBHBE CaMmo y TOIIe-
Iy 3amonubaBama, Bel Takohe M Kama je ped O pasBoOjy NpPEIy3eTHHUIITBA THME IITO
¢daxtnukn onemoryhaBajy pa3Boj Npeny3eTHHINTBA HEKAJAIIbHUX 3aMOCICHUX KOjU CY
OTpaHUYCHN OBAKBOM KJIAy3yJIOM HAaKOH mpecTaHka panma. Marx, M. (2020). Employee
Non-compete Agreements, Gender, and Entrepreneurship. Jloctymuno ma: http://dx.doi.
org/10.2139/ssrn.3173831. Tlopen Tora, 3abpaHa KOHKYpEHIMje HMa HEraTWBHH ede-
Kat mo ommtu HEUBO 3apana. Starr, E. (2019). The Use, Abuse, and Enforceability of
Non-Compete and No-Poach Agreements: A Brief Review of the Theory, Evidence, and
Recent Reform Efforts. Economic Innovation Group, 10. ITopex Tora, camo mHocTojame
3a0paHe KOHKYpPEHIIMje KOJ 3aloCiICHOT cTBapa onpehenu crpax. Schmidt, M. (2017).
Non-Compete Agreements: Potential Pitfalls under Both Employment and Antitrust Law.
Employee Relations Law Journal, 43 (1), 64. He Tpeba 3aHeMapuTH HU YUHCHHILY J1a paj-
HH OJIHOC IOfIpa3yMeBa HE CaMO pajiHy CHary 3amoclieHor Beh M momroBame (MOPAIHOT)
WHTETPUTETA 3allOCICHOT. ,,Mopal U MpaBoO ce AEIMMHUYHO IOKJIAMajy, jep je Mopal Io
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KIlay3yje 3a0paHe KOHKYpEHIMje TMPOW3BOJEC Y HM3BECHO] MEPH HETaTHBHE
edekre 1Mo cBe 3amocieHe, onpeheHe kareropuje 3anociieHUX HIaK OWBajy y
Behoj Mepu ,,ioroheHe” oBUM mocieaunama, mpe CBera KeHe M MPUIIATHUIH
HALMOHAJIHUX MamuHa.*

VY TOM KOHTEKCTY, MaKo Cy Kiay3yie 3a0paHe KOHKYpCHIHje IO Yyro-
BOpa O pajy Te, HAYEIHO ITOCMATPaHO, IMOCIEANIA IPEroBOpa U MOCTU3Aka
KOMIIpOMHCa H3Mel)y MmociomaBla M 3alloCiCHOT, YHECHUIA Ja je TOCiona-
BaI] CKOHOMCKHM HaJMOhHa cTpaHa dYecTO yTHYe Ha YKJbyuuBame 3a0paHe
KOHKYpPEHIIMje y yroBOp O pajy Mako He MOCTOjU OIpaBlJaHd Pasiior 3a To.
Ped je o ToMe ma mocnojaBIM ,,HyAE Kiay3yle 3a0paHe KOHKYpEHIHMje Kao
CaCTaBHU JICO YTOBOpa 0 pajy, 6e3 MOryhHOCTH MPEroBopa O OBAaKBOj Kiay3y-
¥V TaKBOj CHTYallUMjU KaHAUIAT 3a 3alI0CICHE je CTaBJbeH MpeJl IPHUBHUIHN
n30op Oyayhu jga ra, He 4ak HY)KHO HH onOHWjame, Beh W camo 3axTeBame
Iperopapama 0 OBAKBO] KJIay3yJIM CTaBjba y CTarme (ONpaBlIaHOr) CTpaxa Ja
he mocnonaBan og0WTH Ja Jajbe MpEroBopa, OAHOCHO jaa he moByhu cBojy
nonyny. TakBa cutyanuja de facto noBoxu 10 TOTa Jia MOCIOAABLU Hamehy
Kiay3yse 3a0paHe KOHKYpEHIMje, a Na KaHIWJATH 3a 3al0oCiICHE O OBOM
MUTamy ,,HeMajy TpaBo riaca”.

YKOIMKO YrOBOp O pajy KOju caapKu 3a0paHy KOHKypeHIHje Oyre
3aKJby4YeH, MOCTaBJba C€ MUTamke (HE)ONMPaBIaHOCTH OrpaHUYCHa CI000e
pama. Y ToM cMHCIy, He Tpeba 3a00paBUTH Jia je ,,[l0jaBa ciodozae pajga Ouiia
(opmaHO-IpaBHa MPETIOCTABKA [0jaBE M MMOCTOjamba PaaHOT ofHoca”. >

Hauwme, ,,ciiobona paaa je aHTuTe3a NPUHYIHOM pary’’, a HYXKHO MoJIpa-
3yMeBa U IpaBo ocobe fa Oupa 3anocieme.’ Kiaysyna 3abpaHe KOHKypeHIIHje

CBOM M3BOPHIITY ayTOHOMaH W Be3aH 3a I0je[MHA JPYyLITBA, JEJOBE JIPYyIITBA, CIOjeBE Y
JIPYIITBY U IOjEHMHIC, a IPAaBO Kao XETEPOHOMHA TBOpEBHHA 0OaBesyje cBe (...) Texma
3aKOHOJIABIIA je Jla y TPaBoO yrpajd LITO BHIIE MOPATHHUX BPEIHOCTH, jep he Tako 0be36e-
JIUTH TIOTHYHH]y U eekTHHjy npuMeHy npasa.” Josanoswuh, I1. (2017). HopmaTnBHH OKBHD
3aIITUTE MOPAJHOI MHTEIPHUTETA 3alOCICHUX. 300pHuK padosa IlpasnoZ ¢pakyritieitia y
Hosom Caoy, 51 (4), 1231.

“ Lobel, O. (2019). Non-Competes, Human Capital Policy & Regional Competition.
Forthcoming, San Diego Legal Studies Paper No. 19-417. [octymHo Ha: http://dx.doi.
org/10.2139/ssrn.3473186.

4 Crora Huje n3HeHaljyjyhe mTo mpuMmepu U3 CTpaHe CyJACKE Mpakce MokKa3syjy jaa
CYZIOBH HAUEJIHO CMaTpajy 3a0paHy KOHKYpPEHIIHje Y TPUBPEAN ONPaBIAHOM (CEM aKo ce He
JIOKa)Ke CYIIPOTHO), 10K @ contrario y palHIM OJHOCHMAa UMa MHOTO BHIIIE CyMIbE y OIpaB-
JTAaHOCT YIIPaBO yCIIe]| HEejeIHAaKOCTH IPEeroBapaykuX MONW NPHIMKOM 3aCHUBAma PaJHOT
oxHoca. Dunlop, D., Brazil, L. (2019). Getting the Most Out of Non-Competes. JlocTymnHo
Ha: https://iveybusinessjournal.com/getting-the-most-out-of-non-competes/.

% O6panosuh, T'. (2002). 3abpaHa KOHKypeHIHje mpemMa 3aKOHY O pany. 300pHux
paoosa Ilpasno paxynitieiia y Huuwy, 43, 337.

S lyunepuh, B. (2001). IIpaso Mehynapoone opzanusayuje pada. beorpan: Ipas-
HU Qakynter YHUBep3utera y beorpamy. 162—163.

429



Tachux Adeoxaiticke komope Bojeooune, 0p. 2/2022.

3HATHO OTpaHUYaBa Ty CII00O0.Y, TOCEOHO KaJ je ped o 3a0paHy KOHKYpPEHITHje
KOja Ba)XKH IO MPECTaHKY PaJHOr OfHOCA. [Ipelu3HHje PEYCHO, YKOIHKO Ce
KJay3yna 3a0paHe KOHKYpEHIMje KOja BaXXH U IO MPECTaHKY PaJHOr OJHOCA
yHece y yroBop o pajy (6e3 mocrojama J0BOJbHO OMPABIAHOT pa3jiora), HEMHU-
HOBHO C€ CTBapa IICUXOJIOIIKH U SKOHOMCKH MPHUTUCAK HA 3alOCIICHOT Ja He
Jla OTKa3, OJHOCHO Ja HACTaBU Jia paJy KO TOT MMOCJIOABIA y cTpaxy na he
My Y HapeIHOM IepHOonIy (0 IBe TOaUHE) OMTH OHeMOryheHO Ja Tpaku HOBO
3amocineme. [llTaBurre, U3 UCTOT pasiora 3amoCiCHU je y CTpaxy Behem Hero
mTo je TO ,,yoOuuajeHo”, ga he moOUTH OTKa3 — OBaj cTpax je YTOIUKO IMpe
MPHUCYTaH aKko ce y3Me y o03up 1a

»--.JIOCJIOJIABIIA YECTO UMajy MHOTO BehH CTBapHM yTHIQ] HAa ONCTaHAK PaJHOT

OJIHOCA HETO WITO je TO 3aKOHCKH mpeaBuljeno”.

Jakie, ako je 3a0paHa KOHKypeHIIMje Bakeha 1O mpecTaHKy paaHOoT
OITHOCA, 3aII0CIICHN MMa WM MOTYRHOCT J1a yommiTe He pagdl y MEpHOIy IO
JIBE TOJIMHE, WK Ja ,,pU3MKyje” W 3alloCii ce KOJ JAPYror mociojaria (Kor
paHMjU MTOCIIOAABAaIl cMaTpa KOHKYPEHTOM), IITO Ka0 CAaHKIHUjy IOApa3yMeBa
HaKHAJIy IITETe. YIIPAaBO y OBAKBOM CIICHAPH]Y CY BHIJBHBH NOTYOHU eeKkTH
HACYMHYHOT U HEJOBOJHHO OIPABIAHOT YKJbYUYHBama Kiay3ylie 3a0paHe KOH-
KypeHIIHje Y YTOBOp O paiay, T¢ O ce YaK MOIJIO apryMEHTOBATH HE CaMo Ja
je acmekar ciioboje pajia Koju mojapasyMmeBa MmpaBo 0code ja Oupa 3arocieme
JOBEJIeH y NHUTame, oJHOCHO oHemoryheH, Beh u 5a je ped o CBOjeBpCHOM
MPUTUCKY KOjU YMHH OINPABIAHUM J1a CE MOTCHIIMjATHO TOBOPH YaK U O MpU-
HyIHOM pany. Haume, mako orpaHuderme Koje MOCTOjU Yy OBOM Cllyudajy He
motnaza mox JAepUHHULM]y NPHUHYJHOT paja MocTaBibeHy y KoHBeHIUju
MOP-a 6p. 29% u Kousenmuju MOP-a 6p. 105%, unak ce MOXe 3aK/bYIUTH
Jla je TIPUTUCAK KOJH IOCTOjJH Ha 3aIllOCJICHOT Jia HACTaBH Jla Pajd KOJ UCTOT
MTOCJIOAABIIA, YKOJHMKO 3a0paHa KOHKYPEHIMje BaXXH H 110 MPECTaHKY paTHOT
OIHOCA, U3Y3E€THO BEJIHMKH.>

52 Kovacevi¢, LJ., Kovécs, E. (2019). Change of Employer and Preservation of Em-
ployment: Serbian Experience in Light of European Law. Anali Pravnog fakulteta u Beo-
gradu, 67 (2), 122.

53 Konsenuuja MOP-a 6p. 29 o npunynHOM Hin obaBe3HoM pany, Cryoicoere HoguHe
Kpamesune Jyzocrasuje, 6p. 297/1932.

54 Konusennuja MOP-a 6p. 105 koja ce oxHOCH Ha yKuame npuHyaHor paga. Cuy-
orcoenu nucii CPJ — Meljynapoonu yzosopu, 6p. 13/2002.

550 ,,030M/BHOCTH” OBOT TMUTaMa FOBOPH CaMa YMIHCHHIIA JIa CC MOXKE PacrpaBba-
TH O TOME Jia JIM HeollpaB/aHa 3abpaHa KOHKypeHIHje y oapeheHom cMuciay mMa edekar
MPUHYIHOT paja. Y TOM KOHTEKCTy CTajaHO Tpeba MMaTH Ha yMmy ja je cioboja paaa jeqHo
0]l OCHOBHUX PaJHONMpPaBHHUX Hadena, a na Kousenrmje MOP-a 6p. 29 u 6p. 105 koje 3a-
Opamyjy IPUHYIHU Paj IPeCTaBibajy JBE 0J 0caM KJby4HMX KoHBeHIMja MOP-a. ITopen
Tora, He Tpeba 3a0opaBuTH Ja EBporcka KOHBEHIIH]ja 3a 3AIUTUTY JbYJCKUX MpaBa U OCHOB-
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VYnpaBo y HaBeIeHOM KOHTEKCTY, HHTEPECAHTHO je HATIOMEHYTH TO KaKoO
¢pannyckn Kacammonu cyn meHH 3aKOHHTOCT Kiay3yie 3a0paHe KOHKYpEeH-
nuje. Hanme, npecynama ConujanHor Behe dpaniyckor Kacaruonor cyna koje
narupajy u3 2002. ronuHe ce Mema JOTaJallibi MPUCTYI Y MONIEAY OLCHE
3aKOHHUTOCTH KIlay3yle 3a0paHe KOHKypeHIHje. HacympoTr paHmjeM cXxBa-
Tamy, OBUM IIpecylaMa Ce YCTaHOBJhaBa CXBAaTame Ja Ce Kiay3yla 3abpaHe
KOHKYPEHIINjE WHUIMjaTHO CMATPa He3aKOHUMIOM, TIa TEK YKOJIUKO CE JTOKaKe
BaKEHHC KYMYJIAaTUBHO HCIYHECHUX YcCioBa (KOjU CE OJHOCE Ha 3allTHTY
JETUTUMHUX WHTEpeca IOCJIOAaBIa, BPEMEHCKAa M IPOCTOpHA OrpaHUYCHA,
ucrutahuBame HaKHAlE U Y3UMambe y 003up creln(pUIHOCTH TI0cTa), Kiay3yia
no0uja enuTeT 3aKOHUTOCTH. >

Jomr jeman Benwkm mpoOlieM ca KOjuM ce 3amociieHu cycpehy jecte
MUTake MPUXOAa YKOIUKO 3a0paHa KOHKYPEHIIHje BaKH IO MIPECTaHKy PaxHOT
OJTHOCA, TO jeCT MHTame (HE)IOBOJFHOCTH HAaKHAIE KOjy IOCIIOAaBall HCIUIa-
hyje y oBoM citydajy. Y TOM KOHTEKCTY pellckh¢ Haller 3aKoHa O paay Koju,
HaKo nponrcyje obaBe3y miahama HakHaIE HE MPONHCYje MHHUMAIIHU U3HOC
HaKHaJe KOjy je mociopaBall y obaBesu na miaha ako 3a0paHa KOHKYPCHITH]je
BaKH (M) IO IPECTAHKY PAJTHOr OZHOCA, MOXKEC MMATH HM3Yy3E€THO HETaTUBHE
MoCIenuIle Mo 3amocieHe y npakcu. Jomymie, kaga je ped o uciwiahuBamy
HaKHaze 300T Bakema 3a0paHe KOHKYPCHIIUje M0 MPEeCTaHKy PajHOr OJHOCA,
MOpa OUTH PEYeHO TO Jia je TPEHYTHO pelleke y foMalieM 3aKOHO/IaBCTBY HeKa
BpCTa ,,Cpe/lber peliema” — IPUMEPH M3 PaHHje HaBEJICHHX 3aKOHO/ABCTaBa
MOKa3yjy Kako pellee Moke OMTH MOBOJbHHUjE IO 3alOCieHe, JOK oapeheHa
3aKOHOIABCTBA YOIIITE HE cajpike o0aBe3y IMOCioAaBla jaa ucruiahyje Hak-
HaJly YKOJIMKO 3a0paHa KOHKYpEHIIMje BaKH IO MPECTaHKy PajHOr ojHoca. Y
TOM TIOTIIEAy CXBaTame Jla TocojaBal HeMa o0aBesy Jia ucruiahyje HakHamay
aKo 3a0paHa KOHKYPEHIIMj€ BaXKH I10 MPECTAHKY PaJHOT OJHOCA je MOTBpheHO
y nipakcu BpxoBHor cyma Uwmiiea — Haume, y ciydajy Adiserv y Adicorp con

HUX ciobozia y wi. 4. jacHO rapaHTyje 3a0paHy NpHHYJHOT paja, a 1a je EBporncku cyn 3a
JbyZICKa TIpaBa y OpOjHHMM CllydajeBUMa TyMadHO OBaj WIaH. Y MOXKAA jeTHOM Of HajIo-
3HatHjux cay4ajesa npen ECJbIL, y cayuajy Van der Mussele v. Belgium, cyn je IpHUIuKOM
TymMadema Tora Ja Jii ofipeheHH pajl MmpeAcTaBiba NPUHYAHN HABEO M TO A JIM Paj cTBapa
,HECpasMepHo OpeMe” OHOM KO ra o0aBJba Kao jenaH of Kputepujyma. Van der Mussele v.
Belgium, (App. No. 8919/80), 23. 11. 1983. para. 37.

% Hageneno npema: Blanc-Jouvan, G. (2014). Knaysyie koje mospelyjy cioGomy
paza: mpumep Kiaysyie 3adpaHe KOHKypeHImje. Padno u coyujanro ipaso, (1), 76—77. Un-
TEPEeCaHTHO je MOMEHYTH Cly4aj U3 Ccylcke mpaxce ¢panuyckor KacaunoHor cyma y Kom
je Cyn cmarpao aa He IOCTOjH ONpaBAaH OCHOB 3a TO Jia HOTap KOjU OTBapa COICTBEHY
KaHIenapujy ucrutahyje HOBYaHM M3HOC CBOM PaHHUjeM ITOCIOJABIy YKOJIHKO ce (OMBILIH)
KJIMjEHTH paHHjer NOCIo/aBLa onpe/ese 3a (HOBy) HOTapCKy KaHIIEIapujy KOjy je OTBOPHO
ousmu 3anociaenu. Cour de cassation, civile, Chambre sociale, 2 mars 2011, 09-40.547,
Inédit.
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Bordachar, BpxoBHH cyJ je OUTy4YHO Ja je Kiay3yna 3a0paHe KOHKYpPCHIIHje
[0 TpecTaHKy pagHoOr ogHoca Bakeha jep je orpaHmYeHa Kako BPEMEHCKH,
TaKO ¥ MOIVIETY BPCTE IMOCIIOBA KOje Ty>KCHH MO)Ke J1a 00aBJba. Kana je mak peu
o HakHaau, Cyq ce mo3Bao Ha TO Ja y KOHKPETHOM CIIy4ajy HHUje HEOIXOTHA
HakHaja Oynyhu na je Tyxenu Beh octBapuo oapeheHu ,,BuIIak 3apaje’” 0K
j€ paaro Koj OWBIIEr MoCIoaaBIa.”’

Hako mocToje U OBakBa CXBaTama, KaJa je Ped O pelIeHy MPUCYTHOM
0 oMaheM 3aKOHOJIAaBCTBY MOXKE ce€ pehu 1a OHO WIak He y3uMa y JOBOJHHO]
MepH y 003up uHTepece 3anociieHor. Hanme, perieme gomalier 3akoHo1aBcTBa
3HAYM Ja MOCJIOJaBal] MMa MpaBo Jia HIIp. OJpely Ja je HaKHA/la Y TOKY JiBe
roJHE BaXkera Kiaysyie 3a0paHe KOHKYPEHIMje HAaKOH MpecTaHKa PaHor
OJTHOCA jeJHaKa YETBPTHUHH 3apajic KOjy je 3arloclIeHH OCTBapuBao JOK je
paaro. OBaKBO OACYCTBO TapaHTHje MHUHHMAaIHE HAKHAJE je MPOoOJIeMaTHIHO
13 HEKOIHMKO pasziora. Ha mpBoM MecTy OnCycTBO MHHMMyMa HaKHaJIE N1aje
MTOCIIOAABITY CYBHIIE IUPOKO TPaBO Ha AUCKPELIHUOHY OIEHY, OMHOCHO MOTYh-
HOCT J1a 3JI0yIOTpeOH CBOjy 00aBe3y W M3UTpa IHJb OBE OIpende M YOIIIITE
OCHOBHA HadveJa pPagHOT M COIMjalHOr mpaBa. [lopex Tora, WHTEpECaHTHO
je y3eTu m 003Hp W MpaBWia O MHHHMAIIHO] 3apajyl Kaja TOBOPUMO O OBOj
BpcTH HakHaje. HarmMe, nako je oBIe ped 0 HaKHA/IW, YMEH-CHUIA je Ja 3a0paHa
KOHKYpEHIIMje KOja BaXKH IO IPECTAHKY PaJHOT OIHOCA Hajuemrhe OHEMOry-
haBa 3amocieHOr a yomiuTe pagd, T¢ My MOCICIUYHO NPEACTaBba jEAUHU
n3Bop npuxona. Crora ce onpas/laHO MOXKE MCKa3aTH M Opura y rorjieay Tora
IITO HaKHaJa MOXKE 6I/ITI/I YroBOop€Ha U y M3HOCY HUIKEM OJ HM3HOCA MHUHH-
MaJiHe 3apajie.*

ST Adiserv S. A. y Adicorp S. A. con Bordachar, Rol C-7528-2003. TIlpu-
mep: Juzgado Civil de Santiago; Rol Civil 8165-2006, Corte de Apelaciones de
Santiago; y: Rol 5152-2009, Corte Suprema. Sentencia de 27 de Enero de 2011, na-
BemeHo mpema: Sierra Herrero, A. (2014). La clausula de no competencia post-
contractual en el contrato de trabajo. Jloctynno wua: https://www.scielo.cl/scielo.
php?script=sci_arttext&pid=S0718-00122014000200004&Ing=en&tlng=en.

58 HapaBHO, MOCIIOAABIM MOTY Jia ap'yMEHTY]y Ja Cy 3alOCJICHU IPHUCTAIN Ha TaKo
(dopmynucany oapenly, ainu je ctaB ayTopKe Ja Ha MPBOM MECTY 3allOC]IeHH Kao ciabuja
CTpaHa y IperoBopruMa 4ecTo HUje y MO3UIHMjH Ja 0I0Hje OBAKBY KJIAy3ylly Y CTpaxy Of T'y-
outka MoryhHocTH 3anocnema. CBe U kKaja OMCMO MPUXBATHIIN CTaB Ja je Omina cirobogHa
BOJbA KaH/UJaTa 32 3al0CIICH-E [1a IPUCTAHe Ha OBAKBY KJay3ylly, HCOIPABIAHO YKJbY4HBa-
HBC OBaKBE KJay3ylie je IPOTHBHO CaMOM Hauelly ci1000/1e pajia, Kao i MUHHMAJIHHM rapaH-
THjaMa COIIMjaTHe CUTYPHOCTH Y TIOIVIely HaKHa/Ie Koja je Hajuemhe HeTOBOJbHA.
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PE3YJIITATU UCTPAYXKUBAIBA
AHaJju3a pe3yJTara CIpoOBeJeHOr YIHTHHKA

AyTOpKa je CIpoBeNa HCTPAKUBAKE ITyTEM YIHUTHHUKA y ENEKTPOHCKO]
(dbopMu, METOJIOM CIIYYajHOT Y30pKa 3allOoCIICHUX, KaKo OM yCTaHOBWIIA Y KOjOj
MEpHU Cy 3aI0CJIeHH YIIO3HATH ca paJHONPAaBHUM HWHCTHTYTOM 3a0paHe KOH-
KypeHIHje. AHamu3a pe3yiaTara JoOMjCHUX IIyTeM CIY4YajHOT Y30pKa CPeIamber
o0uMa moKkasyje a UCIIUTAHHUIIN HUCY Y JOBOJGHO] MEPHU YIIO3HATH Ca TUM IITa
moapa3yMeBa M KakBa IpaBa W o0aBe3e IMPOU3BOIU 3a0paHa KOHKYpPEHIIHjE Y
pagHoM ofHOoCY.>

[Murtama y yOUTHHKY ce OJHOCE HAa TO JAa JH 3aloClICHH 3Hajy Ja y
pajHUM OJHOCHMA YOIIITE IMOCTOjU MOTyhHOCT yroBapama 3a0paHe KOHKY-
peHIuje, y KOjuM cllydajeBuMa, KOju jé MaKCUMAaJIHU MIEPHOJI Tpajama 3a0paHe
KOHKYPEHIIH]E 110 MPECTAaHKy PaJHOT OIHOCA, [1a JIU Y CIy4ajy Baxema 3abpaHe
KOHKYPEHIIHj€ [0 MPECTaHKy PaJHOT OJHOCA MOCTOju 00aBe3a MCILIATe Hak-
Hajie ¥ J1a T (YKOJIHMKO je OJrOBOP MOTBP/IaH) MOCTOjU MUHMUMAIHU U3HOC OBE
HakHaze. [Intama cy ¢opmynrcana Kao IMHUTamka 3aTBOPCHOT, TTOJyOTBOPEHOT
U OTBOPECHOT THUTIA.

Pesynrarn mokasyjy Ja pelaTMBHO BEJIMKH OpOj HCIHMTAHWKA YOIIIITE
HUje yIO3HAT ca THM Jia 3aKOH O palxy IO3Haje HHCTHTYT 3a0paHe KOHKYpPEH-
myje (dak 40,5 % ucnuTaHuKa), IMTO TOBOPU O TOME J1a HCITUTAHU 3aIlOCICHH
HUCy (Y JIOBOJPHOj MEPH) YIIO3HATH Ca COIICTBCHUM IIpaBHMa W 00aBe3aMa W3
panHor ogHoca. Ha mutame Koje ce THYe BPEMEHCKOI OTPaHUYCHA BaXKCHa
3a0paHe KOHKYpEHIMje IO MPECTaHKy pPaJHOI OJHOCA, a Koje YKJbydyje
nonyhene oxnrosope (MoHylheHHM ONrOBOpPU Cy IIECT MECEIH, jeHa TOJMHA,
JIBE TOAMHE M JIECET rofuHa), 25 % HMCHUTAHUKA KOjU Cy OJTOBOPHIIN Ha OBO
MUTAalkE HUje O3HAYMIIO MEPUOJ O JBE TOAMHE, TO jeCT O3HAYMIIO j€ HEKH
npyru o nonyhenux oaroropa.®’ KonauHo, kama je ped O MCIUIATH HaKHAIE
YKOJIMKO 3a0paHa KOHKYpEHIIHje BaKH IO MPECTaHKY pajHOT oxHoca, 35,1 %
CBHX MCIUTAaHWKA j€ HABEJIO Jia ITOCJIONaBall Hema obasesy na ucruiahyje 3aro-
CIICHOM HaKHaIy ako Kiay3yna 3a0paHe KOHKYpPEHIIHjEe BaKH II0 IPECTAHKY
pamHor omHoca.®!

% VIUTHHK je MOIyHWJIO 37 3aloCiIeHHX HCIHUTaHHKa ofpeheHHX MyTeM MeToja
CITy4ajHOT y30pKa.

% Ha 0BO HHTamE j€ OArOBOPHIO YKYITHO 32 HCIHTAHHUKA.

¢! Ha nuTame J1a J1 je MpoIicaH MUHUMAJIHH U3HOC HAKHAJ/IE KOjU IOCI0/aBal HMa
obaBe3y ja ucmuahyje, OIroBopH Cy pa3iIn4uTH U Kpehy ce o1 OHMX Koju HaBOJe Aa Hema
obaBe3y, Ipeko HaBoherma MHHMMAIHE 3apajie Kao U3HOCa, 10 HaBOhemwa IyHe 3apajie Kao
MHHHMAaJHOT H3HOCA HAKHA/IC.
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C 0031poM Ha TPOIEHTYAIHY CTPYKTYPy ONTOBOpA MCHHTAHUKA, MOXKE
Ce 3aKJBYUHTH [1a CIyYajHH Y30paK HCIHTAHHKA TOBOPH y MPWIOT TOME Ia
MIOCTOjH HEJJOBOJbHA YIIO3HATOCT 3aIlIOCICHUX Ca MHCTUTYTOM 3a0paHe KOHKY-
peHIMje y paJHUM OJTHOCHMA.

AHaJm3a oroBopa NpUKyN/beHUX MyTeM HHTEpPBjya

AyTOpKa je CIIpoBelia HCTPAKHBAKE ITyTEM aHOHHUMHOT NPOAYOJHEHOT
HHTEPBjya ca YeTBOPO PECIIOHIEHATA, O KOJHX Cy CBE YETBOPO 3aIOCICHU
y komnannjama y Penyomunu Cpouju. /[Be ocobe Cy jKEHCKOT, a IBe MYIIKOT
mona. Tpoje o 4eTBopo pecrnonaeHara je crapuje ox 30 roguHa.

CBH pPECHOHICHTH Cy UMalld WIH TPEHYTHO UMajy y YrOBOpY O pany
KJ1ay3yJly 3a0paHe KOHKypeHIIHje Koja ce€ 0JJHOCH (1) Ha NIepuo]] O JIBE TOIUHE
10 IPECTaHKy Tpajara pagHor ogHoca. C 003MpOM Ha HPETHOCTH Koje Tpyxa
WHTEPBjy Ka0 MCTPAXUBAYKH METOJI, OJHOCHO MOT'YNHOCT CTHIamkha yBUJIA HE
CaMo y CTaTUCTHYKE MoJaTke, Beh U y cTaBOBe pecloH/ieHaTa, ayTopKa je Kpo3
AQHOHMMHU MHTEPBjy HMaJla 3a [Ib J1a CTEKHE YBUJ Y TO 3aILITO Cy 3al0CICHH
IPUCTAN HAa OBAKBY KJIAy3ylly U Aa JIM CMaTpajy Ja uMa, OJHOCHO Ja je OmiIo
OCHOBA JIa C€ OBAKBa KJay3yJia YHECE y YTOBODP O pafy.

Y TOM TOINeay MHTEPECAHTHO je Aa Cy CBH PECIOHICHTH HAaBEIH 1A
Cy IpHCTAlIN Ha OBAaKBY KJIAy3ydy y CTpaxy oI I'yOWTKa IMOHYAE 3a II0Cao
YKOJIUKO HE TIPUCTaHy Ha BYy. TakBM CTaBOBHM PECIIOHICHATA CIMKOBHUTO MpPHU-
Ka3yjy HEjeHAaKOCT MpEeroBapadykux MONHW MPHIMKOM 3aKJbydeHa yroBopa o
paay, TO jeCT YMICHUILY Jia Kiay3yJa 3a0paHe KOHKYpPEHIHje YeCTO YOIIIITe
HUje TMpeIMeT IperoBopa, Beh yciaoB 3akipyderma yroropa o pany. Lltasume,
JIBOje PECIIOHJICHATA je HaBeJO Jla cMaTpajy Ja Kiaysyja Koja je yHeTa y
BUXOB YTOBOp O pany HHje BanuaHa Oymyhu na je Beoma ommra, 63 HKaKBOT
Mpenu3npama nocioBa Koje He MOry Ja 00aBjbajy, AOK j€ jeJJaH PECIOHIEHT
YyaK HaBeo Jia je MPeKpLIno 3a0paHy KOHKYpPEHIHMje 3a KOjy cMaTpa Ja Huje
Ouna BamuHa, adu Ja HUje Ouno HUKakBe caHkuuje. Kaga je ped o nuramy
OTIPAaBJAHOCTH YOIIIITE YHOILICHa OBAKBE KJIAy3ylle Y YTOBOP O Paiy, Tpoje of
YETBOPO PECIOHICHATa CMaTpajy Ja UM IMOCIOBHU Koje 00aBjbajy He omoryha-
Bajy HHUKAKBe ,,0oceOHE” KOHTAKTE HU 3HAama, TC Ja CTOra HUje OMJIO OCHOBA
3a yHOIIEH-¢ 3a0paHe KOHKYPEHIHje Y YTOBOp O pagay. Moxe ce 3aKkJbyduTH Ja
CIIPOBEJICHN MHTEPB]Y CBEIOUYH y IMPUIIOT TOME Ja 3alI0CIICHH 110 IPABUILY IPH-
CTajy Ha 3a0paHy KOHKypEHIIH]je Y CTpaxy of TyOuTKa MOryhHOCTH 3amociema
KOJ TOT TIOCIOJABIla, ald M Jla KOJ PECHOHACHATAa MOCTOjH BEIHWKH CTETICH
CyMIbE y TIOTVIEy KaKo BaJHIHOCTH, TAaKO M ONIPABIAHOCTH YHOIICHA KIay3yie
3a0paHe KOHKYpEHIHje y YTOBOp O pay.
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3AK/bYUYHA PABMATPAIBA

3abpaHa KOHKYpEHIIHje je U3y3eTHO BakaH, aJld U BeOMa CI0XKEH paJiHO-
npaBHU UHCTUTYT. He camMo na Huje jenHoctaBHO, Beh HUje HU Y TOTIIYHOCTH
moryhe fmatu ,,Ta4aH” ¥ OIMIITH OJrOBOP HA IMHUTAHE ONPABIAAHOCTH YKJbYUH-
Bama KJIay3yne 3a0paHe KOHKYpEHIje y yroBop o pany. Haume, onpaBaaHocT
YHOIIIeHha 3a0paHe KOHKYPEHIIMje Y YroBOp O pajay 3aBUCH Of OpojHUX dak-
TOpa y CBaKOM MOjeIMHauYHOM Cilydajy. Mak, HadyeqHO ce MOXKEe TOBOPHUTH O
CKaJM apryMeHara 3a ¥ IPOTUB Kilay3ylie 3a0paHe KOHKYPEHIH]e y YTOBOPY O
paxy, OMTHOCHO O 3a0paHH KOHKYPEHIIHje U3 yIvIa MTOCIOJABIA U 3aIl0CICHOT.

C 003upoM J1a je ped 0 MHCTUTYTY KOju je Moryhe carnenatu u3 pasim-
YUTHX (M CYyNPOTCTABIbEHHX) TIEPCIIEKTHBA, MOTYhe je OIEHUTH U TO J1a JH Cy
TpEHyTHA pellickha Koja ce THUy 3a0paHe KOHKYpPEHIIHje (CyBHINE) HAKJIOMmEHA
HHTEpEeCHMA jeTHEe WK APYyTre CTpaHe. Y TOM IOTIeNy MOXKE Ce 3aKJBYUHTH Ja
nmomahe 3aKOHOIABCTBO Y HENOBOJFHOj MEpH y3UMa y 003Up HHTEpece 3amo-
CIICHUX TPWINKOM ypehuBama 3a0paHe KOHKYpPEHIIH]je, TIOCEOHO KaJ je ped O
3a0paHl KOHKYPEHIIMje KOja Ba)XKH IO MPECTaHKy PaIHOT OJHOCA, IITO MOXKE
Jla JIOBeJIe JI0 PelaTHBHO JIaKe 3JI0ynoTpede 3a0paHe KOHKYPEHIIMje Ol CTpaHe
nocnoaasana. OBakse 3710ynorpede 100ujajy IoceOHy HOTy 030UIBHOCTH Kaja
ce y3Me y 003Hp J1a ce MHCTUTYTOM 3a0paHe KOHKYpEHI[Mje OTrpaHHuaBa cjo-
0oza paja koja je cam TeMeJb paJHHX MpaBa.

Jaxne, nako ayTopka He HeTrMpa BEIWKH 3HA4a] M HYXHOCT TOCTO-
jama 3abpaHe KOHKypEHIMje Kao PaJHOINpPABHOT MHCTUTYTa, YMHU CE€ Ja je
pajy 3aKOHUTOT M JISTHTHMHOT PeryJucarma Kiay3yle 3a0paHe KOHKYpEHIIHje
HEOIXO/{HO YJIOKHTH JJOIATHH TPY/I Ca LIUJbEM cariie/iaBama OlpaBIaHiX HHTe-
peca, Kako MOCIOAABIA, TAKO W 3allOCICHOT, T¢ Y W3BECHO] MEPU HM3MEHHUTH
U JIOTyHWTH 3aKOHCKa permema. He camo ma je moTpebHO ma 3akoH O pamy
jacHo TMpomwIe Hy’)KHOCT TIPEeIH3Hpama IMOCIOBa KOje 3aIl0CIeHH HE MOXKE Ja
00aBJba ako MOCTOjU 3a0paHa KOHKypeHIuje, Beh je Takohe HYKHO OIpPEeIUTH
U MUHUMAaJHH U3HOC HOBUAHE HAKHAJE YKOIMKO C€ OBaKBa KJIay3yla yroBapa
W 32 TIePHOJ HAKOH IpecTaHkKa pagHOT ogHoca. KoHauHO, IpaBHE OKBUp Tpeba
Jla Mpero3Ha U MUTAmhe CPa3MEPHOCTH, T€ J1a OIy3ME 3aKOHUTOCT Kiay3yla
3a0paHe KOHKYPEHIUje KOje Hecpa3MepHO OrpaHUYaBajy Mpasa 3amoClIeHOT.

Crora, nako aHajM3a WHCTUTYyTa 3a0paHe KOHKYypEHLMje HHje jeHO-
CTaBHA YCJeJ CIOKCHOCTH W BHUIISCTPYKOCTH apryMeHaTa pro W contrd,
YUHH c€ Jla paJHO IpaBO MIIaK MOpa Ja ycrocTaBd Behu crereH cTporoctu
y Momeny yKJby4HBama Kiay3yna 3a0paHe KOHKYpPEHIIHje Y YTOBOp O paay
— caMO Tako ce 3aMcTa Moke MmocThhu paBHOTEka (ONpaBIaHHMX) MHTEpeca
CTpaHa y paJHOM OJHOCY U COLIMjaJIHa MpaBaa.
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BAHKA IMOJATAKA — PE3YJITATHU YIINTHUKA

([loxa3 cripoBeieHOT UCTpaKUBaWka ITyTeM YIIUTHHUKA KOjU MTOKa3yje
MPOICHTYAIHy CTPYKTYPY OATOBOpA Ha MOCTaBJ/bCHA MUTAMKA y YIUTHUKY)

Jujarpam 1. — OaroBopu Ha UTakE
Ja nu citie yiiosnainiu ¢ iwum oa
3akon o pady tipoiiucyje modyhuocii
YKBYUera (kiaysyne) sabpamne
KOHKYpenyuje y y206op o pady?
(37 onrosopa)

@ Jla
O He

Jujarpam 2. — OaroBopu Ha HUTakE
Vkonuxo cmattpaitie oa
oZpaHnuyerse iociioju, o3Havuilie
Koju epemencku iepuoo ce
CMampa MakCuMaiHum ipajarem
saoicerva 3abpame KOHKypenyije
{10 OKOHYARY PAOHOZ 0OHOCA.

(32 oxrosopa)

@ 6 mecenu
© 1 roguna

@ 2 ropune

Jujarpam 3. — Onrosopu Ha NUTabE
Vkonuxo cmattpaitie 0a ocpanuuerse
itociioju, o3Haquitie Koju 6pemencKu
fIepuoo ce cmailipa MakCUMATHUM
wpajarem gaicerba 3aopane
KOHKYpeHyuje o OKOHUARY PAOHOE
o0Hoca. (32 oarosopa)

® Jla
O He
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competes. Finally, the author conducted interviews with respondents
who have or have had non-competes in their employment contract.
Based on the interviews, it was concluded that employees agree to
the non-competes out of fear of not getting employed, despite believ-
ing that there is no justified basis for such a clause.

Keywords: non-compete clause, employment contract, loyalty
to the employer, freedom to work, forced labour

INTRODUCTORY DELIBERATIONS
— THE CONCEPT OF THE PROHIBITION
OF COMPETITION IN LABOUR RELATIONS

Even though the term competition could be encountered earlier,! in
the 20th century, parallel to industrial development and general commercial
advancement on the global level, the issue of competition gains special sig-
nificance. However, the question of (regulating) competition becomes (or
remains) not only an institute of commercial law, but also an important insti-
tute of labour law.

Yet, it must be taken into account that regulating competition in employ-
ment relations is, to a certain extent, unique. Namely, the very introduction
of a non-compete clause in an employment contract is often the result of the
dominant economic position of the employer, i.e., the result of the fact that the
employer is able to dictate unfavourable conditions for the employee or employ-
ment candidate, who agrees to these terms due to fear of losing the potential for
employment, that is, a source of income.? Consequently, the opposing interests

' As it concerns references to competition in legal acts in previous centuries, an
example can be the Sherman Act from the end of the 19" century, wherein the issue of
competition in commerce is mentioned. Federal Trade Commission. The Antitrust Laws.
Available at: https://www.ftc.gov/tips-advice/competition-guidance/guide-antitrust-laws/
antitrust-laws. Almost a century earlier, the Le Chapelier Law was instituted in France,
which also regulated the issue of competition. For more information on how the institute of
competition developed in commercial law, see: Purici¢, J. (2011). Usaglasena praksa i/ili
svesni paralelizam na oligopolistickom trzistu. Annals of the Faculty of Law in Novi Sad,
46 (1), 549-560.

2 As it concern the interconnectedness of the negotiating ability and the prohibi-
tion of competition in labour relations, one thing is certain — an analysis of the prohibi-
tion of competition in labour relations necessarily includes an analysis of the unequal ne-
gotiating power while establishing an employment relation. Flanagen, J. (2019). No Exit:
Understanding Employee Non-Competes and Identifying Best Practices to Limit Their
Overuse. Available at: https://www.acslaw.org/wp-content/uploads/2019/11/Understanding-
Employee-Non-Competes-and-Identifying-Best-Practices-to-Limit-Their-Overuse.pdf. For
more information on the unequal distribution of negotiating power while establishing an
employment relation, see: Bagchi, A. (2009). The Myth of Equality in the Employment
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of the parties and the unequal distribution of power during the conclusion of
an employment contract, but also throughout the duration of the employment
relation, give special significance to analysing the prohibition of competition in
labour relations. In that vein, the effects that prohibition of competition has on
the freedom to work, that is, the labour rights of an employee, are accentuated
in today’s (globalized) world, so it should always be remembered that precisely
the globalized world of the 21st century is the context in which employees
should be afforded protections of their labour and social right.?

Namely, the non-compete clause is a type of clause or agreement that
servers to protect the interests of the employer, who invests or has invested
resources into developing the skills of the employee, that is, it servers to pre-
vent the employee from misusing trade secrets or the knowledge of the wide
range of business partners of the employer. On one hand, a non-compete clause
can refer to the duration of employment with one employer, i.e., it can have
the goal of preventing employees from simultaneously working for the compe-
tition, while on the other hand, it can also refer to a (limited) time period after
the employment relationship with the employer ends.*

While it is indisputable that prohibition of competition in employment
relations has its rationale (as a manifestation of the loyalty of the employee to
the employer and a guarantee that the employee will not misuse the acquired
skills and/or business partnerships)’, it would appear that it is not so easy to

Relation. Faculty Scholarship at Penn Law 256, 579-628; Berg, J. (2015). Labour mar-
kets, Institutions and Inequality. Building Just Socities in the 21st Century. Geneva: In-
ternational Labour Office. In a similar vein, recent research shows that only one tenth of
US employees attempts to negotiate the non-compete clause. Eisenbrei, R. (2016). White
House issues call to action on non-compete clauses. Available at: https://www.epi.org/blog/
white-house-issues-call-to-action-on-non-compete-clauses/.

3 Urdarevi¢ B., Radulovi¢, Z. (2012). Globalizacija i koncept socijalnih prava. Srp-
ska politicka misao, 1/2012, 178.

4 On one hand, companies with a high degree of innovativeness show a tendency
to incorporate these types of clauses into their employment contracts. One the other hand,
companies where there is a drop in the degree of innovativeness also include these types of
clauses into their employment contracts, out of fear that their employees might find other
job opportunities (so-called reverse causation). McAdams, J. (2019). Non-Compete Agree-
ments: A Review of the Literature. Available at: http://dx.doi.org/10.2139/ssrn.3513639.
When it comes to the termination of employment, it should be kept in mind that “regard-
ing the termination of employment, labour law strives to, in the context of the competition
of the formally equal economic and social rights and freedoms of employees (the right to
work and freedom to work) and employers (property rights and business freedoms), secure
equal opportunity for realizing and protecting the interests that those right encompass...”
Kovacevi¢, L]. (2016). Valjani razlozi za otkaz ugovora o radu. Belgrade: Faculty of Law,
University of Belgrade, 27.

5 Still, the following should be considered: “Loyalty is not the main, fundamental
obligation from an employment relation, as was the case in the Middle Ages (particularly
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find justification for the significant popularity of these clauses, particularly
when the consequences that prohibition of competition has on the freedom to
work as the basic labour law principle are considered.

The fact that a non-compete clause restricts the freedom to work of an
employee contributes to the argument that this clause should be an integral part
of an employment contract only in exceptional circumstances.® Yet, practice is
often not aligned with this principal rule. Quite the opposite, it could be argued
that “[e]Jmployers have used non-compete clauses to deprive tens of millions
of workers of the freedom to change jobs or start their own businesses.”” The
results of a research conducted a few years ago in the United States testifies to
the fact of how popular non-compete clauses have become in the previous few
decades — namely, “around 30 million, or approximately 18 percent of work-
ers in the USA are subject to some kind of non-compete agreement after the
termination of their employment,” and even sandwich makers and warehouse
workers are subject to non-competes.’

regarding faithful service), or as was claimed by the advocates of the class concept of em-
ployment relations in Germany at the beginning of the previous century.” Kovacevi¢, LJ.
(2013). Pravna subordinacija u radnom odnosu i njene granice. Belgrade: Faculty of Law,
University of Belgrade, 102.

¢ He, Zhaozhao. (2021). Motivating Inventors: Non-competes, Innovation Value and
Efficiency. Available at: http://dx.doi.org/10.2139/ssrn.3846964.

" Vaheesan, S., Buck, M. (2021). Non-Competes and Other Contracts of Disposses-
sion. Michigan State Law Review, Forthcoming, 1.

8 Schmidt, M. (2017). Non-Compete Agreements: Potential Pitfalls under Both Em-
ployment and Antitrust Law. Employee Relations Law Journal, 43 (1), 64. The results of a
different research conducted by the Economic Policy Institute in the US also contribute to
the argument that non-competes in employment relations are common in the private sec-
tor in the US — “somewhere between 27.8 % and 46.5 % of the private-sector workforce
— between 36 million and 60 million workers — are subject to noncompete agreements.”
Colvin, C., Shierholz, H. (2019). Noncompete Agreements. Available at: https://www.epi.
org/publication/noncompete-agreements/. It is interesting to note that a court in New Jer-
sey, when assessing non-competes, took into consideration not only the justified interests
of the employer and the burden they place on the employees, but the public interest also.
In that sense, some have taken the position that the need to find new employment dur-
ing a global pandemic can be argued is a public interest. Saulsbery, G. (2021). Restrictive
Covenants in the COVID Era: Pandemic-related Unemployment Raises Questions about
the Enforceability of Non-compete Agreements. Available at: https://content.ebscohost.com/
ContentServer.asp? T=P&P=AN&K=149164499&S=R &D=bwh&EbscoContent=dGJyMN
HX8kSep6840dvuOLCmsEmep7JSrq64SrWWxWXS&ContentCustomer=dGJyMPGqtkiv
r7JRuePfgeyx43zx, 10. For more one the effects of non-compete clauses on employment
relations in the US, see: Kesan, J. Hayes, C. (2011). The Law and Policy of Non-Compete
Clauses in the United States and Their Implications. /llinois Public Law and Legal Theory
Research Papers Series, 11 (7), 398.

® McAdams, J. (2019). Non-Compete Agreements: A Review of the Literature. Avail-
able at: http://dx.doi.org/10.2139/ssrn.3513639.
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AN ANALYSIS OF THE NORMATIVE FRAMEWORK
REGARDING THE PROHIBITION OF COMPETITION

Prohibitions of competition in domestic (labour) legislature

A quick study of the historical perspective shows that the institute of
competition was present in domestic law as early as the 19th century. Namely,
it is mentioned in the Serbian Civil Code and then less than a century later, in
1937 to be specific, it also becomes subject to regulation by the Trade Code,
regarding the members of the board of directors of a trading company.'® The
issue of competition is today, in large part, regulated by commercial, that is,
business law,"! but also by competition law as a separate field of law. How-
ever, the beginning of the 21st century brought some innovations regarding
the introduction of the institute of prohibition of competition in domestic
labour legislature.'> On one hand, such innovations provided more opportuni-
ties for employers to protect their “investments” into their employees; on the
other, they opened the door for, not to uncommon, misuse, that is, unjustified
restrictions on the freedom to work in practice.

The Employment Act currently in force prescribes prohibitions of com-
petition in Art. 161, stating:

“An employment contract may stipulate the activities that an employee
may not be engaged in on his own behalf and for his own account, as well as
on behalf and for the account of another legal or natural person, without the
consent of his employer (hereinafter: prohibition of competition).”"?

The Employment Act also recognizes post-contractual non-competes for
a limited period of time. The “exceptionality” of introducing a non-compete
clause in an employment contracts is reflected in the fact that a non-compete is
only permitted if an employee

10 Kusovac, V. (2006). Neka pitanja u vezi zabrane konkurencije. Pravo — Teorija i
praksa, 23 (7-8), 22.

" Arts. 75, 76, 109. and 483 of the Companies Act, Official Gazette of the RS, no.
36/2011, 99/2011, 83/2014 — other law, 5/2015, 44/2018, 95/2018 and 91/2019.

12 Art. 93. of the Employment Act from 2001, Official Gazette of the RS, no. 70/2001
and 73/2001.

13 Art. 161, para. 1 of the Employment Act, Official Gazette of the RS, no. 24/2005,
61/2005, 54/2009, 32/2013, 75/2014, 13/2017 — decision of the Constitutional Court,
113/2017 and 95/2018 — authentic interpretation. As it concerns directors, being that direc-
tors can be hired based on an employment contract or a contract on the rights and duties
of directors, in the latter case (when the director is engaged outside of an employment
contract), a non-compete clause may be a part of the contracts on the rights and duties of
directors. In this case, the same rules apply as when the clause is part of an employment
contract.
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“...may acquire, by working with the employer, new, particularly important
technological knowledge, a wide circle of business partners, or learn signifi-
cant business information and secrets.”"

Namely, “because it represents a limitation on the freedom to work, prohibi-
tions of competition are permitted only very restrictively.”'> Additionally, the
prohibition of competition must be territorially limited, which is more pre-
cisely defined by the bylaw of the employer and the employment contract.'®
Further, the Employment Act prescribes that employers may seek damages
from employees that violate non-compete agreements.'” In that context, it is
important to delineate between the prohibitions of competition and the obli-
gation of the employee to keep confidential information during and after the
end of the employment contract. In particular, employees are obligated to keep
official and other secrets that are defined as such by the bylaw of the employer,
and violating that obligation creates personal liability."® Yet, it is a separate
obligation from the prohibitions of competition.

Regarding a post-contractual non-compete clause, the maximum dura-
tion is two years after the termination of an employment relation; additionally,
there is another condition that must be fulfilled for the clause to be valid —
pecuniary compensation for the employee for the duration of this period
must be agreed upon and the employer must #7uly compensate the employ-
ce.!” The pecuniary compensation “serves the employee to bridge the gap
during which they may not perform work which would otherwise bring them
income.”? Thus,

4 Art. 161, para. 2 of the Employment Act. The significance of trade secrets and the
necessity to protect information that constitutes trade secret was recognized by US case
law as early as the second half of the 19th century. For more on the matter, see: Jovici¢, K.
(2018). Trade secrets: definition and basics of protection. Strani pravni Zivot, 62 (1), 7-19.
Innovations concerning the regulation of trade secrets in domestic legislature came with the
adoption of the new Law on the Protection of Trade Secrets in 2021 (Law on the Protection
of Trade Secrets, Official Gazette of the RS, no. 53/2021). The rationale for the (draft) Law
that was adopted states: “Protecting trade secrets protects the investments of business sub-
jects regarding acquiring, developing, and applying knowledge and experience and other
information that provide them an advantage over the competition.”

15 Obradovi¢, G. (2002). Zabrana konkurencije prema Zakonu o radu. Annals of the
Faculty of Law in Nis, 43, 340.

16 Art. 161, para. 3 of the Employment Act.

17 Art. 161, para. 4 of the Employment Act.

18 Lubarda, B. (2021). Radno pravo — Rasprava o dostojanstvu na radu i socijalnom
dijalogu. Belgrade: Faculty of Law, University of Belgrade, 753.

19 Art. 162 of the Employment Act.

20 Randelovi¢ & Partners. (2019). Klauzula zabrane konkurencije u ugovoru o radu.
Available at: https://randjelovic.rs/sr/nas-blog/klauzula-zabrane-konkruencije-u-ugovoru-o
-radu/.
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“pecuniary compensation, in this case, is a type of damage compensation
for the damage that the employee realistically suffers as they cannot perform
certain job for a certain period of time.”?!

However, contrary to the solutions found in certain foreign legislations, the
Employment Act does not prescribe a minimal amount for the pecuniary com-
pensation that the employer must pay. Additionally, another “advantage” for
employers is that compulsory social insurance fees are not levied on the pecu-
niary compensation.?

It is important to note that even though prohibitions of competition that
are (also) in force after the termination of an employment relation prevent
an employee from working for a competitor in principle, they often de facto
prevent an employee from working at all, as employers characterize all other
employers from the same field as competition and they prevent an employee
from working in their field of industry. In particular, the issue is that non-
compete clauses in employment contracts that contain a very generalized,
wide-ranging formulation relating to the jobs that an employee is prohibited
from performing for the duration of the non-compete are often encountered in
practice.” In light of this, even though the Employment Act does not explic-
itly state it, the commonly held opinion is that an employment contract must
specific the jobs to which the non-compete refers, that is, list the jobs that an
employee cannot perform without consent from the employer, and that wide-
scope bans have no legal effect.?* However, even a clause that is null because
it does not contain any concrete information “has a practical purpose — to
intimidate the employee.” Precisely to avoid any incertitude that could have
a negative effect on employees, a potential solution would be for the Employ-
ment Act to explicitly prescribe that a non-compete clause is null and void if
the jobs that an employee may not perform are not specified.

2l Opinion of the Ministry of Labour and Social Affairs, no. 011-00-617/2008-02
from 19. 9. 2008.

22 Opinion of the Ministry of Finance, no. 011-00-325/2015-04 from 14. 10. 2015.

3 Zuni¢-Mari¢, T., Lapéevié, A. (2020). Klauzula zabrane konkurencije — bolje
spreciti nego leciti. Available at: https://zuniclaw.com/zabrana-konkurencije/.

2 Pavlevski, A., Veselinovi¢, A. Klauzule zabrane konkurencije. Available at: https://
pavleski-law.rs/radno-pravo/klauzula-zabrane-konkurencije/. The belief that a non-compete
necessitates specifying the jobs that an employee cannot perform is also confirmed by the
Ministry of Labour and Social Affairs from 2005. Opinion of the Ministry of Labour and
Social Affairs, no. 011-442/2005-02/(1) from 1. 6. 2005.

% Vodi¢ za poslodavce kod ugovaranja zabrane konkurencije u radnom odnosu.
(2020). Stojkovi¢ Attorneys. Available at: https://statt.rs/sr/vodic-za-poslodavce-kod
-ugovaranja-zabrane-konkurencije-u-radnom-odnosu/.
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A brief overview of the legal frameworks of (some) countries of the
European Union — potential guidelines for domestic legislature

At the very beginning, it is important to note that the legal framework of
the European Union (hereinafter: the EU) does not contain any provisions per-
taining to non-competes in employment relations. To understand the principal
position of the EU regarding this issue, a relatively general provision of the
Charter of Fundamental Rights of the European Union (hereinafter: the Char-
ter) is of importance; it prescribes:

“Everyone has the right to engage in work and to pursue a freely
chosen or accepted occupation.”?

Yet, except the principled guarantee of the right to engage in work, the law of
the EU provides no detailed guidelines regarding prohibitions of competition
in employment relations.

However, despite the EU providing no detailed guidelines regard-
ing prohibitions of competition in employment relation, it would appear that
comparing domestic solutions and solutions from specific legislatures of EU
member countries could provide insight on whether domestic legislation sig-
nificantly stacks the odds in favour of the interests of one of the parties from
an employment relation as it regards the institute of prohibition of competition
(particularly regarding the termination of employment). In that regard, I will
provide a brief overview of the solutions regarding prohibitions of competi-
tion (after the termination of employment) from three (Germany, Slovenia and
Croatia) legislatures of EU member states in Table 1.7 T have selected these
countries for the research sample because these legislatures contain solutions
regarding prohibition of competition similar to the ones found in the Serbian

26 Tarasewicz, Y. (2010). Drafting and enforcing non-compete agreements in the Eu-
ropean Union: the examples of France, Germany and Italy. Available at: https://www.in-
ternationallaborlaw.com/wp-content/uploads/sites/15/2012/10/Drafting-and-Enforcing-non-
compete-agreements-in-the-EU.pdf. Still, it is interesting to note that as early as at the start
of this century, the EU took the following stance that takes into account both the interests
of employees and employers: “As regards free movement of workers, it is important that a
balance exists, on the one hand, between the fundamental rights of a worker to work and
to exercise his right to free movement and, on the other hand, the right of the employer to
protect his legitimate interests against competitors.” European Parliament (2002). Answer
given by Mr Monti on behalf of the Commission. Available at: https://www.europarl.europa.
eu/sides/getAllAnswers.do?reference=E-2002-1637&language=SL.

2 For more information on the legislative solutions in different EU states, see: We-
berndorfer, F. (2017). 4 comparison of laws in selected EU jurisdictions relating to post-
contractual, non-competition agreements between employers and employees. Available at:
https://www.nortonrosefulbright.com/en/knowledge/publications/9807eea3/a-comparison-
of-laws-in-selected-eu-jurisdictions-relating-to-post-contractual-non-competition-agree-
ments-between-employers-and-employees.
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Employment Act, but also take into account, to a higher degree, the interests
of the employees; thus, they can serve as guidelines for potential amendments
and additions in domestic legislature.

Table 1.

Duration after the
Country | Legal provision termination of an Minimal compensation
employment relation

Sections 60 — 75 A maximum of two 50 % of the most recent
Germany?® | of the Commercial contractual remuneration

Code years received by the employee
1/3 of the average salary that
. o Arts. 37 - 40 of A maximum of two the employee received in
Slovenia® |the Employment .
Relationships Act years the threg months prior to the
termination

50 % of the average salary
Arts. 102 — 106 of | A maximum of two that the employee received in
the Labour Act years the three months prior to the
termination

Croatia®

Based on Table 1, it can be concluded that contrary to domestic leg-
islation which does not prescribe minimal compensation that an employer
must provide for the duration of post-contractual non-compete, the listed
legislatures prescribe a minimal amount; this is certainly more favourable
for employees and, thus, could be a potential direction for amendments and
addendums to domestic legislation. In this regard, proposed amendments to
domestic labour legislation by the Centre for Dignified Work (CDW) should
be mentioned. Namely, the CDW proposes that compensation for the dura-
tion of post-contractual non-competes should be, at minimum, equal to the
average salary during the previous 12 months that the employee worked for
the employer. Further, the CDW proposes revising the provision that refers
to the damage compensation that an employer may seek if a non-compete is
violated by introducing a subjective (three months) and objective (two years)
timeframe during which the employer may seek damages.*!

28 The Commercial Code (Handelsgesetzbuch, Gesetz vom 10.05.1897 (RGBI. I S.
219) zuletzt geéndert durch Gesetz vom 7. 8. 2021 (BGBI. I S. 3311) m.W.v. 12. 8. 2021).

» The Employment Relationships Act, the Official Gazette of the Republic of Slove-
nia, no. 21/13, 78/13 — amd., 47/15 — ZZSDT, 33/16 — PZ-F, 52/16, 15/17 — decision of the
Constitutional Court, 22/19 — ZPosS, 81/19, 203/20 — ZIUPOPDVE in 119/21 — ZCmIS-A.

30 The Labour Act, Narodne novine, no. 93/14, 127/17, 98/19, in force since 1. 1.
2020.

31 Centre for Dignified Work, Ulof Palme Centre (2020). Employment Act (model).
Available at: http://cdrsrbija.org/wp-content/uploads/2020/12/Model-ZoR-finalna-novem-
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Besides the issue of minimal compensation, it can be claimed that the
solutions from the listed EU countries also prescribe certain exceptions regard-
ing the validity of non-competes, which is a reflection of a higher degree of
consideration for the interests of employees. For example, German law pre-
scribes that a non-compete is not valid if it does not serve to protect a legitimate
business interest of the employer or if it constitutes an unreasonable obstacle to
the employee’s career prospects.®? As it regards assessing the reasonableness, a
solution similar to the German one can be found in Croatian law, wherein it is
stated that a non-compete is not binding if it disproportionately limits the work
and advancement of the employee.* Finally, it is interesting to note that Slove-
nian law allows a post-contractual non-compete only if the termination of the
employment relation happened at the will of the employee or due to their fault,
which also narrows the scope.* Precisely these provisions, that (also) take into
account to a higher degree the interests of employees, offer a better balance
between the opposing interests of the parties in an employment relation and
can, thus, be used as guidelines for building the domestic legal framework.

PROHIBITION OF COMPETITION
FROM THE PERSPECTIVE OF EMPLOYERS
— A PROOF OF EMPLOYEES’ LOYALTY

Although there are multiple arguments for justifying prohibitions of
competition in employment relations (from the perspective of employers),
the three basic arguments can be summed up as establishing a balance if an
employer makes substantial investments in an employee, loyalty as an implicit
obligation of an employee, as well as the fact that an employee agreed to this
limitation on their right to work of their own free will.

As it regards establishing the balance, employers use non-compete
clauses to “protect their investments” in employees, that is, to prevent employ-
ees from misusing trade secrets or the array of business partners that they have
acquired. Namely, protecting the “investment in an employee” is necessary, to

bar-2020.pdf. Conversely, the advice by the Foreign Investors Council is: “The Council
proposes that the Employment Act prescribe that an employer can unilaterally abandon the
viability of a post-contractual non-compete, and they can do so up until the termination of an
employment relation.” Foreign Investors Council (2020). Prilog projektu sveobuhvatne re-
forme propisa. Available at: https://fic.org.rs/wp-content/uploads/2020/09/Radnopravo.pdf.

32 Section 74a, para. 1 of the German Commercial Code.

33 Art. 102, para. 5 of the Croatian Labour Act.

3 Art. 38, para. 2 of the Slovenian Employment Relationships Act.
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a certain degree, from the economic perspective (of the employer).** Thus, it
can be argued that employers strike a balance via non-competes, that is, a reci-
procity to that which the parties to an employment relation provide.*

On the other hand, the issue of loyalty should also be taken into account,
that is, we should not forget that

“...besides work duties, an employee has other obligations which represent
an addendum to and guarantee for the work duties, including the obliga-
tion of loyalty.”’

It could also be said that a non-compete clause provides employers insight
into which employees (at least nominally) plan to remain in the same place of
business for a longer period of time, that is, there is a lesser chance that they
will change employers. Conversely, employers can build this degree of loyalty
in other ways — by providing better working conditions, higher wages, and
other benefits which would lead to employees remaining with an employer for
a longer time.*® In this context, it is interesting to note that in France, there is
a distinction between the duration of an employment relationship, when it is
held that there is an obligation of loyalty towards the employer, and the period

33 OECD (2019). Competition Issues in Labour Markets — Note by Finland. Avail-
able at: https://one.oecd.org/document/DAF/COMP/WD(2019)38/en/pdf.

3 However, this advantage is questionable when the negative aspects of this type of
clause are taken into account, as well as the fact that they ultimately lead to lower remunera-
tions in the labour market and even bring into question the very the right to work, as a key
characteristic of an employment relation. McAdams, J. (2019). Non-compete Agreements: A
Review of the Literature. Available at: http://dx.doi.org/10.2139/ssrn.3513639. The prohibi-
tion on misusing the acquired expertise and skills is also confirmed in domestic case law —a
verdict by the Supreme Court of Cassation concluded that the defendant, by simultaneously
utilizing the skills and expertise she had acquired while working and professionally develop-
ing at one place of business at a different place of business, violated the non-compete clause,
but also committed a more severe breach of the employment relation. Namely, as it is stated
in the judicial reasoning: “The plaintiff provided services from the field of managing human
resources, which was a segment of the services offered by the defendant, for a company that
provides consulting services to other banks which are the defendant’s competitors that oper-
ate in the territory of the Republic of Serbia. While doing so, she had used the knowledge
and experience she had gained while working for the defendant and professionally develop-
ing during that time. In this manner, she had violated the non-compete clause and commit-
ted a more severe breach of the employment relation — abuse of position and exceeding her
authority.” Verdict of the Supreme Court of Cassation, Rev2 907/2015. from 23. 9. 2015.

37 Kovacevi¢, LI. (2021). Zasnivanje radnog odnosa. Belgrade: Faculty of Law,
University of Belgrade, 768.

3% Ringeling, C., Wright, J., Ginsberg, D., Yun, J., Lipsky, T. (2020). Noncompete
Clauses Used in Employment Contracts Comment of the Global Antitrust Institute Ringe-
ling. George Mason Law & Economics Research Paper No. 20-04. Available at: http://
dx.doi.org/10.2139/ssrn.3534374
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after the relationship has ended, during which a prohibition of competition can
be in effect.®

Finally, it should not be ignored that employees agree to these clauses,
i.e., it should be taken into account that these clauses result from free will and
(at least nominally) negotiation among the negotiating parties.* The assump-
tion is that if employees agree to this, they gain something equally valuable
in return —

“...Employees may be willing to trade off greater mobility for higher wages
and/or greater opportunities to develop their human capital.”!

Pursuant to one classification, there are three categories of rationales for
accepting this (for employees unfavourable) clause:

1) A short-sightedness of employees regarding their future employment,
that is, not accounting for employment instability but also potential future
opportunities and changes.

2) The fact that the employer offer “generous” compensation, which
incentivises employees to turn a blind eye regarding the consequences of
non-competes.

3) Not understanding the consequences of non-competes.*

Although it is clear that arguments in favour of non-competes exist,
employers should be very careful when including these clauses in employment
contracts. In other words, employers should take into account the degree of
reasonableness when restricting employees from seeking new opportunities,
particularly after the termination of an employment relation, and adjust (the

3 Blanc-Jouvan, G. (2014). Klauzule koje povreduju slobodu rada: primer klauzule
zabrane konkurencije. Radno i socijalno pravo, (1), 74-75.

40 Relating to this, one decision from foreign case law that dates back to 1994 states:
“The non-competition clause imposes itself on the person who has made an important limi-
tation with regards to his freedom. It cannot be contrary to public order or morality, its
application must be limited in time and space, the restrictions it imposes must be propor-
tionate to the reasons justifying it; it must not prevent the debtor from earning a living. This
non-exhaustive list of requirements justifies the restrictive interpretation that jurisprudence
has given to its terms.” SNC-Lavalin Group Inc. v. Leboeuf [1994] JQ No. 1262, para 61.

4 Ringeling, C., Wright, J., Ginsberg, D., Yun, J., Lipsky, T. (2020). Noncompete
Clauses Used in Employment Contracts Comment of the Global Antitrust Institute Ringe-
ling. George Mason Law & Economics Research Paper No. 20-04. Available at: http://
dx.doi.org/10.2139/ssrn.3534374.

42 McAdams, J. (2019). Non-compete Agreements: A Review of the Literature. Avail-
able at: http://dx.doi.org/10.2139/ssrn.3513639 Employees whose employment contracts
contain non-competes often find themselves in unfavourable positions, which they become
cognisant of only after the termination of employment, when they are unable to seek new
employment for a certain period of time.
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implementation) non-competes on a case-by-case basis.** Employers should
carefully consider the numerous relevant factors, including the realistic pos-
sibility that an employee would know trade secrets, the possibility of potential
damage if a non-compete is violated, etc., when deliberating whether it is jus-
tified to insist on non-competes.* Thus, for a non-compete to be justified, it
must be proportional.*

PROHIBITION OF COMPETITION
FROM THE PERSPECTIVE OF EMPLOYEES
— A RESTRICTION ON THE FREEDOM TO WORK

From the employees’ perspective, non-competes are a method by which
employers relatively often and relatively easily abuse their authority — they
“reflect a ubiquitous economic and political problem.”¢ The negative con-
sequences of non-competes are manifold — non only do they (when they are
post-contractual) prevent employees from seeking new employment, but also
have negative consequences on economic development in general.*’ Further,

4 Morgan, R. (2019). The Why and How of a Non-Compete. Employee Relations
Law Journal, 45 (3), 51.

4 Adler, B. (1999). Do Non-compete Agreements Really Protect You?. Workforce,
78 (12), 48.

4 Blanc-Jouvan, G. (2014). Klauzule koje povreduju slobodu rada: primer klauzule
zabrane konkurencije. Radno i socijalno pravo, (1), 78.

46 Vaheesan, S., Buck, M. (2021). Non-Competes and Other Contracts of Disposes-
sion. Michigan State Law Review, Forthcoming, 1-66.

47 Ibidem. The negative consequences of these clauses are not only apparent regard-
ing employment, but also regarding the development of entrepreneurship by preventing, in
practice, employees from becoming entrepreneurs due to the restrictions imposed by these
clauses. Marx, M. (2020). Employee Non-compete Agreements, Gender, and Entrepreneur-
ship. Available at: http://dx.doi.org/10.2139/ssrn.3173831. Additionally, non-competition
clauses have negative effects on the general income level. Starr, E. (2019). The Use, Abuse,
and Enforceability of Non-Compete and No-Poach Agreements: A Brief Review of the The-
ory, Evidence, and Recent Reform Efforts. Economic Innovation Group, 10. Further, the
very existence of a non-compete causes a degree of fear for an employee. Schmidt, M.
(2017). Non-Compete Agreements: Potential Pitfalls under Both Employment and Antitrust
Law. Employee Relations Law Journal, 43 (1), 64. It should not be discounted that an em-
ployment relation encompasses not only the labour of an employee but also honouring the
(moral) integrity of an employee. “Morality and law partially overlap, as morality is, pur-
suant to its origins, autonomous and tied to certain societies, segments of society, social
stratums and individuals, and law, as a heteronomous creation, binds all... The aspiration of
legislators is to integrate extensive moral values into law, as this enables a more complete
and effective application of law.” Jovanovié¢, P. (2017). Normativni okvir zastite moralnog
integriteta zaposlenih. Annals of the Faculty of Law in Novi Sad, 51 (4), 1231.
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it is necessary to pay careful consideration to the fact that non-competes have
a greater effect on specific categories of employees, primarily on women and
ethnic minorities, even though they cause some negative consequences for
all employees.*

In that context, even though non-compete clauses are included in
employment contracts and are, in theory, the consequence of negotiation and
compromise between employers and employees, the fact that the employer is
the economically superior party often influences the inclusion of non-competes
in employment contracts even when there is no justification for it. The issue
is that employers “offer” non-competes as an integral part of employment
contracts, without the option to negotiate this clause.”’ In such a situation, an
illusory choice is placed before a potential employee because only requesting
to negotiate such a clause, and not even refusing it, places them in a position of
(justified) apprehension that the employer will refuse to continue the negotia-
tions, that is, that they will rescind their offer. Such a situation de facto leads to
employers imposing non-competes and employees having no say in the matter.

When an employment contract containing a non-compete is concluded,
the issue of whether it is a (un)justified restriction on the freedom to work is
raised. In that sense, it should not be forgotten that “the emergence of the free-
dom to work was the formal and legal presupposition for the emergence and
existence of employment relations.”?

Namely, “freedom to work is the antithesis of forced labour” and it
necessitates the right of an individual to choose their employment.’! Non-com-
petition clauses severely limit this freedom, and post-contractual non-competes
in particular. More precisely, if a post-contractual non-compete is introduced
into an employment contract (when there is insufficient justification), it is
inevitable that the employee will feel psychological and economic pressure not
to quit, i.e. they will feel pressured to continue working for the same employer
out of fear that they will be unable to seek new employment in the following

# Lobel, O. (2019). Non-Competes, Human Capital Policy & Regional Competi-
tion. Forthcoming, San Diego Legal Studies Paper No. 19-417. Available at: http://dx.doi.
org/10.2139/ssrn.3473186.

4 Consequently, it is not surprising that in foreign case law courts view non-com-
petes in commerce justified in principle (unless the opposite is proven), while, a contrario,
there is much more doubt regarding the justification of non-competes in employment rela-
tions due to the uneven negotiating power during the formation of employment contract.
Dunlop, D., Brazil, L. (2019). Getting the Most Out of Non-Competes. Available at: https://
iveybusinessjournal.com/getting-the-most-out-of-non-competes/.

30 Obradovié¢, G. (2002). Zabrana konkurencije prema Zakonu o radu. Annals of the
Faculty of Law in Nis, 43, 337.

51 Sunderi¢, B. (2001). Pravo Medunarodne organizacije rada. Belgrade: Faculty of
Law of the University of Belgrade, 162—163.
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period (up to two years). Further, for the same reason, the employee is in fear
of being fired more than is “usual” — this fear is even more present if it is kept
in mind that

“...employers often have much greater actual impact on the survival of the
employment relationship than they are entitled to by law.”

Thus, when a non-compete is in force after the termination of an employ-
ment relation, an employee has the option of not working for the following
two years or “risking it” and finding employment with another employer
(whom the prior employer considers competition), which can be sanctioned
by awarding compensatory damages to the employer. Precisely in this scenario
the ruinous effects of arbitrary and insufficiently justified inclusions of non-
competes in employment contract are visible; consequently, it could be argued
that not only is the aspect of the freedom to work, which necessitates the free-
dom to choose an occupation, brought into questions or prohibited, but that we
are dealing with a type of pressure that justifies potentially discussing forced
labour. Namely, even though the restriction in this case is not encompassed
by the definition of forced labour as it is found in ILO Convention No. 29%
and ILO Convention No. 105%, it can still be concluded that the pressure that
an employee feels to continue working for the same employer, when a post-
contractual non-compete is in force, is substantial.>

In this context, it is interesting to note how the French Court of Cas-
sation assesses the legality of non-competition clauses. Namely, judgements
by the Labour Division (Chambre sociale) of the Court of Cassation from
2002 changed the hitherto approach regarding assessments of the legality of

52 Kovacevié, LJ., Kovacs, E. (2019). Change of Employer and Preservation of Em-
ployment: Serbian Experience in Light of European Law. Annals of the Faculty of Law in
Belgrade, 67 (2), 122.

33 TLO Convention No. 29 on forced or compulsory labour, Official Gazette of the
Kingdom of Yugoslavia, no. 297/1932.

3* TLO Convention No. 105 on the abolition of forced labour, Official Gazette of the
Federal Republic of Yugoslavia — International Contracts, no. 13/2002.

% The “severity” of this issue is exemplified by the fact that it can be discussed
whether an unjustified restriction on competition has the effect of forced labour in a certain
sense. Thus, it should be kept in mind that the freedom to work is one of the fundamental
labour law principles, and that ILO Conventions 29 and 105 that prohibit forced labour are
two of the eight key conventions of the ILO. Further, it should not be neglected that the Eu-
ropean Convention for the Protection of Human Rights and Fundamental Freedoms clearly
prohibits forced labour in Art. 4, and that the European Court of Human Rights (ECHR) in-
terpreted this article in numerous cases. In one of the most famous cases before the ECHR,
Van der Mussele v Belgium, while interpreting what constitutes forced labour, the ECHR
noted “needlessly distressing” for the person performing the labour as one of the criteria.
Van der Mussele v. Belgium, (App. No. 8919/80), 23. 11. 1983. para. 37.
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non-competition clauses. In opposition to the earlier interpretation, these judg-
ments established that non-competes are to be considered unlawful at first and
only if the existence of cumulatively realized conditions are proven (which
refer to the protection of the legitimate interests of the employer, temporal and
spatial limitations, awarding compensation, and taking into account the spe-
cific type of employment) does the clause become lawful.*

Another big issue that employees face is the question of income when
post-contractual non-competes are in force, that is, the issue of (in)sufficient
compensation that the employer pays. Thus, the solutions from Serbian labour
legislation, which prescribe the obligation of the employer to pay compensa-
tion but do not prescribe the minimal amount that the employer is obligated to
pay when post-contractual non-competes are in force, can have exceedingly
negative consequences for employees in practice. However, as it concerns
awarding compensation due to post-contractual non-competes, it should be
noted that the current solution from domestic legislation is a kind of middle
ground — the examples from the previously listed legislations demonstrate that
the solutions can be more favourable for employees, but certain legislation
contain no provisions that obligate employers to pay compensation because of
post-contractual non-competes. In that regard, the position that an employer
has no obligation to award compensation when prohibitions of competition are
in force after the termination of an employment relation is confirmed by the
case law of the Supreme Court of Chile — in the Adiserv y Adicorp con Bor-
dachar case, the Supreme Court ruled that the post-contractual non-compete
is valid because it has both temporal limitations and limitations regarding the
type of work the defendant can perform. As it concerned the compensation, the
Court ruled that in this specific case compensation was unnecessary because
the defendant already earned a certain amount of “additional profit” while
working for their previous employer.”’

While these kinds of positions do exists, as far as solutions from domes-
tic legislature are concerned, it can still be said that they do make the interests

% Cited according to Blanc-Jouvan, G. (2014). Klauzule koje povreduju slobodu
rada: primer klauzule zabrane konkurencije. Radno i socijalno pravo, (1), 76-77. It is worth
noting a case from the praxis of the French Court of Cassation where the Court found that
there is no justified reason for a public notary that is opening their own office to pay com-
pensation to their previous employer if the (former) clients of the prior employer choose to
do business with the (new) notary’s office that was opened by the former employee. Cour
de cassation, civile, Chambre sociale, 2 mars 2011, 09-40.547, Inédit.

T Adiserv S.A y Adicorp S.A. con Bordachar, Rol C-7528-2003, Primer Juzgado Civil
de Santiago; Rol Civil 8165-2006, Corte de Apelaciones de Santiago; y Rol 5152- 2009, Cor-
te Suprema. Sentencia de 27 de Enero de 2011, cited according to: Sierra Herrero, A. (2014).
La clausula de no competencia post-contractual en el contrato de trabajo. Available at:
https://www.scielo.cl/scielo.php?script=sci_arttext&pid=S0718-00122014000200004&Ing
=en&tlng=en.
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of the employee the focal point. Namely, the solution from domestic legislature
enables the employer to, for example, determine that the compensation during
the two years while a post-contractual non-compete is in force is equal to one
quarter of the income that the employee had while working. This absence of a
guarantee of minimal compensation is problematic for several reasons. First,
the absence of minimal compensation provides the employer with too much
discretionary power, i.e., the option to abuse their obligation and circumvent
the purpose of this provision and the fundamental principles of labour and
social rights in general. Additionally, it is worth taking into account the rules
on minimal income when discussing this type of compensation. Specifically,
even though compensation is being discussed, a post-contractual non-com-
pete most often prevents the employee from working at all and, consequently,
makes the compensation their only source of income. Thus, it is justifiably
concerning that a lower amount of compensation can be negotiated than what
minimal income would be.*

RESEARCH RESULTS
Analysis of the questionnaire

An electronic questionnaire was conducted by a random selection of
employees in order to establish the degree to which employees are famil-
iar with the labour institute of prohibitions of competition. The analysis of
the results obtained via the random sample of medium scope shows that the
respondents were not very familiar with what is encompassed by non-com-
petes in employment relations and what rights and obligations it creates.>

The questions were regarding whether employees were aware of the
option to negotiate non-competes in employment relations, in which cases,
what the maximum duration of post-contractual non-competes is, whether
there is an obligation for compensation to be awarded when a post-contractual
non-compete is in force, and whether (if the answer was affirmative) there is a

8 Employers may argue than employees have agreed to such a clause, however, my
position is that an employee, as the less powerful side in a negotiation, is often not in a
position to refuse such a clause out of fear of losing out on potential employment. Even if
it were accepted that an employment candidate agreed to this clause out of their own free
will, unjustified inclusion of a non-compete goes against the principle of the freedom to
work, as well as the minimal social security guarantees regarding the compensation, which
is often insufficient.

% The questionnaire was completed by 37 employees, chosen by the random selec-
tion method.
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minimal limit for this compensation. The questions were closed-ended, semi-
open, and open-ended.

The results show that a relatively large segment of the respondents
does not know that the Employment Act contains the institute of prohibition
of competition (40.5 % of respondents), which indicates that the questioned
employees are not (to a high enough degree) familiar with their own rights and
obligations stemming from employment relations. To the question regarding
the temporal limitation of a post-contractual non-compete, which is a multiple-
choice question (the possible answers are six months, one year, two years, and
ten years), 25 % of the respondents that answered this question did not check
two years, that is, they checked another answer.®® Finally, regarding the com-
pensation awarded for the duration of a post-contractual non-compete, 35.1 %
of all respondents stated that an employer has no obligation to pay employees
compensation if the non-competition clause is in force after the termination of
the employment relation.*’

Given the answers of the respondents, it can be concluded that the random
sample of respondents indicates that employees are not familiar enough with
the institute of prohibition of competition in employment relations.

ANALYSIS OF THE RESPONSES
OBTAINED VIA INTERVIEWS

Anonymous in-depth interviews of four respondents were conducted; all
four respondents are employed at companies in the Republic of Serbia. Two
respondents were female and two male. Three of the four respondents were
older than 30.

All respondents have had or currently have a non-competition clause in
their employment contract that (also) refers to the two-year period after the
termination of the employment relation. Due to the advantages of the inter-
view as a research method, i.e., the possibility of obtaining the opinions of the
respondents besides the statistical data, I had the aim of acquiring insight into
why employees agreed to this clause and whether they believe there is or was
grounds to incorporate this clause into their employment contracts.

In that regard, it is important to note that all of the respondents stated
that they had agreed to this clause out of fear of losing out on the job offer.

% This question was answered by 32 respondents.

¢ When questioned on whether the minimal amount of compensation that an em-
ployer is obligated to pay is prescribed, the answers were different and range from respons-
es that state that there is no obligation, those that state the minimum wage as compensation
and those that state the full income as minimal compensation.
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Such opinions illustrate the unequal distribution of negotiating power when
concluding an employment contract; in other words, they illustrate that a
non-compete is commonly not a subject of negotiation but a condition for
concluding an employment contract. Further, two respondents stated that they
believe the non-compete clauses in their contracts are not valid because they
are too general, without any specification of the jobs that they may not perform,
while one respondent stated that he violated the non-compete clause which he
believed to be invalid without any sanctions. Regarding the justification for
even introducing this type of clause into an employment contract, three out of
the four respondents believe that the jobs they perform provide them with no
“special” contacts or knowledge and that, consequently, there was no grounds
for introducing the non-competes into their contracts. It can be concluded that
the interviews corroborate that employees, as a rule, agree to non-competes
out of fear of losing potential employment with the employer, but also that the
respondents have a high degree of doubt regarding the validity and justifica-
tion for incorporating non-competition clauses into employment contracts.

CONCLUDING REMARKS

The prohibition of competition is an exceedingly important but also
very complex labour law institute. It is not only complicated but also not fully
possible to provide a “correct” and general answer regarding the justification
of including non-competition clauses in employment contracts. Namely, the
justification for including non-competes in employment contracts relies on
multiple factors in each individual case. Still, a scale of arguments for and
against non-competes can be discussed in principle, that is, non-competes
from the perspective of the employee and the employer.

Because it is an institute that can be observed from different (and
opposing) perspectives, it is possible to assess whether the current solutions
regarding non-competes are (too) favourable towards one side or the other. In
that context, it can be concluded that domestic legislature does not account for
the interests of employees to a sufficient degree when regulating non-competes,
particularly regarding post-contractual non-competes, which can lead to rela-
tively easy misuse by the employer. This type of misuse becomes extremely
significant when it is remembered that the institute of prohibition of competi-
tion limits the freedom to work, which is the very foundation of labour rights.

Consequently, even though I do not dispute the great significance of and
necessity for the existence of prohibitions of competition as a labour law insti-
tute, it would appear that it is imperative to invest additional effort towards
comprehending the justified interests of both employers and employees and
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amend and add to the legal solutions in order for non-competition clauses to
be legally and legitimately regulated. The Employment Act needs to prescribe
that non-competes must specify the jobs that an employee may not perform
while it is in force and prescribe the minimal amount of pecuniary compensa-
tion if this clause is negotiated for the period of time after the termination of
the employment relation. Finally, the legal framework should recognize the
issue of proportionality and remove the legality from non-competition clauses
that disproportionately limit the rights of the employee.

Thus, despite the fact that the analysis of the prohibitions of competition
institute is not simple due to the complexity and number of the pro and contra
arguments, it would appear that labour law needs to establish a higher degree
of strictness regarding the inclusion of non-competes in employment contracts
— this is the only way to truly achieve a balance between the (justified) inter-
ests of the parties in an employment relationship and social justice.

DATABANK

(data for the research conducted via questionnaire
that displays the responses to the questionnaire in percentages)

Chart 1 — Answers to the question

Are you familiar with the fact that @ Yes
the Employment Act prescribes the O No
possibility of including a non-compete
(clause) in an employment contract?
(37 answers)?

Chart 2 — Answers to the question @® months
If you believe that there is such a limi- O one year

tation, mark the period of time that is
considered the maximum duration of a
non-compete after the termination of
an employment relation? (32 answers)

© two years
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Chart 3 — Answers to the question
Do you believe an employer has the
obligation to pay compensation to an
employee if a non-compete clause is in
force after the termination of an emplo-
yment relation? (32 answers)?

@ Yes
O No
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UvOoD

U Srbiji se svake godine u periodu nakon Zetve javlja veliki broj poZzara.
O njihovim razmerama i tragi¢nim posledicama gradani uglavnom saznaju
putem medija, a stanovnici seoskih sredina su svedoci prakse paljenja strnista
koja se prenosi sa generacije na generaciju. Neke od vesti koje smo mogli
da procitamo tokom prethodnih godina su da je u ataru sela kod Zrenjanina
usled Sirenja pozara sa njiva 2018. godine izgorelo 880 hektara, a pozar je
zahvatio i Specijalni rezervat prirode Stari Begej — Carska bara.! Usled gustog
dima koji se Sirio sa okolnih njiva na autoputu Beograd-Nis 2018. godine je
doslo do lan¢anog sudara u kome je Zivot izgubila jedna osoba.? Na osnovu
satelitskih snimaka iz 2019. godine zakljuceno je da je u tri sremske opstine
zapaljeno preko 1.000 njiva u periodu od 10 dana.* U 2019. godini 14 osoba
je izgubilo zivot usled pozara koji poti¢u od zapaljenih njiva.* Ovo su samo
neke od mnogobrojnih vesti u vezi sa posledicama paljenja Zetvenih ostataka
na poljoprivrednom zemljiStu koje se ponavljaju iz godine u godinu. Podaci
su veoma zabrinjavaju¢i i ukazuju na neophodnost prestanka ovakve prakse.
Jedan od pristupa u reSavanja ovog problema je zabrana spaljivanja biljnih
ostataka i dosledna primena propisa u praksi. Istrazivanje je posveceno analizi
propisa u ovoj oblasti u Srbiji i u pojedinim drzavama ¢lanicama Evropske
unije u cilju pronalazenja odgovora na pitanja na koji nacin je potrebno reguli-
sati zabranu spaljivanja zetvenih ostataka, da li su postojeci propisi adekvatni,
da 1i je uzrok ovakvog stanja u pravnoj regulativi koju je potrebno izmeniti ili
je problem u primeni propisa.

! Ministarstvo zaStite Zivotne sredine https://www.ekologija.gov.rs/lat/projekti/
ne-pali-strnjiku

2 Lancani sudar zbog dima, jedna osoba poginula https://www.politika.rs/sr/cla-
nak/413578/Zbog-gustog-dima-lancani-sudar-na-autoputu V.: Pozar kod Leskovca, lan¢ani
sudar zbog gustog dima https://rtv.rs/sr_lat/hronika/pozar-kod-leskovca-lancani-sudar-zbo-
g-gustog-dima_955544 html

3 https://rtv.rs/sr_lat/vojvodina/srem/paljenje-njiva-od-sledece-godine-pratice-sate-
lit 1064380.html

4 Ministarstvo zastite Zivotne sredine https://www.ekologija.gov.rs/lat/saopstenja/ve-
sti /ne-pali-strnjiku
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NEGATIVNE POSLEDICE SPALJIVANJA BILJNIH OSTATAKA
NA POLJOPRIVREDNOM ZEMLJISTU

Pre analize pravnih propisa potrebno je sagledati kakve su sve posle-
dice spaljivanja biljnih ostataka na poljoprivrednom zemljistu i zbog Cega je
neophodno zabraniti takve aktivnosti. Pored opasnosti po zivot i zdravlje ljudi
1 imovinu, o kojima je bilo reci u prethodno navedenim primerima, spaljivanje
zetvenih ostataka negativno utice na stanje poljoprivrednog zemljista. Palje-
njem biljnih ostataka remeti se kruzenje materije u agroekosistemu, dolazi do
degradacije zemljiSta, uniStavaju se hranljive materije, smanjuje se plodnost
zemlji$ta, unistavaju se korisni insekti i Zivotinje.> Poljoprivredno zemljiste
usled spaljivanja postaje podloznije eroziji, ima manju sposobnost da zadrzava
vlagu, a zbog gubitka organske materije potrebno je primenjivati veée koli¢ine
dubriva.® Stru¢njaci ukazuju da je neophodno da poljoprivrednici primenjuju
upravo suprotnu praksu, odnosno da zaoravaju Zetvene ostatke jer se na taj
nacin, pored izbegavanja prethodno navedenih Stetnih posledica, postizu brojni
pozitivni efekti. Zaoravanjem biljnih ostataka povecava se koli¢ina organske
materije u zemljiStu, povecava se aktivnost mikroflore zemljiSta, poboljSava
se plodnost zemljista Sto uti¢e na povecanje prinosa i kvaliteta poljoprivrednih
proizvoda, smanjuje se podloznost eroziji, i dr.’

5 Ja¢imovié, G., A¢éin, V., Crnobarac, J., Latkovi¢, D., Manojlovi¢, M. (2017). Efek-
ti zaoravanja zetvenih ostataka na prinos pSenice u dugotrajnom poljskom ogledu. Letopis
naucnih radova, 41 (1), 1-2; Kastori, R., Maksimovi¢, 1., Putnik Deli¢, M. (2012). Envi-
ronmental Aspects of Burning Field Residues for Use as an Alternative Fuel. Ratarstvo i
povrtarstvo, 49 (3), 314; Sekuli¢, P., Ninkov, J., Hristov, N., Vasin, J., Seremesi¢, S., Ze-
remski-Skorié, T. (2010). Sadrzaj organske materije u zemljistima AP Vojvodine i mogué-
nost kori§¢enja zetvenih ostataka kao obnovljivog izvora energije. Ratarstvo i povrtarstvo,
47 (2), 592-593.

¢ Pearson, P., Bodin, S., Gittelson, A., Kinney, S., McCarty, J., Stevenson, G., Alber-
tengo, J. (2015). Fire in the Fields: Moving Beyond the Damage of Open Agricultural Bur-
ning on Communities, Soil, and the Cryosphere A CCAC Project Summary Report: Impacts
and Reduction of Open Burning in the Andes, Himalayas — and Globally, International
Cryosphere Climate Initiative, 1. Dostupno na: https://ccacoalition.org/en/resources/fire-fi-
elds-moving-beyond-damage-open-agricultural-burning-communities-soil-and-cryosphere;
Kastori, R., Maksimovi¢, 1., Putnik Deli¢, M. (2012). Environmental Aspects of Burning
Field Residues for Use as an Alternative Fuel. Ratarstvo i povrtarstvo, 49 (3), 315. V.
United Nations, Economic Commission for Europe Executive Body for the Convention on
Long-range Transboundary Air Pollution, Draft guidance document on reduction of emis-
sions from agricultural residue burning, Geneva, 6—8 December 2021, 7. Dostupno na:
https://unece.org/sites/default/files/2021-10/ECE_EB.AIR 2021 5-2113499E.pdf

7 Kastori, R., Maksimovi¢, 1., Putnik Deli¢, M. (2012). Op. cit., 317; Ja¢imovi¢, G.,
Acin, V., Crnobarac, J., Latkovi¢, D., Manojlovi¢, M. (2017). Op. cit., 2.
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Spaljivanje biljnih ostataka izaziva i druge nepovoljne posledice. Usled
paljenja dolazi do emisije Stetnih gasovi koji negativno uticu na zivotnu sre-
dinu i doprinose klimatskim promenama. Procene su da je u 2015. godini 3,3 %
ukupnih emisija PM2.5 ¢estica na nivou Evropske unije uzrokovano spaljiv-
njem Zzetvenih ostataka, a da je najvece zagadenje poticalo iz mediteranskih
i isto¢noevropskih zemalja.® Zabranu spaljivanja zetvenih ostataka moZemo
posmatrati 1 u kontekstu aktuelnih tendencija u vezi sa regulisanjem pitanja
smanjenja nastanaka klimatskih promena i prilagodavanja na izmenjene kli-
matske uslove. Pariskim sporazumom iz 2015. godine postavljen je cilj da se
porast prosecne temperature na globalnom nivou odrzi ispod 2 °C u poredenju
sa predindustrijskim periodom.” Radi postizanja ovog cilja, izmedu ostalog,
je potrebno smanjiti emisije gasova sa efektom staklene baste. Poljoprivredna
proizvodnja ima znacajnu ulogu u tome imajuci u vidu da na globalnom nivou
20 % emisija potice iz poljoprivrede,'’ ¢emu doprinosi i spaljivanje biljnih
ostataka. Na nivou Evropske unije Evropskim zelenim dogovorom (European
Green Deal) je dostizanje klimatske neutralnosti do 2050. godine postavljeno
kao cilj radi ¢ijeg ostvarenja je, izmedu ostalog, potrebno posti¢i nultu neto
emisiju gasova staklene baste.!!

Imajuéi u vidu sve prethodno navedene negativne posledice paljenja
biljnih ostataka na poljoprivrednom zemlji$tu i postavljene ciljeve, mozemo
zakljuciti da su uvodenje zabrane spaljivanja zetvenih ostataka, precizno regu-
lisanje i primena propisa u praksi od izuzente vaznosti.

8 Amann, M., Gomez-Sanabria, A., Klimont, Z., Maas, R., Winiwarter, W. (2017).
Measures to address air pollution from agricultural sources. International Institute for Ap-
plied Systems Analysis, 18. Dostupno na: https://ec.europa.eu/environment/air/pdf/clean
air_outlook agriculture report.pdf

? United Nations, Paris Agreement, 2015, Art. 2.

10 Ekardt, F., Wieding, J., Garske, B., Stubenrauch, J. (2018). Agriculture-related
Climate Policies — Law and Governance Issues on the European and Global Level. Carbon
& Climate Law Review, 4, 319.

! European Parliament resolution of 15 January 2020 on the European Green Deal
(2019/2956(RSP)), OJ C 270, 7. 7. 2021. Ovi ciljevi su postavljeni i Evropskim zakonom
o klimi. V.: Regulation (EU) 2021/1119 of the European Parliament and of the Council of
30 June 2021 establishing the framework for achieving climate neutrality and amending
Regulations (EC) No 401/2009 and (EU) 2018/1999 (‘European Climate Law’), OJ L 243,
9.7.2021, Art. 2.
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ZABRANA SPALJIVANJA ZETVENIH OSTATAKA
NA NIVOU EVROPSKE UNIJE
I U POJEDINIM DRZAVAMA CLANICAMA

Na nivou Evropske unije je zabrana spaljivanja zetvenih ostataka regu-
lisana u okviru Zajednicke poljoprivredne politike, koja se zasniva na sistemu
dva stuba. Prvi stub obuhvata trzisne mere i direktna placanja, a drugi politiku
ruralnog razvoja.'? Uredba br. 1306/2013 o finansiranju, upravljanju i nadzoru
zajedni¢ke poljoprivredne politike,'* kojom je regulisana zabrana spaljivanja
organskih ostataka na poljoprivrednom zemljiStu, ¢ini deo pravne regula-
tive koja pripada drugom stubu Zajednicke poljoprivredne politike. U skladu
s odredbama ove uredbe drzave ¢lanice u okviru sistema unakrsne uskladeno-
sti (cross-complience),' kojim su postavljeni standardi koje poljoprivrednici,
korisnici direktnih pla¢anja moraju da ispune, izmedu ostalog treba da osiguraju
dobro poljoprivredno i ekolosko stanje poljoprivrednih povrsina. Drzavama je
prepusteno da na nacionalnom i regionalnom nivou odrede minimalne stan-
darde koje poljoprivrednici treba da postuju kako bi bio postignut navedeni
cilj.”® Prilikom odredivanja minimalnih standarda drzave ¢lanice treba da vode
racuna o specificnim karakteristikama oblasti, klimatskim uslovima, kori§¢enju
zemljista, plodoredu, poljoprivrednoj praksi, sistemu poljoprivrede koji veé
postoji 1 strukturi poljoprivrednih gazdinstava uz postovanje minimalnih stan-
darda koji su odredeni u Aneksu II Uredbe br. 1306/2013.'¢ Jedan od standarda
za ocuvanje dobrog poljoprivrednog i ekoloskog stanja zemljista predvidenih
Aneksom II je odrzavanje nivoa organske materije u zemljiStu kroz primenu
odgovarajucih praksi, Sto ukljucuje 1 zabranu paljenja obradivih strniSta, osim

12 Gotz, V. (2012). Das Recht der Gemeinsamen Agrarpolitik — Kontinuitdt, Wandel,
Systematik. In: Martinez, J. (Hrsg.), Die Gemeinsame Agrarpolitik vor neuen Herausforde-
rungen, 50 Jahre Institut fiir Landwirtschaftsrecht. Baden-Baden: Nomos, 14.

13 Regulation (EU) No 1306/2013 of the European Parliament and of the Council
of 17 December 2013 on the financing, management and monitoring of the common
agricultural policy and repealing Council Regulations (EEC) No 352/78, (EC) No 165/94,
(EC) No 2799/98, (EC) No 814/2000, (EC) No 1290/2005 and (EC) No 485/2008, OJ L
347,20. 12. 2013.

14 Detaljnije v.: Baldock, D. (2015). Twisted Together: European Agriculture, Envi-
ronment and the Common Agricultural Policy. In: McMahon, J. A., Cardwell, M. N. (eds.),
Research Handbook on EU Agriculture Law. Cheltenham: Edward Elgar Publishing, 141,
144; Danielsen, J. H. (2013). EU Agricultural Law. Alphen aan den Rijn: Kluwer Law In-
ternational, 152—155.

15 Regulation No 1306/2013, Art. 94.

1 Ibid.
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kada postoje razlozi koji se odnose na zdravlje biljaka.!” U obja$njenju ovog
minimalnog standarda je navedeno da moze biti propisana opsta zabrana spa-
ljivanja Zetvenih ostataka na oranicama, ali je drzavama ¢lanicama ostavljena
moguénost da propisu i dodatne detaljnije zahteve.'®

U slucaju da se poljoprivrednici ne pridrzavaju propisanih standarda, $to
obuhvata i zabranu spaljivanja Zetvenih ostataka, predvidena je administra-
tivna kazna, odnosno plac¢anja u okviru sistema unakrsne uskladenosti mogu
im biti smanjena ili ukinuta."”

U svim drzavama c¢lanicama Evropske unije postoji zabrana spaljiva-
nja zetvenih ostataka.?® Medutim, i pored toga u pojedinim delovima Evrope
slucajevi paljenja strniSta su Cesti. Analizom satelitskih snimaka u periodu
od 2003. do 2015. godine zakljuceno je da je spaljivanje zetvenih ostataka
znacajno rasprostranjeno u Rumuniji, Bugarskoj, Hrvatskoj, Grckoj, Italiji i
Portugalu, dok je u Francuskoj, Danskoj, Estoniji i Ujedinjenom Kraljevstvu
zabeleZeno znacajno smanjenje ovakve prakse.?! Drzave u kojima su sluca-
jevi paljenja strniSta veoma retki su Nemacka, Austrija, Belgija, Holandija,
Slovacka, Finska, Svedska i Irska.?? Na nivou Evropske unije je izvriena eva-
luacija uticaja Zajednicke poljoprivredne politike na biodiverzitet, zemljiste i
vodu, $to je izmedu ostalog obuhvatalo i pitanje primene propisanih standarda
od strane poljoprivrednika. U dokumentu Evropske komisije od 17. decembra
2021. godine zakljuceno je da sve drzave Clanice sprovode meru zabrane spa-
ljivanja strniSta koja je predvidena u okviru standarda 6. za ocuvanje dobrog
poljoprivrednog i ekoloskog stanja zemljista, prema Uredbi br. 1306/2013.%
U okviru ovog istrazivanja analizirali smo na koji nacin je regulisana zabrana
spaljivanja biljnih ostataka u drzavama ¢lanicama Evropske unije u kojima je
paljenje strnista retka pojava, kako bismo mogli izvesti zakljucke koji modeli

17 Regulation Ne 1306/2013, Annex II. McMahon, J. A, (2019). EU Agricultural Law
and Policy. Cheltenham: Edward Elgar Publishing, 139.

18 Regulation Ne 1306/2013, Annex II.

' Detaljnije v.: Regulation Ne 1306/2013, Art. 99.

2 Searle, S., Bitnere, K. (2017). Review of the impact of crop residue management
on soil organic carbon in Europe. International Council on Clean Transportation, 2. Do-
stupno na: https://theicct.org/sites/default/files/publications/EU-crop-residue-mgmt ICCT
-working-paper_15122017_vF.pdf

2l Amann, M., Gomez-Sanabria, A., Klimont, Z., Maas, R., Winiwarter, W. (2017).
Measures to address air pollution from agricultural sources. International Institute for Ap-
plied Systems Analysis, 16. Dostupno na: https://ec.europa.cu/environment/air/pdf/clean
air_outlook_agriculture report.pdf

2 Ibid.

2 Commission staff working document Evaluation impact of the CAP on biodiver-
sity, soil and water (natural resources), SWD(2021) 425 final, Brussels, 17. 12. 2021, 14.
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mogu koristiti Srbiji na putu ka napustanju ovakve prakse. Pored toga, deo
istrazivanja je posvecen i pravnoj regulativi u Hrvatskoj kao bivsoj jugosloven-
skoj republici koja je uskladila svoje propise sa regulativom Evropske unije,
Sto takode mozZe biti od koristi za proces u kom se nalazi Republika Srbija.**

Austrija

U Austriji je u skladu sa propisima koji se odnose na implementaciju
mera Zajednic¢ke poljoprivredne politike Evropske unije zabranjeno spaljiva-
nje zetvenih ostataka. U okviru Uredbe Federalnog ministra poljoprivrede,
Sumarstva, zivotne sredine i vodoprivrede o horizontalnim pravilima za
oblast ZajedniCke poljoprivredne politike odredeno je da jedan od minimal-
nih standarda oc¢uvanja dobrog poljoprivrednog i ekoloskog stanja zemljiSta
predstavlja zabrana spaljivanja slame na strniStima, osim ako nadlezni organ
iz fitosanitarnih razloga odobri izuzetak u pojedina¢nim sluéajevima.” Dakle,
mozemo zakljuciti da je u Austriji zabrana spaljivanja Zetvenih ostataka regu-
lisana na isti nacin kao i u Uredbi br. 1306/2013 o finansiranju, upravljanju i
nadzoru zajednicke poljoprivredne politike.

Spaljivanje biljnih ostataka je posebno regulisano Federalnim zakonom
o spaljivanju materijala van objekata.?® Propisana je zabrana spaljivanja bio-
genih materijala u koje izmedu ostalog spadaju i neobradeni materijali biljnog
porekla (posebno slama), izvan objekata koji su namenjeni za to.”” Medutim,
ostavljena je mogucénost da predsednik pokrajinske vlade uredbom odobri
vremenska 1 prostorna izuzeca od zabrane spaljivanja biogenih materijala u
odredenim slucajevima, $to se izmedu ostalog moZe odnositi i na

»---Spaljivanje slame na strniStima ako je to neophodno za uzgoj ozimog zita
ili uljane repice, pod uslovom da se ne ocekuje truljenje slame u zemlji-

Stu usled suse”.?®

24 Jedan od ciljeva Strategije poljoprivrede i ruralnog razvoja Republike Srbije za
period 2014-2024. godine je uskladivanje domacih propisa sa propisima Evropske unije.

2 Verordnung des Bundesministers fiir Land — und Forstwirtschaft, Umwelt und
Wasserwirtschaft mit horizontalen Regeln fiir den Bereich der Gemeinsamen Agrarpolitik
(Horizontale GAP-Verordnung), StF: BGBI. II Ne 100/2015, Anlage 2 zu para. 25 Abs. 1.

26 Bundesgesetz tiber das Verbrennen von Materialien auerhalb von Anlagen (Bun-
desluftreinhaltegesetz — BLRG), BGBI. I Ne 137/2002, zuletzt gedndert BGBI. I Ne 58/2017.

27 Bundesgesetz liber das Verbrennen von Materialien aulerhalb von Anlagen, para.
la, para. 3 (1).

28 Bundesgesetz liber das Verbrennen von Materialien aulerhalb von Anlagen, para.
3 (4.
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Ovakva odredba je u skladu sa Uredbom br. 1306/2013 u kojoj je odre-
deno da je zabranjeno paljenje obradivih strnista.” Spaljivanje biljnih ostataka
na poljoprivrednom zemljistu u Austriji predstavlja prekrsaj za koji je zapre-
¢ena novc¢ana kazna od 3.630 evra.*

Francuska

U Francuskoj je takode u skladu sa propisima Evropske unije zabranjeno
spaljivanje Zetvenih ostataka. Zakonikom o ruralnim delatnostima i pomor-
skom ribarstvu je propisano da poljoprivrednici koji apliciraju za placanja u
okviru sistema unakrsne uskladenosti, koji je uspostavljen u okviru Zajed-
nicke poljoprivredne politike Evropske unije, ne smeju da spaljuju ostatke
slame, ,,kao ni ostatke uljarica, proteina i zitarica™!'. Medutim, zakonom je
ostavljena mogucénost da prefekt izuzetno, putem obrazlozene odluke, ovlasti
poljoprivrednika da izvr$i spaljivanje zbog fitosanitarnih razloga.** Prethodno
navedene odredbe su u potpunosti u skladu sa Uredbom br. 1306/2013.

Spaljivanje zetvenih ostataka na poljoprivrednom zemljistu nije posebno
regulisano drugim propisima. Medutim, potrebno je napomenuti da je zna-
¢ajna paznja posvecena spaljivanju tzv. zelenog otpada iz basta i parkova. U
skladu sa Ekoloskim zakonikom zabranjeno je spaljivanje na otvorenom bio-
otpada koji potice iz basta i parkova.** Medutim, predvideno je da u izuzetnim
slucajevima i

»-..1sklju¢ivo u svrhu iskorenjivanja epifita ili eliminacije invazivnih biljnih

vrsta, pojedinacna izuzeca moze izdati predstavnik drzave”

pod uslovima odredenim posebnom uredbom.* S obzirom na to da biljni ostaci
nakon zetve predstavljaju takode biootpad, ove odredbe se u Sirem smislu
mogu odnositi i na te slucajeve. Za neposStovanje pravila upravljanja otpadom
u skladu sa Ekoloskim zakonikom, §to podrazumeva spaljivanje biljnih osta-
taka bez posebne dozvole, zaprecena kazna je dve godine zatvora i nov¢ana
kazna u iznosu od 75.000 evra.*

2 Regulation Ne 1306/2013, Annex II.

3 Bundesgesetz tiber das Verbrennen von Materialien auerhalb von Anlagen, para. 8.
31 Code rural et de la péche maritime, Art. D615-47

32 Ibid.

3 Code de I’environnement, Art. L541-21-1.

34 Ibid.

3 Jbid., Art. L541-46.
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Nemacka

U Nemackoj je zabrana spaljivanja zetvenih ostataka na poljoprivrednom
zemlji$tu propisana Uredbom o ispunjavanju osnovnih zahteva i standarda u
okviru propisa EU o poljoprivrednim pla¢anjima. U skladu sa ¢lanom 7 koji se
odnosi na oCuvanje udela organske materije u zemljiStu, strniSta se ne smeju
spaljivati.’** Pored ove generalne zabrane spaljivanja zetvenih ostataka na
poljoprivrednom zemljiStu, postoje posebni propisi na nivou pokrajina kojima
su odredeni slucajevi kada je moguce dozvoliti spaljivanje biljnih ostataka, ali
se ta pravila ve¢inom odnose na biljnu proizvodnju u bastama. Jedan od pri-
mera je 1 Uredba vlade Saksonije o odlaganju biljnog otpada. Ukoliko nije
moguce odlaganje biljnog otpada sa bastenskih nekomercijalnih parcela na
nacin propisan uredbom, dozvoljeno je njegovo spaljivanje u skladu sa slede-
¢im pravilima: spaljivanje biljnih ostataka

,...ne sme da prouzrokuje bilo kakvu opasnost ili smetnju za Siru javnost

ili komsiluk, posebno od dima ili lete¢ih varnica. Nijedan drugi materijal,

posebno kuéni otpad, proizvodi od mineralnih ulja ili oblozeno drvo ili drvo

tretirano zastitnim agensima, ne smeju se Koristiti za paljenje ili potpo-
maganje vatre.”’

Odredeni su i periodi u kojima je dozvoljeno paljenje, a to su od 1. do 30.
aprila i od 1. do 30. oktobra radnim danima izmedu 8.00 i 18.00 ¢asova, naj-
viSe dva sata dnevno. Uz to je neophodno posStovati i minimalne distance od
1,5 km udaljenosti od aerodroma,

,---200m od autoputa, 100 m od saveznih, seoskih i okruznih puteva, pro-
davnica sa zapaljivim te¢nostima ili komprimovanim gasovima, kao i
preduzeca u kojima se proizvode, preraduju ili skladiste eksplozivne ili zapa-

ljive materije™®.

U Bavarskoj je Uredbom o odlaganju biljnog otpada van ovlas¢enih
deponija, osim biljnog otpada iz basta regulisano i spaljivanje poljoprivrednog
otpada / ostataka sli¢nih slami. Jedan od uslova je da biljni ostaci ne mogu
dovoljno istruliti u zemljistu i da to moze negativno uticati na zemljiste. Poljo-
privrednici ne mogu sami doneti takvu odluku, ve¢ Okruzni organ uprave
u sluzbenom listu objavljuje listu oblasti u kojima su ispunjeni prethodno

3¢ Verordnung iiber die Einhaltung von Grundanforderungen und Standards im Rah-
men unionsrechtlicher Vorschriften iiber Agrarzahlungen (Agrarzahlungen-Verpflichtun-
genverordnung), vom 17. Dezember 2014 (BAnz AT 23. 12. 2014 V1), zuletzt gedndert
17.9. 2021, 1 4302, para. 7.

37 Verordnung der Sdchsischen Staatsregierung iiber die Entsorgung von pflanzlichen
Abfillen (Pflanzenabfallverordnung — PflanzAbfV) vom 25. September 1994, (SachsGVBI.
S. 1577), para. 4 (2) 1-2.

38 Pflanzenabfallverordnung, para. 4 (2) 3.
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navedeni uslovi.* U drugim oblastima lice koje namerava da spaljuje biljne
ostatke mora podneti prijavu opstini najmanje sedam dana pre spaljivanja,
nakon Cega okruzni organ uprave biva obavesten i on moze doneti odluku o
zabrani spaljivanja ukoliko nisu ispunjeni propisani uslovi u konkretnom slu-
¢aju.* Uredbom je odredeno da se spaljivanje moze vrsiti samo radnim danima
0d 6.00 do 18.00 ¢asova, pri ¢emu se moraju spreciti opasnosti od dima i Sirenja
vatre, uz postovanje propisane udaljenosti od stambenih zgrada i drugih obje-
kata, puteva i Suma.*! Pozar je neophodno stalno nadzirati i Zar mora biti ugasen
najkasnije pre mraka. Radi zastite tla, faune i flore mora se osigurati da vece
povrsine ne budu istovremeno zapaljene, da vatra zahvata povrSinu zemljista
$to je krace moguce, bez prekomernog sagorevanja.** Spaljivanje biljnih osta-
taka suprotno propisima predstavlja prekrSaj za koji je u skladu sa uredbom
i Zakonom za unapredenje cirkularne ekonomije i osiguranje ekoloski prihvat-
ljivog upravljanja otpadom predvidena nov¢ana kazna do 100.000 evra.*

Hrvatska

U Hrvatskoj je takode saglasno propisima Evropske unije zabranjeno
spaljivanje zetvenih ostataka. Prema Pravilniku o viSestrukoj sukladnosti
korisnici podrske u skladu sa Uredbom Evropske unije br. 1306/2013 imaju
obavezu da odrzavaju poljoprivredno zemljiSte u dobrom poljoprivrednom i
ekoloskom stanju, §to izmedu ostalog podrazumeva zabranu spaljivanja zetve-
nih ostataka sa poljoprivrednih povrsina.** Predviden je i izuzetak od ovog
pravila, odnosno

,»-..spaljivanje Zetvenih ostataka dopusteno je samo u cilju sprecavanja
Sirenja ili suzbijanja organizama Stetnih za bilje o ¢emu postoji sluzbena
naredena mjera.”®

¥ Verordnung iiber die Beseitigung von pflanzlichen Abféllen auflerhalb zugelasse-
ner Beseitigungsanlagen (Bayerische Pflanzenabfall-Verordnung — PlAbfV) in der Fassung
der Bekanntmachung vom 13. Mérz 1984. (GVBIL. S. 100), zuletzt gedndert 23. Mai 2017.
(GVBL. S. 184), para. 2 (2).

40 Bayerische Pflanzenabfall-Verordnung, para. 2 (2).

4 Ibid.

2 Ibid.

# Verordnung iiber die Beseitigung von pflanzlichen Abféllen auBerhalb zugelasse-
ner Beseitigungsanlagen, para. 5. Gesetz zur Forderung der Kreislaufwirtschaft und Siche-
rung der umweltvertriglichen Bewirtschaftung von Abfillen (Kreislaufwirtschaftsgesetz —
KrWG) vom 24. Februar 2012. (BGBI. I S. 212), zuletzt geéndert 10. August 2021. (BGBI.
1S. 3436), para. 69.

# U skladu sa Pravilnikom o viestrukoj sukladnosti ,,Zetvenim ostacima ne smatra-
ju se ostaci nastali orezivanjem trajnih nasada”. Pravilnik o viSestrukoj sukladnosti, Narod-
ne novine, br. 113/2019, dodatak II.

* Ibid.
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U Pravilniku o agrotehni¢kim mjerama postoji gotovo istovetna odredba u
vezi sa zabranom spaljivanja zetvenih ostataka, odnosno

,»-..Zetveni ostatci ne smiju se spaljivati, a njihovo je spaljivanje dopusteno
samo u cilju spre¢avanja Sirenja ili suzbijanja organizama S$tetnih za bilje uz
provodenje mjera zastite od pozara sukladno posebnim propisima.”®

Pitanje spaljivanja zetvenih ostataka je uredeno i odlukama o agroteh-
nickim merama i merama zastite od pozara koje su donete na nivou opstina.
U svim odlukama je zabrana spaljivanja strnista regulisana na isti nacin kao
Sto je to ucinjeno u prethodno navedenim pravilnicima, ali pojedine odluke
pored toga sadrze i detaljnije odredbe o izuzecima od ove zabrane. Ta posebna
pravila na lokalnom nivou se odnose na spaljivanje korova i biljnog otpada uz
posebno odobrenje vatrogasnog drustva u vezi sa mestom i vremenom spalji-
vanja i uz postovanje propisanih uslova.*’” U pojedinim opS$tinama je propisano
da ukoliko se spaljivanje vr$i na ve¢im povrSinama mora biti osigurano dezur-
stvo vatrogasaca sa opremom.*® Neki od uslova su da spaljivanje mora biti
vrseno na ,,primerenoj udaljenosti” od Sumskog zemljista, odnosno na uda-
ljenosti od 200 m, na udaljenosti najmanje 30 m od stambenih objekata,* na
primerenoj udaljenosti od susednih parcela, dalekovoda.” Zemljiste na kom
se vrsi spaljivanje mora biti oc¢iS¢eno od trave i zapaljivih materijala. Neop-
hodno je da budu oznacene osobe koje pale vatru i one kod sebe moraju imati
osnovna sredstva i opremu za gaSenje pozara, a nakon sagorevanja duzne su da
pregledaju mesto, ugase vatru u potpunosti i tek nakon toga smeju da napuste
mesto spaljivanja.’’ U nekim opS$tinama je propisana generalna zabrana spa-
ljivanja korova i biljnog otpada na poljoprivrednom zemljistu u periodu Zetve
i sezone zrenja poljoprivrednih kultura, dok je u pojedinim odlukama pre-
ciziran period — od 1. juna do 30. septembra.”® U nekim op$tinama postoje i

4 Pravilnik o agrotehni¢kim mjerama, Narodne novine, br. 22/2019, ¢1. 9 (2).

47 Odluka o agrotehni¢kim mjerama i mjerama za uredivanje i odrZavanje poljopri-
vrednih rudina i mjerama zastite od pozara na podru¢ju Opéine Tovarnik, 23. 5. 2020, ¢l. 22.

4 Odluka o agrotehni¢kim mjerama i mjerama za uredivanje i odrzavanje poljopri-
vrednih rudina na podru¢ju Opéine Lipovljani, 28. 5. 2018, ¢l. 11.

4 Ibid.

3 Odluka o agrotehni¢kim mjerama i mjerama za uredivanje i odrzavanje poljopri-
vrednih rudina i mjerama zastite od pozara na podru¢ju Opc¢ine Tovarnik, ¢l. 22.

St Ibid.; Odluka o agrotehni¢kim mjerama i mjerama za uredenje i odrZavanje rudina
te mjerama zastite od pozara na poljoprivrednom zemlji$tu na podrucju Op¢ine Gola, 31.
7.2019, ¢l. 20.

2 Odluka o agrotehnickim mjerama i mjerama za uredenje i odrzavanje rudina te
mjerama zastite od pozara na poljoprivrednom zemljistu na podruéju Opcine Gola, ¢l. 20.

3 Odluka o agrotehni¢kim mjerama i mjerama za uredivanje i odrzavanje poljopri-
vrednih rudina i mjerama zastite od pozara na podru¢ju Opéine Tovarnik, ¢l. 23.
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dodatna ograni¢enja kao $to je zabrana spaljivanja tokom noéi izmedu 19.00
i 5.00 ¢asova, kao i za vreme jakog vetra.>* Nepos$tovanje navedenih pravila
predstavlja prekrSaj, a visina zaprecene novcane kazne se veoma razlikuje
medu opStinama. Za pravno lice je u zavisnosti od opstine zapreéena novcana
kazna od 500 od 10.000 kuna, za odgovorno lice u pravnom licu i za pre-
duzetnika od 100 do 2.500 kuna, a za fizicko lice od 100 do 1.000 kuna.®
Ukoliko spaljivanjem zetvenih ostataka bude izazvan pozar primenjuju se i
odredbe Zakona o zastiti od pozara, kojima je propisano da je svako fizicko i
pravno lice odgovorno za ,,neprovodenje mjera zastite od pozara, izazivanje
pozara, kao i za posljedice koje iz toga nastanu™¢. Kazna za prekrsaj fizikog
lica u slucaju izazivanja pozara je u iznosu od 15.000 do 150.000 kuna ili
kazna zatvora do 60 dana.”’

Zabrana spaljivanja Zetvenih ostataka na poljoprivrednom zemljistu
u drZavama ¢lanicama Evropske unije — zakljuéci

Iz prethodne analize pravnih propisa u drzavama clanicama Evropske
unije mozemo zakljuciti da se u regulisanju zabrane spaljivanja Zetvenih osta-
taka sve drzave oslanjaju na Zajednicku poljoprivrednu politiku Evropske
unije. Odredbe Uredbe br. 1306/2013 o finansiranju, upravljanju i nadzoru
zajednicke poljoprivredne politike koje se odnose na zabranu paljenja obradi-
vih strni$ta, osim kada postoje razlozi koji se odnose na zdravlje biljaka® na
gotovo istovetan nacin su prenete u regulativu drzava ¢lanica.”® U svakoj od
drzava Cije propise smo analizirali postoje izuzeci od zabrane spaljivanja, a
oni su posebno regulisani u Austriji, Nemackoj i Hrvatskoj. Spaljivanje biljnih
ostataka u izuzetnim sluc¢ajevima je veoma precizno regulisano u Nemackoj i
Hrvatskoj. Dakle, pored generalne zabrane u drzavama ¢lanicama Evropske
unije postoji jedna doza fleksibilnosti koja izostaje u Srbiji, o ¢emu ¢e biti vise

% Odluka o agrotehni¢kim mjerama i mjerama za uredenje i odrzavanje rudina te
mjerama zastite od pozara na poljoprivrednom zemljiStu na podrucju Opéine Gola, ¢l. 21.

55 Uporedi: Odluka o agrotehni¢kim mjerama i mjerama za uredivanje i odrZavanje
poljoprivrednih rudina i mjerama zastite od pozara na podru¢ju Opéine Tovarnik, ¢l. 25-26;
Odluka o agrotehni¢kim mjerama i mjerama za uredenje i odrzavanje rudina te mjerama
zastite od pozara na poljoprivrednom zemljistu na podrucju Op¢ine Gola, ¢l. 23; Odluka
o agrotehni¢kim mjerama i mjerama za uredivanje i odrzavanje poljoprivrednih rudina na
podru¢ju Op¢ine Lipovljani, ¢l. 16.

56 Zakon o zastiti od pozara, Narodne novine, br. 92/2010, ¢l. 8 (3).

37 Ibid., ¢l. 61.

58 Regulation No 1306/2013, Annex II.

> Ibid.

476



S. Nikoli¢ Popadi¢, Zabrana spaljivanja zetvenih ostataka na..., str. 465-487.

reci u narednim odeljcima ovog rada. U svim drzavama su za spaljivanje bilj-
nih ostataka protivno zabrani predvidene novcane kazne.

S obzirom na to da drzave Clanice imaju istu polaznu osnovu u vidu
Uredbe br. 1306/2013 o finansiranju, upravljanju i nadzoru zajednicke
poljoprivredne politike,*® mozemo zakljuéiti da se razlike u pojavi pozara i
rasprostranjenosti prakse spaljivanja zetvenih ostataka, o ¢emu je bilo re¢i na
pocetku ovog dela, javljaju usled razlike u primeni propisa. S obzirom na to
da se u svim drzavama ¢lanicama primenjuje sistem unakrsne uskladenosti i
da je sankcija za nepridrzavanje standarda u smanjenju ili ukidanju plaé¢anja
poljoprivrednicima, broj slucajeva u kojima je primenjena ta sankcija usled
spaljivanja zetvenih ostataka moze biti jedan od pokazatelja kontrole primene
propisa i inspekcijskog rada. Istovremeno to moze biti indikativno 1 u pogledu
ucestalosti ovih problema u pojedinim drzavama ¢lanicama. Na osnovu tih
podataka bilo bi moguce dati odgovor na pitanje kakav doprinos ima ova mera
u praksi, odnosno koliko uti¢e na sprecavanje prakse spaljivanja zetvenih osta-
taka. Medutim, na nivou Evropske unije nema takvih podataka.

ZABRANA SPALJIVANJA ZETVENIH OSTATAKA U SRBIJI

U Srbiji je zabrana spaljivanja zetvenih ostataka regulisana u okviru vise
propisa. U skladu sa osnovnim zakonom kojim su uredena pitanja u vezi sa
koriséenjem i zaStitom poljoprivrednog zemljista, Zakonom o poljoprivred-
nom zemljiStu, zabranjeno je pric¢injavanje poljske Stete, Sto izmedu ostalog
podrazumeva zabranu

,...08te¢enja koja dovode do smanjenja produktivnosti, strukture i slojeva
poljoprivrednog zemljista, kao i svako drugo oSte¢enje na poljoprivred-
nom zemljistu.”®!

¢ Kao $to je prethodno reéeno Evropska komisija je u dokumentu od 17. decembra
2021. godine zakljucila da sve drzave Clanice imaju odredbe o zabrani spaljivanja strnista
koja je predvidena u okviru standarda 6. za o¢uvanje dobrog poljoprivrednog i ekoloskog
stanja zemljiSta prema Uredbi br. 1306/2013 i da je sprovode. (Commission staff working
document Evaluation impact of the CAP on biodiversity, soil and water (natural resources),
SWD(2021) 425 final, Brussels, 17. 12. 2021, 14). Medutim, satelitski snimci ukazuju da se
ova zabrana u prethodnim godinama nije u potpunosti sprovodila u svim drzavama ¢lanica-
ma. Amann, M., Gomez-Sanabria, A., Klimont, Z., Maas, R., Winiwarter, W. (2017). Mea-
sures to address air pollution from agricultural sources. International Institute for Applied
Systems Analysis, 16. Dostupno na: https://ec.europa.cu/environment/air/pdf/clean_air ou-
tlook agriculture_report.pdf

61 Zakon o poljoprivrednom zemljistu, Sluzbeni glasnik RS, br. 62/2006, 65/2008. —
dr. zakon, 41/2009, 112/2015, 80/2017. 1 95/2018. — dr. zakon, ¢l. 28.
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Imajuc¢i u vidu prethodno analizirane negativne posledice spaljivanja Zetve-
nih ostataka i degradaciju zemljista usled takvih aktivnosti, mozemo zakljuciti
da paljenje strniSta predstavlja vid poljske Stete. Pored ove opste odredbe o
poljskoj Steti Zakonom o poljoprivrednom zemljistu je i posebno zabranjeno
spaljivanje organskih ostataka nakon zetve. Propisivanje konkretnih mera
za zastitu od spaljivanja zetvenih ostataka na poljoprivrednom zemljistu i za
zaStitu od poljske Stete je u nadleznosti jedinica lokalne samouprave.®> Spa-
ljivanje organskih ostataka na poljoprivrednom zemlji§tu nakon Zetve useva i
pri¢injavanje poljske Stete predstavlja prekrsaj. Zaprecene novéane kazene su
u iznosu od 100.000 do 1.000.000 dinara za privredno drustvo, preduzece ili
drugo pravno lice, od 5.000 do 50.000 dinara za odgovorno lice u privrednom
drustvu, preduzecu ili drugom pravnom licu, a za preduzetnika je predvidena
novc¢ana kazna u iznosu od 25.000 do 250.000 dinara. Ukoliko je u pitanju
fizicko lice koje je vlasnik ili korisnik poljoprivrednog zemljiSta zapreceni
iznos novéane kazne je od 5.000 do 50.000 dinara.®® Kontrola na¢ina korisce-
nja i zastite poljoprivrednog zemljista u skladu sa Zakonom o poljoprivrednom
zemljiStu je u nadleznosti poljoprivredne inspekcije.

Jedna od jedinica lokalne samouprave u kojoj je primena mera zastite
poljoprivrednog zemljista i kontrole sprovodenja tih mera regulisana na
detaljan nadin je opitina Zabalj. Odluka o merama zastite poljoprivrednog
zemlji$ta i organizovanju poljoéuvarske sluzbe na podrudju Opstine Zabalj
sadrzi odredbu o zabrani spaljivanja organskih ostataka posle Zetve, u skladu
sa Zakonom o poljoprivrednom zemljistu.* Odredeno je da poljocuvarska
sluzba obavlja poslove obezbedenja organizovane zastite od spaljivanja organ-
skih ostataka na poljoprivrednom zemljistu i zastite od poljske tete. Cuvar
polja, izmedu ostalog, treba da spreci spaljivanje ostataka useva nakon zetve.%
Odlukom su precizno odredene i duznosti poljo¢uvara prilikom otkrivanja
poljske Stete, kao Sto je saCinjavanje zapisnika, fotografisanje poljoprivred-
nog zemljiSta na kome je pricinjena Steta i dostavljanje zapisnika sa dokazima
rukovodiocu poljoc¢uvarske sluzbe koji nakon toga zapisnik dostavlja vlasniku,
odnosno korisniku poljoprivrednog zemljiSta na kome je Steta nastala i poljo-
privrednom inspektoru, radi preduzimanja daljih mera u skladu sa Zakonom
o poljoprivrednom zemljistu.®® U slucaju da ¢uvar polja nije utvrdio da je na
poljoprivrednom zemlji§tu pri¢injena poljska Steta, vlasnik, odnosno kori-

2 Zakon o poljoprivrednom zemljistu, ¢l. 28.

 Ibid., ¢l. 85.

* Odluka 0 merama zastite poljoprivrednog zemljiSta i organizovanju poljo¢uvarske
sluzbe na podrucju Opstine Zabalj, Sluzbeni list opstine Zabalj, br. 18/2018, ¢l. 4.

 Ibid., ¢l. 6.

 Jbid., ¢l. 12, 14.
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snik poljoprivrednog zemljista Stetu treba da prijavi poljocuvarskoj sluzbi.®’
Ukoliko je poznat izvrSilac nedozvoljene radnje, duznost rukovodioca poljo-
Cuvarske sluzbe je da pokrene prekrsajni postupak protiv tog lica.®® Mozemo
zakljuditi da su duznosti poljo¢uvara veoma precizno ragulisane i da bi posto-
vanjem i primenom Odluke o merama zaStite poljoprivrednog zemljista i
organizovanju poljo¢uvarske sluzbe na podruéju Opstine Zabalj u praksi tre-
balo da bude spreceno spaljivanje Zetvenih ostataka.

Jedna od sankcija za lica koja spaljuju Zetvene ostatke na poljoprivred-
nom zemljiStu, koja bi trebalo da utiCe na spreCavanje ovakve prakse medu
poljoprivrednicima, odredena je Pravilnikom o upisu u registar poljoprivrednih
gazdinstava i1 obnovi registracije, kao i o uslovima za pasivan status poljopri-
vrednog gazdinstva. Propisano je da poljoprivredno gazdinstvo prelazi u pasivan
status u slucaju nepridrzavanja propisa, a medu taksativno navedenim razlo-
zima je i spaljivanje organskih ostataka posle Zetve useva.® Ova vrsta sankcije
je veoma znacajna jer poljoprivredna gazdinstva koja su u pasivnom statusu ne
mogu ostvarivati mere podsticaja za razvoj poljoprivredne proizvodnje i zahtev
takvog poljoprivrednog gazdinstva za koriS¢enje podsticaja ¢e biti odbacen bez
razmatranja. Pored toga zemljisni fond gazdinstva u pasivnom statusu ne moze
sluziti za upis drugog poljoprivrednog gazdinstva u registar.”® Pravilnikom je
odredeno da, ukoliko je reSenje o pasivnom statusu poljoprivrednog gazdin-
stva doneto zbog spaljivanja Zetvenih ostataka, gazdinstvo ostaje u pasivhom
statusu u periodu od tri godine. Posle isteka godinu i po dana poljoprivredno
gazdinstvo moze da podnese zahtev za privremeni prestanak pasivnog statusa
uz navodenje opravdanih razloga za ponovno stavljanje u aktivan status, a pre-
dlog odluke o tome donosi Komisija za ocenu pasivnog statusa. U pravilniku
nije precizirano Sta konkretno mogu biti opravdani razlozi za prestanak pasiv-
nog statusa, ali je predvideno da komisija treba da uzme u obzir sve okolnosti
slucaja, a posebno da li je usled razloga zbog kojih je prvobitno doneta odluka
o0 pasivnom statusu nastupila Steta i da li ju je gazdinstvo otklonilo.”" Ukoliko
uzmemo u obzir prethodno definisanje poljske Stete moze se zakljuciti da spa-
ljivanje zetvenih ostataka predstavlja degradaciju i uti¢e na smanjenje plodnosti
poljoprivrednog zemljista, ali je isto tako bitno uzeti u obzir i nacin na koji se

%7 Odluka o merama zatite poljoprivrednog zemljiSta i organizovanju poljoCuvarske
sluzbe na podrucju Opstine Zabalj, ¢l. 13.

8 Ibid., ¢l. 14.

 Pravilnik o upisu u registar poljoprivrednih gazdinstava i obnovi registracije, kao i
o uslovima za pasivan status poljoprivrednog gazdinstva, Sluzbeni glasnik RS, br. 17/2013,
102/2015, 6/2016, 46/2017, 44/2018. — dr. zakon, 102/2018. i 6/2019, ¢l. 15.

" Ibid., ¢l. 15.

" Ibid., ¢l. 17.
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poljoprivredno gazdinstvo kasnije odnosilo prema zemljistu i §ta je ucinjeno
kako bi se doprinelo poboljsanju plodnosti zemljista.

Prethodno analizirane odredbe Pravilnika o upisu u registar poljopri-
vrednih gazdinstava i obnovi registracije, kao i o uslovima za pasivan status
poljoprivrednog gazdinstva mogu se uporediti sa Uredbom br. 1306/2013
o finansiranju, upravljanju i nadzoru zajednic¢ke poljoprivredne politike, s
obzirom na to da je pravilnikom predvidena sankcija za spaljivanje Zetve-
nih ostataka u vidu onemogucavanja konkurisanja za mere podsticaja, Sto je
sli¢no sankciji predvidenoj u okviru sistema unakrsne uskladenosti, ali je mera
u Srbiji stroza jer nije ostavljena moguénost umanjenja podsticaja ve¢ oni
u potpunosti izostaju. U Srbiji je zapoceto uskladivanje domacih propisa sa
propisima u okviru Zajedini¢ke poljoprivredne politike, kako je i predvideno
Strategijom poljoprivrede i1 ruralnog razvoja Republike Srbije za period od
2014. do 2024. godine.”” Medutim, nije uspostavljen sistem unakrsne usklade-
nosti kao u Evropskoj uniji, ali je deo principa na kojima se on zasniva sadrzan
u Zakonu o poljoprivredi i ruralnom razvoju” i Zakonu o podsticajima u poljo-
privredi i ruralnom razvoju. U skladu sa odredbama Zakona o podsticajima u
poljoprivredi i ruralnom razvoju korisnik podsticaja je duzan, izmedu ostalog,
da se pridrzava

,»-..propisa kojima se ureduju standardi kvaliteta zivotne sredine, zastita
javnog zdravlja, zastita zdravlja Zivotinja i biljaka, zastita dobrobiti zivotinja
i zastita poljoprivrednog zemljista™"*,

medutim ovo pravilo u zakonu nije dalje precizirano kao §to je to u¢injeno u
Uredbi br. 1306/2013 gde je zarad ocuvanja dobrog poljoprivrednog i eko-
loskog stanja zemljiSta odredena zabrana paljenja obradivih strniSta. Pored
toga, u Zakonu o podsticajima u poljoprivredi i ruralnom razvoju nije pred-
videno umanjenje ili ukidanje podsticaja u slucaju da se korisnik ne pridrzava
pravila, ali je sankcija za nepridrzavanje predvidena prethodno analiziranim
odredbama Pravilnika o upisu u registar poljoprivrednih gazdinstava i obnovi
registracije, kao i o uslovima za pasivan status poljoprivrednog gazdinstva.
Pored prethodno analiziranih propisa u oblasti poljoprivrede, u Srbiji je
zabrana spaljivanja zetvenih ostataka neposredno, odnosno posredno reguli-
sana i drugim propisima. U skladu sa Zakonom o zastiti od poZzara zabranjeno
je spaljivati ostatke strnih useva i biljne ostatke. Ukoliko lice protivno zabrani
vrsi spaljivanje i time izazove pozar, ima obavezu da nadoknadi troSkove

72 Strategija poljoprivrede i ruralnog razvoja Republike Srbije za period 2014— 2024.
godine, Sluzbeni glasnik RS, br. 85/2014.

V.. Zakon o poljoprivredi i ruralnom razvoju, Sluzbeni glasnik RS, br. 41/2009,
10/2013. — dr. zakon, 101/2016, 67/2021. — dr. zakon i 114/2021, ¢l. 18.

™ Zakon o podsticajima u poljoprivredi i ruralnom razvoju, Sluzbeni glasnik RS, br.
10/2013, 142/2014, 103/2015. 1 101/2016, ¢l. 10.
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koje je vatrogasno-spasilacka jedinica imala u konkretnom sluéaju.” Pored
toga spaljivanje ostataka strnih useva i biljnih ostataka na otvorenom prostoru
predstavlja prekrsaj, a zapreéena novcana kazna za fizi¢ko lice je u iznosu
od 10.000 dinara.”® Zakonom su posebno regulisane duznosti poljoprivred-
nika prilikom sprovodenja Zetvenih radova kako bi strni usevi bili zasti¢eni
od pozara. Konkretno, propisano je da ,,privredno drustvo, zemljoradnicka
zadruga, ustanova ili drugo pravno lice, preduzetnik i poljoprivrednik™ treba
da preduzme posebne mere zastite strnih useva od pozara, Sto podrazumeva

,...organizovanje stalnog deZurstva; organizovanje osmatracke sluzbe;
organizovanje sluzbe veze i obavestavanja; opremanje mehanizacije odgova-
rajuom protivpozarnom opremom; kontrola protivpozarne opreme; kontrola
ispravnosti mehanizacije; kontrola uskladiStavanja useva.””’

Propisano je i da ministar poljoprivrede treba da donese ,,propis kojim blize
ureduje mere zastite od poZara u poljoprivredi.”’® Rok za donoSenje podzakon-
skih akata, medu kojima je i ovaj propis je bio Sest meseci od dana stupanja na
snagu zakona, medutim takav propis jo$ uvek nije donet. Tokom istrazivanja
smo dosli do zakljucka da se jedinice loklne samouprave prilikom donosenja
godisnjeg plana (programa) zastite strnih useva od pozara oslanjaju na Pra-
vilnik o posebnim merama zastite od pozara u poljoprivredi iz 1984. godine”
kao §to je to sludaj na primer u opitini Zabalj i opstini Zitiste.®* Medutim,
taj pravilnik je donet na osnovu Zakona o zastiti od pozara iz 1982. godine
koji viSe nije na snazi, a pojedine odredbe pravilnika nisu u skladu sa vaze¢im
propisima. Na primer, u Pravilniku o posebnim merama zastite od pozara u
poljoprivredi je navedeno

,.-..strnjika ili slama mogu se spaliti na njivi ako je prethodno obezbedeno
prisustvo i1 nadzor radi spre¢avanja pozara. O paljenju strnjike ili slame
blagovremeno, a najkasnije 24 ¢asa pre paljenja obavestava se teritorijalna
vatrogasna jedinica.”®!

Navedena odredba je u potpunosti u suprotnosti sa vazeéim propisima i zabra-
nom spaljivanja Zetvenih ostataka. Ove ¢injenice ukazuju na potrebu hitnog

5 Zakon o zastiti od pozara, Sluzbeni glasnik RS, br. 111/2009, 20/2015, 87/2018. i
87/2018 — dr. zakoni, ¢l. 50.

™ Ibid., &1. 84.

7 Ibid., ¢l. 49.

8 Ibid., ¢l. 49.

" Pravilnik o posebnim merama zastite od poZara u poljoprivredi, Sluzbeni glasnik
SRS, br. 27/1984.

80 V.: Plan zastite strnih useva od pozara za 2021. godinu, Sluzbeni list Opstine Za-
balj, br. 19/2021; Program zastite strnih useva od pozara opétine Zitiste za 2020. godinu.

81 Pravilnik o posebnim merama zastite od pozara u poljoprivredi, Sluzbeni glasnik
SRS, br. 27/1984, ¢l. 4.
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donosenja novog pravilnika kojim bi bile regulisane mere zastite od pozara
u poljoprivredi u skladu sa aktuelnom pravnom regulativom kako bi jedinice
lokalne samouprave mogle u skladu sa njim da donose svoje planove i pro-
grame zastite.

Jedna od mera koja je predvidena planovima (programima) jedinica
lokalnih samouprava za zastitu strnih useva od pozara je i obavestavanje gra-
dana o zabrani paljenja Zetvenih ostataka i paljenja vatre na otvorenom. To je
potrebno uéiniti putem medija i postavljanjem obaves$tenja na mestima javnog
okupljanja.® Pored aktivnosti na lokalnom nivou, potrebno je napomenuti da
je Ministarstvo zastite zivotne sredine pokrenulo kampanju ,,Ne pali strnjiku”
kako bi podigli svest gradana o opasnosti i Stetnosti ovakve prakse.

Iz analiza godi$njih planova zastite strnih useva od pozara mozZemo
zakljuciti da opstinska veca iz godine u godinu donose istovetne planove,
nekada ¢ak ne menjajuéi ni ukupne brojeve povrsina zasejanih pod razli¢itim
poljoprivrednim kulturama.®* MoZe se postaviti pitanje da li donoSenje planova
i programa zaStite strnih useva od pozara predstavlja ispunjenje formalno-
sti ili zaista predstavlja nadin za spre¢avanje nastanka pozara i sprecavanje
prakse spaljivanja Zetvenih ostataka. Imajuci u vidu veliki broj pozara koji
se svake godine javlja u periodu zZetve, o ¢emu je bilo re¢i na pocetku ovog
rada, mozemo zakljuciti da je potrebno izmeniti postojecu praksu i prilagoditi
planove i programe stanju na terenu, odnosno izmeniti delovanje u cilju spre-
Cavanja spaljivanja i nastanka pozara. Usvajanje gotovo identi¢nih planova na
nivou jedinica lokalne samouprave iz godine u godinu ne dovodi do resenja
problema sa kojima se opstine i gradani suocavaju svake godine.

U kontekstu izazivanja pozara putem spaljivanja zetvenih ostataka
potrebno je pomenuti i odredbe Kriviénog zakonika. Naime, u sluc¢aju paljenje
strnike pocinioci mogu odgovarati za krivi¢no delo izazivanje opSte opasnosti.
Krivi¢nim zakonikom je propisano

»-..k0 pozarom, (...) ili kakvom drugom opsteopasnom radnjom ili opSte-
opasnim sredstvom izazove opasnost za zivot ili telo ljudi ili za imovinu
veceg obima kazni¢e se zatvorom od Sest meseci do pet godina i nov-
¢anom kaznom.”%

82 Kao primer mesta na kojima treba postaviti obaveStenja o zabrani paljenja nave-
deni su ,,dom zdravlja, pijaca, vece prodavnice, posta, mesne zajednice”. Plan zastite strnih
useva od pozara za 2021. godinu, Sluzbeni list Opstine Zabalj, br. 19/2021, t. 4.

8 Do zakljucka o istovetnim povr§inama zasejanim pod istim poljoprivrednim kultu-
rama se doslo analizom i poredenjem Planova zaitite strnih useva od pozara Opstine Zabalj
u periodu od 2018. do 2021. godine. Konkretno, u planovima je procenjeno da je u periodu
od Cetiri godine svake godine ,,na teritoriji opstine zasejano oko 6200 ha psenicom i 720 ha
je¢mom.” V.: t. 2. Planova zastite strnih useva od poZara Opstine Zabalj.

8 Kriviéni zakonik, Sluzbeni glasnik RS, br. 85/2005, 88/2005. — ispr., 107/2005 —
ispr., 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016. i 35/2019, ¢1. 278, st. 1.
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Ukoliko je krivicno delo izazivanja opSte opasnosti u¢injeno iz nehata kazna
zatvora je do tri godine.*® Kada usled ovog dela nastupi

,-..teSka telesna povreda nekog lica ili imovinska Steta velikih razmera, uéi-
nilac ¢e se kazniti zatvorom od jedne do osam godina”,

a ukoliko nastupi

,...smrt jednog ili vise lica, ucinilac ¢e se kazniti zatvorom od dve do
dvanaest godina.”*

ZAKLJUCAK

Na osnovu rezultata istrazivanja mozemo zakljuciti da je u drzavama
¢lanicama Evropske unije zabrana spaljivanja Zetvenih ostataka prevashodno
regulisana u okviru mera ZajedniCke poljoprivredne politike. Ostavljena je
moguénost odstupanja od ove zabrane u izuzetnim slu¢ajevima, Sto predstavlja
jednu vrstu fleksibilnosti koja ne postoji u propisima Republike Srbije. Medu
drzavama ¢lanicama Evropske unije postoje razlike u pogledu nivoa precizno-
sti regulisanja ovog pitanja, ali bez obzira na to, u veéini drzava, posebno starih
drzava ¢lanica, pravila o zabrani spaljivanja zetvenih ostataka se posStuju.

1z prethodne analize mozemo zakljuciti da je u Srbiji spaljivanje zetve-
nih ostataka regulisano na veoma striktan nacin, posebno u poredenju sa
regulativom Evropske unije. Spaljivanje je u potpunosti zabranjeno bez osta-
vljanja moguc¢nosti da bude sprovedeno u posebnim slucajevima kao §to je to
uc¢injeno u drzavama ¢lanicama Evropske unije. Zabrana spaljivanja Zetvenih
ostataka je regulisana ne samo propisima u oblasti poljoprivrede ve¢ i drugim
zakonima, §to govori u prilog ¢injenici da je u pitanju veoma znacajan visede-
cenijski problem koji izlazi van okvira poljoprivrede. Prekr§ajna odgovornost
i novéane kazne su u skladu sa pravilima koja postoje i u drzavama ¢lani-
cama Evropske unije. Jedinicama lokalne samouprave je data znacajna uloga,
posebno kada je u pitanju donoSenje odluka o merama zastite poljoprivrednog
zemljista i organizovanju poljoc¢uvarske sluzbe i programa zastite strnih useva
od pozara, $to je takode u skladu sa praksom koja postoji u pojedinim drza-
vama Evropske unije. Mozemo zakljuciti da je zabrana spaljivanja Zetvenih
ostataka u Srbiji regulisana na dobar nacin, ali je potrebno doneti podzakonske
akte o kojima je bilo reci u prethodnom odeljku. Primena postoje¢ih propisa
bi trebalo da spre¢i praksu spaljivanja Zetvenih ostataka i nastanak Stetnih

85 Kriviéni zakonik, ¢l. 278, st. 5.
8 Ibid., ¢l. 288.
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posledica o kojima je bilo reci na pocetku ovog rada. Medutim, podaci o broju
pozara izazvanih paljenjem strniSta svake godine govore upravo suprotno.
MiSljenja smo da se problem ne nalazi u propisima, ve¢ da njihova adekvatna
primena u praksi izostaje. Prilikom istrazivanja smo pokusali da utvrdimo
kakvo je stanje u sudskoj praksi, medutim dosli smo do zakljucka da je pre-
suda u vezi sa spaljivanjem Zetvenih ostataka veoma malo. To moze takode
biti jedan od pokazatelja izostanka primene propisa, odnosno kaznjavanja
pocinilaca. Potrebno je izmeniti stanje u praksi i osigurati primenu propisa, u
¢emu znacajnu ulogu imaju inspekcijske sluzbe. Pored toga, treba imati u vidu
da nisu uvek vlasnici, odnosno korisnici poljoprivrednog zemljista lica koja
spaljuju biljne ostatke. Postoji znacajan broj slucajeva u kojima lica spaljuju
zetvene ostatke na tudem zemljistu kako bi lakse prikupili klipove kukuruza sa
poljoprivrednog zemljista.

Pored sprovodenja propisa neophodno je raditi i na podizanju svesti gra-
dana o negativnim posledicama spaljivanja Zetvenih ostataka. U tom cilju se
poslednjih godina sprovodi sve viSe kampanja u kojima se prevashodno isticu
negativne posledice spaljivanja zetvenih ostataka kako bi se gradani odvra-
tili od primene takve prakse. Promena misljenja i shvatanje da su ovakve
aktivnosti veoma Stetne je od izuzetnog znacaja imajuéi u vidu da je u pitanju
viSedecenijska praksa koja se prenosila sa generacije na generaciju stvarajuci
neku vrstu tradicije. Pored toga, neophodno je imati u vidu da pojedini poljo-
privrednici isti¢u finansijske razloge zbog kojih primenjuju ovakvu praksu.
Cena goriva i nedostatak adekvatne mehanizacije uti¢u na pojedine poljo-
privrednike da spaljivanjem zetvenih ostataka ,,olakSaju” reSenje problema
¢iS¢enja njive za predstojecu setvu, Sto ukazuje na potrebu pomoci poljopri-
vrednicima u ovom domenu. U pojedinim slucajevima spaljivanjem strnista
poljoprivrednici pokusSavaju da se izbore sa Steto¢inama i prouzrokovacima
bolesti. Ovakvi izuzeci od zabrane spaljivanja nisu posebno regulisani u ana-
liziranim domaéim propisima i u tom domenu postoji prostor za poboljSanje
domace regulative u skladu sa evropskom.

Na kraju treba dodati da je problem spaljivanja Zetvenih ostataka u Srbiji
u fokusu istrazivanja struc¢njaka iz oblasti poljoprivrede. Medutim, primena
mera koje doprinose oCuvanju plodnosti ZemljiSta i sprecavanju negativnih
posledica odredenih aktivnosti kao $to je spaljivanje Zetvenih ostataka zavisi i
od propisa u ovoj oblasti i sankcija u slu¢aju njihovog nepostovanja, Sto uka-
zuje 1 na vaznu ulogu pravnika. O zainteresovanosti pravne profesije za ovu
problematiku govori podatak do kog smo dosli tokom istrazivanja. Naime,
analiziraju¢i postojecu literaturu u ovoj oblasti zakljucili smo da u Srbiji nema
strucnih i nau¢nih radova napisanih od strane pravnika u vezi sa ovom temom.
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INTRODUCTION

In Serbia, a large number of fires occur every year in the after-harvest
period. Citizens mostly learn about their scale and tragic consequences through
the media, and the inhabitants of rural areas witness the practice of burning
stubble that is passed down from generation to generation. For example, one
such media report stated that 880 hectares of land were devastated by fire in
the area near a village close to the city of Zrenjanin due to the spread of fires
from fields in 2018, and the fire also affected the Special Nature Reserve Stari
Begej - Carska bara.! Due to the thick smoke that spread from the surround-
ing fields on the Belgrade-Nis highway in 2018, there was a chain collision in
which one person died.> Based on satellite images from 2019, it was concluded
that over 1000 fields were set on fire in three of Srem’s municipalities in a
period of 10 days.? In 2019, 14 people lost their lives due to fires from burning
fields.* These are just some of the many news related to the consequences of
burning crop residues on agricultural land, which are repeated from year after
year. These facts are very worrying and indicate the need to stop this practice.
One of the approaches in solving this problem is the ban on burning plant
residues and consistently applying these regulations in practice. This research
is dedicated to the analysis of the relevant regulations in Serbia and in some
EU member states in order to find answers to questions on how to regulate
the ban on burning residues, whether the existing regulations are adequate,
whether the cause of this situation is found in the legal regulations that need to
be changed or whether there is a problem in the application of the regulations.

THE NEGATIVE CONSEQUENCES OF BURNING PLANT
RESIDUES ON AGRICULTURAL LAND

Before analysing the legal regulations, it is necessary to consider what
the consequences of burning plant residues on agricultural land are and why
it is necessary to ban such activities. In addition to endangering the lives

! Ministry of Environmental Protection https://www.ekologija.gov.rs/lat/projekti/
ne-pali-strnjiku

2 Chain collision due to smoke, one person dead https://www.politika.rs/sr/cla-
nak/413578/Zbog-gustog-dima-lancani-sudar-na-autoputu Also see: Fire near Leskovac,
chain collision due to thick smoke https://rtv.rs/sr_lat/hronika/pozar-kod-leskovca-lancani-
sudar-zbog-gustog-dima_955544.html

3 https://rtv.rs/sr_lat/vojvodina/srem/paljenje-njiva-od-sledece-godine-pratice-satelit
_1064380.html

4 Ministry of Environmental Protection https://www.ekologija.gov.rs/lat/saopstenja/
vesti/ne-pali-strnjiku
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and health of people and property, which was discussed in the previously
mentioned examples, the burning of crop residues negatively affects the agri-
cultural land itself. The burning of plant residues disrupts the circulation of
matter in the agroecosystem, soil degradation occurs, nutrients are destroyed,
soil fertility is reduced, and beneficial insects and animals are destroyed.’ Due
to burning, agricultural land becomes more susceptible to erosion, the ability to
retain moisture is reduced, and due to the loss of organic matter, it is necessary
to apply larger amounts of fertilizers.® Experts point out that it is necessary for
farmers to apply the exact opposite practice, i.e. to plough the harvest residues,
because in that way, in addition to avoiding the previously mentioned harmful
consequences, numerous positive effects are achieved. Ploughing plant resi-
dues increases the amount of organic matter in the soil, increases the activity
of soil microflora, improves soil fertility, which increases the yield and quality
of agricultural products, reduces the susceptibility to erosion, etc.’

Burning of plant residues causes other consequences. The process causes
the emission of harmful gases that negatively affect the environment and con-
tribute to climate change. It is estimated that in 2015, 3.3 % of total emissions
of PM2.5 particles at the European Union level were caused by incineration
of crop residues, and that the largest pollution came from Mediterranean and
Eastern European countries.® The ban on the burning of crop residues can be
viewed in the context of the current trends of reducing climate change and

5 Ja¢imovi¢, G., Aéin, V., Crnobarac, J., Latkovi¢, D., Manojlovi¢, M. (2017). Efekti
zaoravanja zetvenih ostataka na prinos pSenice u dugotrajnom poljskom ogledu. Letopis
naucnih radova, 41 (1), 1-2; Kastori, R., Maksimovi¢, 1., Putnik Deli¢, M. (2012). En-
vironmental Aspects of Burning Field Residues for Use as an Alternative Fuel. Ratar-
stvo i povrtarstvo, 49 (3), 314; Sekuli¢, P., Ninkov, J., Hristov, N., Vasin, J., Seremesi¢,
S., Zeremski-Skori¢, T. (2010). Sadrzaj organske materije u zemljistima AP Vojvodine i
mogucénost kori§¢enja zetvenih ostataka kao obnovljivog izvora energije. Ratarstvo i povr-
tarstvo, 47 (2), 592-593.

¢ Pearson, P., Bodin, S., Gittelson, A., Kinney, S., McCarty, J., Stevenson, G., Al-
bertengo, J. (2015). Fire in the Fields: Moving Beyond the Damage of Open Agricultural
Burning on Communities, Soil, and the Cryosphere A CCAC Project Summary Report: Im-
pacts and Reduction of Open Burning in the Andes, Himalayas — and Globally, Interna-
tional Cryosphere Climate Initiative, 1. Available at: https://ccacoalition.org/en/resources/
fire-fields-moving-beyond-damage-open-agricultural-burning-communities-soil-and-cryo-
sphere; Kastori, R., Maksimovi¢, 1., Putnik Deli¢, M. (2012). Environmental Aspects of
Burning Field Residues for Use as an Alternative Fuel. Ratarstvo i povrtarstvo, 49 (3), 315.
See: United Nations, Economic Commission for Europe Executive Body for the Conven-
tion on Long-range Transboundary Air Pollution, Draft guidance document on reduction of
emissions from agricultural residue burning, Geneva, 6-8 December 2021, 7 Available at:
https://unece.org/sites/default/files/2021-10/ECE_EB.AIR 2021 5-2113499E.pdf

7 Kastori, R., Maksimovi¢, 1., Putnik Deli¢, M. (2012). Op. cit., 317; Jaéimovi¢, G.,
Ac¢in, V., Crnobarac, J., Latkovi¢, D., Manojlovi¢, M. (2017). Op. cit., 2.

8 Amann, M., Gomez-Sanabria, A., Klimont, Z., Maas, R., Winiwarter, W. (2017).
Measures to address air pollution from agricultural sources. International Institute for Ap-
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adapting to changing climatic conditions. The Paris Agreement of 2015 set the
goal of keeping the increase in average temperature globally below 2°C com-
pared to the pre-industrial period.’ In order to achieve this goal, among other
things, it is necessary to reduce greenhouse gas emissions. Agricultural pro-
duction plays a significant role in this, since globally 20 % of emissions come
from agriculture,'® which includes the burning of plant residues. At the level of
the European Union, the European Green Deal sets the goal of achieving cli-
mate neutrality by 2050, the goal of which is, among other things, to achieve
zero net greenhouse gas emissions.'!

Having in mind all the previously mentioned negative consequences of
burning plant residues on agricultural land and the set goals, we can conclude
that the introduction of a ban on burning crop residues, precise regulation and
the application of the regulations in practice are extremely important.

THE PROHIBITION ON THE BURNING OF CROP RESIDUES
AT THE LEVEL OF THE EUROPEAN UNION
AND IN CERTAIN MEMBER STATES

At the level of the European Union, the ban on the burning of crop resi-
dues is regulated within the framework of the Common Agricultural Policy,
which is based on a two-pillar system. The first pillar covers market measures
and direct payments, while the second one covers rural development policy.'?
Regulation no. 1306/2013 on the financing, management and supervision of
the common agricultural policy,'* which regulates the ban on the burning of

plied Systems Analysis, 18. Available at: https://ec.europa.eu/environment/air/pdf/clean
air_outlook agriculture report.pdf

° United Nations, Paris Agreement, 2015, Art. 2.

10 Ekardt, F., Wieding, J., Garske, B., Stubenrauch, J. (2018). Agriculture-related
Climate Policies — Law and Governance Issues on the European and Global Level. Carbon
& Climate Law Review 4, 319.

I European Parliament resolution of 15 January 2020 on the European Green Deal
(2019/2956(RSP)), OJ C 270, 7.7.2021. These goals are also set by the European Climate
Act. See: Regulation (EU) 2021/1119 of the European Parliament and of the Council of
30 June 2021 establishing the framework for achieving climate neutrality and amending
Regulations (EC) No 401/2009 and (EU) 2018/1999 (‘European Climate Law’), OJ L 243,
9.7.2021, Art. 2.

12.Gotz, V. (2012) Das Recht der Gemeinsamen Agrarpolitik — Kontinuitdt, Wan-
del, Systematik. In: Martinez, J. (Hrsg.), Die Gemeinsame Agrarpolitik vor neuen Heraus-
forderungen, 50 Jahre Institut fiir Landwirtschaftsrecht. Baden-Baden: Nomos, 14.

13 Regulation (EU) No. 1306/2013 of the European Parliament and of the Council of
17 December 2013 on the financing, management and monitoring of the common agricul-
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organic residues on agricultural land, is part of the legal regulations belonging
to the second pillar of the Common Agricultural Policy. In accordance with
the provisions of this Regulation, Member States, within the cross-compliance
system,'* which sets the standards that farmers, the users of direct payments,
must meet, should, inter alia, ensure good agricultural and ecological condi-
tion of agricultural land. It is left to the states to set the minimum standards
at national and regional levels that farmers need to meet in order to achieve
this goal.'® When setting the minimum standards, Member States should take
into account the specific characteristics of the area, clime conditions, land use,
crop rotation, agricultural practices, the existing agricultural system and the
structure of agricultural holdings, respecting the minimum standards set out in
Annex II to Regulation no. 1306/2013.'® One of the standards for maintaining
good agricultural and environmental condition of land provided for in Annex II
is the maintenance of organic matter levels in the soil through the application
of appropriate practices, including the prohibition of burning arable stubble,
except when there are reasons related to plant health.!” The explanation of this
minimum standard states that a general ban on the burning of crop residues in
arable land may be prescribed, but member states are left with the option to
prescribe additional, more detailed requirements. '

If farmers do not comply with the prescribed standards, which includes
the ban on burning crop residues, an administrative penalty is envisaged, i.e.,
payments under the cross-compliance system can be reduced or abolished."

There is a ban on burning crop residues in all EU member states. How-
ever, in some parts of Europe, stubble burning is still common. The analysis

tural policy and repealing Council Regulations (EEC) No. 352/78, (EC) No. 165/94, (EC)
No. 2799/98, (EC) No. 814/2000, (EC) No. 1290/2005 and (EC) No. 485/2008, OJ L 347,
20. 12.2013.

4 For more details, see: Baldock, D. (2015). Twisted Together: European Agricul-
ture, Environment and the Common Agricultural Policy. In: McMahon, J. A., Cardwell, M.
N. (eds.), Research Handbook on EU Agriculture Law. Cheltenham: Edward Elgar Publish-
ing, 141, 144; Danielsen, J. H. (2013). EU Agricultural Law. Alphen aan den Rijn: Kluwer
Law International, 152—155.

15 Regulation No. 1306/2013, Art. 94.

' Regulation No. 1306/2013, Art. 94.

17 Regulation No. 1306/2013, Annex II. McMahon, J. A, (2019). EU Agricultural
Law and Policy. Cheltenham: Edward Elgar Publishing, 139.

18 Regulation No. 1306/2013, Annex II.

1 For more details, see: Regulation No. 1306/2013, Art. 99.

20 Searle, S., Bitnere, K. (2017). Review of the impact of crop residue management
on soil organic carbon in Europe. International Council on Clean Transportation, 2. Avail-
able at: https://theicct.org/sites/default/files/publications/EU-crop-residue-mgmt ICCT-wor
king-paper 15122017 vF.pdf
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of satellite images in the period from 2003 to 2015 concluded that the burning
of crop residues was widespread in Romania, Bulgaria, Croatia, Greece, Italy
and Portugal, while in France, Denmark, Estonia and the United Kingdom
there was a significant reduction in this practice.?’ Countries where stubble
burning is very rare are Germany, Austria, Belgium, the Netherlands, Slova-
kia, Finland, Sweden and Ireland.?*> At the level of the European Union, the
impact of the Common Agricultural Policy on biodiversity, land and water was
evaluated, which included, among other things, the issue of farmers apply-
ing the prescribed standards. The document of the European Commission from
December 17, 2021, concluded that all member states implement the measure
of banning the burning of stubble, which is provided for in Standard 6 for the
preservation of good agricultural and environmental condition of land, accord-
ing to Regulation No. 1306/2013.% In this research, it was analysed how the
ban on burning plant residues is regulated in EU member states where burning
stubble is rare, so that we can draw conclusions about which models can be
useful to Serbia on its way to abandon this practice. In addition, part of the
research is dedicated to the legal regulations in Croatia as a former Yugoslav
republic that has harmonized its regulations with the regulations of the Euro-
pean Union, which can also be useful for the process in which the Republic of
Serbia is.*

Austria

In Austria, the burning of crop residues is prohibited in accordance with
the regulations related to the implementation of the measures of the Common
Agricultural Policy of the European Union. The Decree of the Federal Minister
of Agriculture, Forestry, Environment and Water Management on horizontal
rules for the Common Agricultural Policy stipulates that one of the minimum
standards for maintaining good agricultural and ecological conditions of land
is the ban on burning straw on stubble, unless the competent authority grants

2l Amann, M., Gomez-Sanabria, A., Klimont, Z., Maas, R., Winiwarter, W. (2017).
Measures fo address air pollution from agricultural sources. International Institute for Ap-
plied Systems Analysis, 16. Available at: https://ec.europa.eu/environment/air/pdf/clean
air_outlook agriculture report.pdf

2 [bid.

2 Commission staff working document Evaluation impact of the CAP on biodiversity,
soil and water (natural resources), SWD(2021) 425 final, Brussels, December 17, 2021, 14.

2% One of the goals of the Strategy of Agriculture and Rural Development of the
Republic of Serbia for the period 2014-2024 is the harmonization of domestic regulations
with the regulations of the European Union.
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an exception in an individual case due to phytosanitary reasons.” Thus, we can
conclude that in Austria, the ban on burning crop residues is regulated in the
same way as in Regulation no. 1306/2013 on the financing, management and
monitoring of the common agricultural policy.

Incineration of plant residues is specifically regulated by the Federal
Law on Incineration of Materials Outside Incineration Facilities*® A ban is
prescribed on the burning of biogenic materials outside the facilities intended
for that purpose, which includes, among other things, unprocessed materi-
als of plant origin (especially straw)?” However, the possibility was left for
the President of the Provincial Government to approve temporal and spa-
tial exemptions from the ban on burning biogenic materials in certain cases,
which may include “burning straw on stubble if necessary for growing winter
grain or oilseed rape, provided that straw rot in the soil is not expected due
to drought.””® This provision is in accordance with Regulation no. 1306/2013
which stipulates that the burning of arable stubble is prohibited.? The burning
of crop residues on agricultural land in Austria is a misdemeanour punishable
by a fine of 3,630 euros.*

France

In France, the burning of crop residues is also prohibited in accordance
with the regulations of the European Union. The Rural and Maritime Fishing
Code stipulates that farmers applying for payments under the cross-compli-
ance system established under the European Union’s Common Agricultural
Policy must not burn straw residues, “nor the residues of oilseeds, protein and
cereals.”’! However, the law leaves the possibility for the prefect to exception-
ally, by the means of a reasoned decision, authorize farmers to carry out the

% Verordnung des Bundesministers fiir Land- und Forstwirtschaft, Umwelt und
Wasserwirtschaft mit horizontalen Regeln fiir den Bereich der Gemeinsamen Agrarpolitik
(Horizontale GAP-Verordnung), StF: BGBI. II Nr. 100/2015, Anlage 2 zu para. 25 Abs. 1.

26 Bundesgesetz tiber das Verbrennen von Materialien auBerhalb von Anlagen
(Bundesluftreinhaltegesetz — BLRG), BGBI. I Nr. 137/2002, zuletzt gedndert BGBI. I Nr.
58/2017.

27 Bundesgesetz iiber das Verbrennen von Materialien auBerhalb von Anlagen, para.
la, para. 3 (1).

28 Bundesgesetz iiber das Verbrennen von Materialien auBerhalb von Anlagen, para.
3 (4.

» Regulation No 1306/2013, Annex II.

3% Bundesgesetz tiber das Verbrennen von Materialien auerhalb von Anlagen, para.

31 Code rural et de la péche maritime, Art. D615-47.
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burning for phytosanitary reasons.*> The above provisions are fully in line with
Regulation no. 1306/2013. The above provisions are fully in line with Regula-
tion no. 1306/2013.

The burning of crop residues on agricultural land is not specifically reg-
ulated by other regulations. However, it should be mentioned that significant
attention is paid to the burning of the so-called green waste from gardens and
parks. In accordance with the Environment Code, it is forbidden to burn bio
waste from gardens and parks in the open.** However, it is envisaged that in
exceptional cases and “solely for the purpose of eradicating epiphytes or elim-
inating invasive plant species, individual exemptions may be issued by a state
representative” under the conditions specified in a special regulation.’* Since
plant residues after harvest are also bio-waste, these provisions can be applied
to these cases in a broader sense. Failure to comply with waste management
rules in accordance with the Environment Code, which includes the burning of
plant residues without a special permit, is punishable by two years in prison
and a fine of 75,000 euros.*

Germany

In Germany, the ban on burning crop residues on agricultural land is
prescribed by the Regulation on the fulfilment of basic requirements and
standards within the EU regulations on agricultural payments. In accordance
with Article 7, which refers to the preservation of the share of organic matter
in the soil, stubble may not be burned.*® In addition to this general ban on the
burning of crop residues on agricultural land, there are special regulations at
the level of provinces that specify when it is possible to allow the burning of
crop residues, but these rules mostly apply to crop production in gardens. One
example is the Ordinance by the State Government of Saxony on the disposal
of waste of plants. If it is not possible to dispose of plant waste from non-
commercial garden plots in the manner prescribed by the ordinance, burning is
allowed in accordance with the following rules: the burning of plant residues

32 Code rural et de la péche maritime, Art. D615-47.
3 Code de l'environnement, Art. L541-21-1.

34 Ibid.

35 Code de l'environnement, Art. L541-46.

3 Verordnung tiiber die Einhaltung von Grundanforderungen und Standards im
Rahmen unionsrechtlicher Vorschriften iiber Agrarzahlungen (Agrarzahlungen-Verpflich-
tungenverordnung), vom 17. Dezember 2014 (BAnz AT 23.12.2014 V1), zuletzt gedndert
17.9. 2021, 14302, para. 7.

495



Glasnik of the Bar Association of Vojvodina, Issue 2/2022.

“...must not cause any danger or disturbance to the general public or neigh-
bourhood, which especially refers to smoke or flying sparks. No other material,
in particular household waste, mineral oil products or coated wood or wood
treated with protective agents, may be used to light or make fire stronger.”*’

The period in which burning is allowed has also been determined, and it is the
period from April 1 to April 30 and from October 1 to October 30 on work
days between 8:00 and 18:00, for a maximum of two hours a day. In addi-
tion, it is necessary to respect the minimum distance of 1.5 kilometres from
the airport,

“...200m from the highway, 100m from federal, rural and county roads, shops
with flammable liquids or compressed gases and companies that produce,
process or store explosives or flammable substances.”*

In Bavaria, the Ordinance on the disposal of plant waste outside author-
ized landfills, in addition to plant waste from gardens, also regulates burning
agricultural waste / residues similar to straw. One of the conditions is that the
plant remains cannot rot enough in the soil and that this can negatively affect
the soil. Farmers cannot make such a decision on their own, but the District
Administrative Body publishes in the official gazette a list of areas in which
the above conditions have been met.?’ In other areas, a person who intends to
burn plant residues must submit a report to the municipality at least seven days
prior to doing it, after which the district administration body is notified and it
can make a decision to ban it if the prescribed conditions are not met.** The
ordinance stipulates that burning can be done only on working days from 6:00
to 18:00, while potential danger caused by smoke and the spread of fire must
be prevented, while respecting the prescribed distance from residential and
other buildings, roads and forests.*! The fire must be constantly monitored and
the fire must be extinguished before it gets dark. In order to protect the soil,
fauna and flora, it must be ensured that large areas are not burned at the same
time, that the fire covers the surface of the land for as short as possible, with-
out excessive combustion.*> Burning plant residues contrary to the regulations

37 Verordnung der Séachsischen Staatsregierung tiber die Entsorgung von pflanzlichen
Abfillen (Pflanzenabfallverordnung — PflanzAbfV) vom 25. September 1994, (SachsGVBI.
S. 1577), para. 4 (2) 1-2.

3% Pflanzenabfallverordnung, para. 4 (2) 3.

3 Verordnung iiber die Beseitigung von pflanzlichen Abfillen aulerhalb zugelassen-
er Beseitigungsanlagen (Bayerische Pflanzenabfall-Verordnung — PflAbfV) in der Fassung
der Bekanntmachung vom 13. Mérz 1984 (GVBI. S. 100), zuletzt gedndert 23. Mai 2017
(GVBL. S. 184), para. 2 (2).

4 Bayerische Pflanzenabfall-Verordnung, para. 2 (2).

4l Bayerische Pflanzenabfall-Verordnung, para. 2 (4).

2 Ibid.
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is a misdemeanour for which a fine of up to 100,000 euros is envisaged in
accordance with the ordinance and the Law to promote the circular economy
and ensure environmentally friendly waste management.*

Croatia

The burning of crop residues is also prohibited in Croatia, in accordance
with the regulations of the European Union. According to the Regulation on
Multiple Compliance, and in accordance with the Regulation of the European
Union no. 1306/2013, support beneficiaries have the obligation to maintain
agricultural land in good agricultural and ecological condition, which, among
other things, means a ban on burning crop residues from agricultural land.*
An exception to this rule is also envisaged, i.e.

“...burning harvest residues is allowed only for the purpose of preventing
the spread or suppressing organisms harmful to plants, for which there is an
official order.”*

There is almost the same provision in the Regulation on agro-technical meas-
ures regarding the ban on burning crop residues, i.c.,

“crop residues must not be burned, and burning them is allowed only in
order to prevent the spread or suppress organisms harmful to plants with
the implementation of fire protection measures in accordance with spe-
cial regulations.”*

The issue of burning crop residues is also regulated by decisions on agro-
technical measures and fire protection measures adopted at the municipal level.
In all decisions, the ban on burning stubble is regulated in the same way as
it was done in the previously mentioned regulations, but some decisions also
contain more detailed provisions on exceptions to this ban. These special rules
at the local level apply to the burning of weeds and plant waste with the spe-
cial approval of the fire brigade regarding the place and time of the burning

4 Verordnung iiber die Beseitigung von pflanzlichen Abfillen aulerhalb zugelass-
ener Beseitigungsanlagen, § 5. Gesetz zur Forderung der Kreislaufwirtschaft und Sicherung
der umweltvertraglichen Bewirtschaftung von Abfillen (Kreislaufwirtschaftsgesetz —
KrWG) vom 24. Februar 2012 (BGBI. I S. 212), zuletzt gedndert 10. August 2021 (BGBI.
I S. 3436), para. 69.

4 In accordance with the Regulation on Multiple Compliance “Residues made by
pruning permanent crops are not considered to be harvest residues.” Regulation on multiple
compliance, Official Gazette, no. 113/2019, Annex I1.

4 Regulation on multiple compliance, Official Gazette, no. 113/2019, Annex II.

4 Regulation on agro-technical measures, Official Gazette, no. 22/2019, Art. 9 (2).
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and in compliance with the prescribed conditions.*’ In some municipalities, it
is prescribed that if the burning is carried out on larger areas, fire-fighters with
equipment must be present.*® Some of the conditions are that the burning must
be done at a “reasonable distance,” i.e., at a distance of 200m, from the forest
land, at a distance of at least 30m from residential buildings,*at a reasonable
distance from neighbouring plots, transmission lines.*® The land on which the
burning takes place must be cleaned of grass and flammable materials. It is
necessary to mark the persons who light the fire and they must have the basic
means and equipment for extinguishing the fire, and after the burning they
are obliged to inspect the place, extinguish the fire completely and only after
that they are allowed to leave the place of burning.’! In some municipalities,
a general ban on burning weeds and plant waste on agricultural land during
the harvest and ripening season of agricultural crops is prescribed,” while in
some decisions the period is specified — from June 1 to September 30. In some
municipalities, there are additional restrictions, such as a ban on burning during
the night between 7 pm and 5 am, as well as during strong winds.** Failure to
comply with these rules is a misdemeanour, and the amount of fines envisaged
varies greatly between municipalities. Depending on the municipality, a fine
of 500 to 10,000 kuna is envisaged for a legal entity, 100 to 2,500 kuna for a
responsible person within a legal entity and an entrepreneur, and 100 to 1,000
kuna for a natural person.® If the burning of crop residues causes a fire, the

47 Decision on agro-technical measures and measures for arranging and maintaining
agricultural ores and fire protection measures in the area of the Municipality of Tovarnik,
May 23, 2020, Art. 22.

* Decision on agro-technical measures and measures for regulation and maintenance
of agricultural ores in the Municipality of Lipovljani, May 28, 2018, Art. 11.

¥ Ibid..

50 Decision on agro-technical measures and measures for arranging and maintaining
agricultural ores and fire protection measures in the area of the Municipality of Tovarnik,
Art. 22.

51 Ibid.; Decision on agro-technical measures and measures for the arrangement and
maintenance of ores and fire protection measures on agricultural land in the Municipality of
Gola, July 31, 2019, Art. 20.

52 [bid.

53 Decision on agro-technical measures and measures for arranging and maintaining
agricultural ores and fire protection measures in the area of the Municipality of Tovarnik,
Art. 23.

5% Decision on agro-technical measures and measures for arrangement and mainte-
nance of ores and fire protection measures on agricultural land in the Municipality of Gola,
Art. 21.

55 Compare: Decision on agro-technical measures and measures for arrangement and
maintenance of ores and fire protection measures on agricultural land in the Municipality of
Tovarnik, Arts. 25-26; Decision on agro-technical measures and measures for arrangement
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provisions of the Law on Fire Protection also apply, which stipulate that every
natural and legal person is responsible for “failure to implement fire protection
measures, causing fires, as well as for the consequences thereof.”* The fine for
a misdemeanour of a natural person in case of causing a fire is in the amount of
15,000 to 150,000 kunas or imprisonment for up to 60 days.’’

Ban on the burning of crop residues on agricultural land
in the Member States of the European Union — conclusions

From the previous analysis of legal regulations in the Member States
of the European Union, we can conclude that in regulating the ban on burn-
ing crop residues, all countries rely on the Common Agricultural Policy of the
European Union. The provisions of Regulation no. 1306/2013 on the financ-
ing, management and supervision of the common agricultural policy related
to the ban on burning arable stubble, except when there are reasons related to
plant health®® are transferred to the regulations of the Member States in almost
the same form.* In each of the countries whose regulations we have analysed,
there are exceptions to the ban on the burning, and they are specifically regu-
lated in Austria, Germany and Croatia. Burning plant residues in exceptional
cases is very precisely regulated in Germany and Croatia. Therefore, despite
the general ban in the member states of the European Union, there is a dose
of flexibility, which is lacking in Serbia and which will be discussed in more
detail in the following sections. In all countries, fines are provided for burning
plant residues contrary to the ban.

Given that the Member States have the same starting point in the form of
Regulation no. 1306/2013 on on the financing, management and supervision of
the common agricultural policy,* it can be concluded that the differences in the

and maintenance of ores and fire protection measures on agricultural land in the area of the
Municipality of Gola, Art. 23; Decision on agro-technical measures and measures for arrang-
ing and maintaining agricultural ores in the area of the Municipality of Lipovljani, Art. 16.

% Law on Fire Protection, Official Gazette, no. 92/2010, Art. 8 (3).

37 Law on Fire Protection, Art. 61.

8 Regulation No 1306/2013, Annex II.

% Ibid.

¢ As was previously mentioned, the European Commission concluded in a docu-
ment dated 17 December 2021 that all Member States have provisions on the prohibition
of stubble burning provided for in Standard 6 for the preservation of good agricultural
and environmental condition of land under Regulation no. 1306/2013 and to implement
it. (Commission staff working document Evaluation impact of the CAP on biodiversity,
soil and water (natural resources), SWD(2021) 425 final, Brussels, December 17, 2021, p.
14). However, satellite imagery indicates that this ban has not been fully implemented in
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occurrence of fire and the prevalence of the practice of burning crop residues,
which was discussed at the beginning of this part, occur due to differences in
applying the regulations. Given that the system of cross-compliance is applied
in all Member States and that the sanction imposed on farmers for non-compli-
ance with the standards is reducing or abolishing payments to them, the number
of cases in which this sanction was applied due to the burning of crop residues
may be one of the indicators of control over the application of regulations and
inspection work. At the same time, this may be indicative of the frequency of
these problems in individual Member States. Based on these data, it would be
possible to answer the question of what contribution this measure has in prac-
tice, i.e., how much it affects the prevention of the practice of burning crop
residues. However, there is no such data at the level of the European Union.

THE BAN ON THE BURNING OF HARVEST
RESIDUES IN SERBIA

In Serbia, the ban on burning crop residues is regulated within several
regulations. In accordance with the basic law which regulates issues related to
the use and protection of agricultural land, the Law on Agricultural Land, it is
prohibited to cause field damage, which includes the prohibition of

“...damage leading to reduced productivity, structure and layers of agricul-
tural land, and any other damage to agricultural land.”®'

Having in mind the previously analysed negative consequences of burning
crop residues and land degradation due to such activities, we can conclude
that burning stubble is a form of field damage. In addition to this general pro-
vision on field damage, the Law on Agricultural Land specifically prohibits
burning organic residues after harvest. Prescribing specific measures for pro-
tection against burning of crop residues on agricultural land and for protection
against field damage is the responsibility of local self-government units.®
Burning organic residues on agricultural land after harvesting crops and
causing field damage is a misdemeanour. Fines that are envisaged are in the
amount of 100,000 to 1,000,000 dinars for a company, enterprise or other legal

all Member States in previous years. Amann, M., Gomez-Sanabria, A., Klimont, Z., Maas,
R., Winiwarter, W. (2017). Measures to address air pollution from agricultural sources.
International Institute for Applied Systems Analysis, 16. Available at: https://ec.curopa.cu/
environment/air/pdf/clean_air_outlook agriculture report.pdf

! Law on Agricultural Land, Official Gazette of the RS, no. 62/2006, 65/2008 — state
law, 41/2009, 112/2015, 80/2017 and 95/2018 — state law, Art. 28.

2 Law on Agricultural Land, Art. 28.
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entity, from 5,000 to 50,000 dinars for a responsible person within a company,
enterprise or other legal entity, and a fine in the amount of 25,000 to 250,000
dinars is envisaged for an entrepreneur. In the case of a natural person who is
the owner or user of agricultural land, the fine ranges from 5,000 to 50,000
dinars.®® The manner of use and protection of agricultural land in accordance
with the Law on Agricultural Land is controlled by the competent agricul-
tural inspection.

One of the units of local self-government in which the application of
measures for the protection of agricultural land and control over the implemen-
tation of these measures is regulated in detail is the municipality of Zabalj. The
decision on measures for the protection of agricultural land and the organiza-
tion of the field guard service in the municipality of Zabalj contains a provision
prohibiting the burning of organic residues after harvest, in accordance with
the Law on Agricultural Land.* Tt has been determined that the field guard ser-
vice performs the tasks of providing organized protection against the burning of
organic residues on agricultural land and protection against field damage. The
field guard, among other things, should prevent the burning of crop residues
after harvest.®® The decision also precisely defines the duties of a field guard
when detecting field damage, such as making a report, photographing agricul-
tural land on which damage was caused and submitting a report with evidence
to the head of the field guard service, who then delivers the report to the owner
or user of the agricultural land on which the damage occurred and to an agri-
cultural inspector, in order to take further measures in accordance with the Law
on Agricultural Land.® In the event that the field guard has not determined that
field damage has been caused to the agricultural land, the owner or user of the
agricultural land should report the damage to the field guard service.®” If the
perpetrator of the illegal act is known, the duty of the head of the field guard
service is to initiate misdemeanour proceedings against that person.®® It can be
concluded that the duties of field guards are precisely regulated and that by
respecting and implementing the Decision on measures to protect agricultural
land and organizing the field guard service in the Municipality of Zabalj, the
burning of crop residues should be prevented in practice.

% Law on Agricultural Land, Art. 85

* Decision on measures for the protection of agricultural land and the organization
of the field guard service in the municipality of Zabalj, Official Gazette of the Municipality
of Zabalj, no. 18/2018, Art. 4.

% Jbid., Art. 6.

% Ibid., Art. 12, 14.

7 Ibid., Art. 13.

8 Ibid., Art. 14.
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One of the sanctions for people who burn harvest residues on agricul-
tural land, which should affect the prevention of this practice among farmers,
is determined by the Regulation on entry in the register of agricultural hold-
ings and renewal of registration, as well as on conditions for the status of
passive agricultural holdings. It is prescribed that an agricultural holding
passes into a passive status in case of non-compliance with the regulations,
and among the precisely listed reasons is the burning of organic residues after
the harvest of crops.® This type of sanction is very important because agricul-
tural holdings that are in a passive status cannot receive incentive measures for
the development of agricultural production, and the request of such an agricul-
tural holding for the use of incentives will be rejected without consideration.
In addition, the land fund of an agricultural holding in passive status cannot be
used for the entry of another agricultural holding in the register.”” The Regu-
lation stipulates that if the decision on the passive status of an agricultural
holding is made due to the burning of crop residues, the holding will remain
in a passive status for a period of three years. After the expiration of one and a
half years, the agricultural holding may submit a request for temporary termi-
nation of passive status, stating justified reasons for regaining its active status,
and a proposal for a decision on that is made by the Commission for Assessing
Passive Status. The regulation does not specify what exactly justified reasons
for termination of passive status are, but it states that the commission should
take into account all the circumstances of the case, especially whether the rea-
sons for the original decision on passive status caused damage and whether it
was removed by the holding.” If we take into account the previous definition
of field damage, it can be concluded that burning crop residues degrades and
reduces the fertility of agricultural land, but it is also important to consider
the way the holding later treated the land and what was done to contribute to
improving soil fertility.

The previously analysed provisions of the Regulation on entry in the
register of agricultural holdings and renewal of registration, as well as on con-
ditions for the status of passive agricultural holdings can be compared with
Regulation no. 1306/2013 on the financing, management and monitoring of the
common agricultural policy, given that the regulation provides for a sanction

% Regulation on entry in the register of agricultural holdings and renewal of reg-
istration, as well as on conditions for the status of passive agricultural holdings, Official
Gazette of the RS, no. 17/2013, 102/2015, 6/2016, 46/2017, 44/2018 — state law, 102/2018
and 6/2019, Art. 15.

0 Regulation on entry in the register of agricultural holdings and renewal of regis-
tration, as well as on conditions for the status of passive agricultural holdings, Art. 15.

I Regulation on entry in the register of agricultural holdings and renewal of regis-
tration, as well as on conditions for the status of passive agricultural holdings, Art. 17.
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for burning crop residues in the form of disabling a perpetrator to compete for
incentive measures, which is similar to the sanction provided under the cross-
compliance system, but the measure in Serbia is stricter, since the possibility
of reducing incentives does not exist, and it is not possible to get them at all
in case of the sanction being applied. In Serbia, the harmonization of domestic
regulations with the regulations within the Common Agricultural Policy has
begun, as envisaged by the Strategy of Agriculture and Rural Development of
the Republic of Serbia for the period from 2014 to 2024.” However, a system
of cross-compliance has not been established as in the European Union, but
part of the principles on which it is based is contained in the Law on Agricul-
ture and Rural Development’ and the Law on Incentives in Agriculture and
Rural Development. In accordance with the provisions of the Law on Incen-
tives in Agriculture and Rural Development, the beneficiary is obliged, inter
alia, to comply with

“..regulations governing environmental quality standards, public health,
animal and plant health, animal welfare and agricultural land.””

However, this rule is not further specified in the law as it was done in Reg-
ulation no. 1306/2013 where, in order to preserve the good agricultural and
ecological condition of the land, a ban on burning arable land was imposed.
In addition, the Law on Incentives in Agriculture and Rural Development does
not provide for reduction or abolition of incentives in case the beneficiary does
not comply with the rules, but the sanction for non-compliance is provided by
previously analysed provisions of the Regulation on entry in the register of
agricultural holdings and renewal of registration, as well as on conditions for
the status of passive agricultural holdings.

In addition to the previously analysed regulations in the field of agri-
culture, the ban on burning crop residues in Serbia is directly or indirectly
regulated by other regulations. In accordance with the Law on Fire Protection,
it is forbidden to burn stubble residues and plant waste. If a person, contrary to
the ban, incinerates and thus causes a fire, he is obliged to reimburse the costs
incurred to the fire and rescue unit in this particular case.” In addition, burning
the stubble residues and plant waste in the open space is a misdemeanour, and

2 Strategy of Agriculture and Rural Development of the Republic of Serbia for the
period 2014-2024, Official Gazette of the RS, no. 85/2014.

3 See: Law on Agriculture and Rural Development, Official Gazette of the RS, no.
41/2009, 10/2013 — state law, 101/2016, 67/2021 — state law and 114/2021, Art. 18.

™ Law on Incentives in Agriculture and Rural Development, Official Gazette of the
RS, no. 10/2013, 142/2014, 103/2015 and 101/2016, Art. 10.

> Law on Fire Protection, Official Gazette of the RS, no. 111/2009, 20/2015, 87/2018
and 87/2018 — state laws, Art. 50.
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the fine for a natural person is in the amount of 10,000 dinars.” The law spe-
cifically regulates the duties of farmers during the harvesting works in order to
protect stubble from fire. In particular, it is prescribed that “a company, agri-
cultural cooperative, institution or other legal entity, entrepreneur and farmer”
should take special measures to protect stubble from fire, which means

“...organizing non-stop overseeing; organizing an observation service; organ-
izing a communication and information service; equipping machinery with
appropriate firefighting equipment; controlling the fire-fighting equipment;
controlling the mechanization in terms of it functioning properly; controlling
the crop storage.””’

It is also prescribed that the Minister of Agriculture should pass a “regulation
which regulates in more detail the measures of fire protection in agriculture.”’®
The deadline for the adoption of bylaws, including this regulation, was six
months from the day the law came into force, but such a regulation has not
been adopted yet. During the research, a conclusion was reached that local
self-government units rely on the Rulebook on special measures for fire pro-
tection in agriculture from 19847 when adopting the annual plan (program)
of fire protection for small crops, as is the case, for example, in the municipali-
ties of Zabalj and Zitiite.* However, the rulebook was adopted on the basis
of the Fire Protection Act of 1982, which is no longer in force, and certain
provisions of the rulebook are not in accordance with the applicable regula-
tions. For example, the Rulebook on special measures for fire protection in
agriculture states that

“...stubble or straw can be burned in the field if the presence and supervision
to prevent fires is previously provided. The territorial fire brigade shall be
notified of the burning of stubble or straw in a timely manner, and no later
than 24 hours before the burning.”®

This provision is completely contrary to the applicable regulations and the ban
on burning crop residues. These facts indicate the need for the urgent adoption
of a new rulebook that would regulate fire protection measures in agriculture

7 Law on Fire Protection, Art. 84.
7 Ibid., Art. 49.
8 Ibid.

” Rulebook on special fire protection measures in agriculture, Official Gazette of the
SRS, no. 27/1984.

% See: Plan for protection of small grains from fire for 2021, Official Gazette of the
Municipality of Zabalj, no. 19/2021; Program for protection of small crops from fire in the
municipality of ZitiSte for 2020.

81 Rulebook on special fire protection measures in agriculture, Official Gazette of the
SRS, no. 27/1984, Art. 4.
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in accordance with current legislation so that local governments can adopt
their protection plans and programs in accordance with it.

One of the measures envisaged by the plans (programs) of local self-
government units for the protection of small crops from fire is informing
citizens about the ban on burning crop residues and lighting fires in the open.
This needs to be done through the media and by posting notices at public gath-
ering places.®” In addition to activities at the local level, it should be noted
that the Ministry of Environmental Protection has launched a campaign “Don’t
burn the stubble!” in order to raise public awareness of the dangers and harms
of this practice.

From the analysis of annual plans for protection of small grains from
fire, we can conclude that municipal councils adopt the same plans from year
to year, sometimes without even changing the total number of areas sown with
different agricultural crops.®®* The question may be asked whether the adoption
of fire protection plans and programs is just a formality or it is an actual way
to prevent fires and the practice of burning crop residues. Having in mind the
large number of fires that occur every year during the harvest period, which
was discussed at the beginning of this paper, we can conclude that it is neces-
sary to change existing practices and adjust plans and programs to the real
situation, i.e., change actions to prevent burning and the occurrence of a fire.
Adopting almost identical plans at the level of local self-government units
from year to year does not lead to a solution to the problems that municipali-
ties and citizens face every year.

In the context of causing fires by burning harvest residues, it is neces-
sary to mention the provisions of the Criminal Code. Namely, in the case of
burning the stubble, the perpetrators can be held responsible for the offense of
causing general danger. The Criminal Code stipulates that

“...whoever, by fire (...) or any other generally dangerous act or means endan-
gers the life or body of a person or larger property, shall be punished by
imprisonment for a term between six months and five years and by a fine.”

82 Examples of places where notices prohibiting the burning should be posted are
“local hospitals, markets, larger stores, post office, local communities.” Plan for protec-
tion of small grains from fire for 2021, Official Gazette of the Municipality of Zabalj, no.
19/2021, 4.

8 The conclusion about the same areas sown with the same agricultural crops was
reached by analysing and comparing the plans for protection of small grains from fire in the
Municipality of Zabalj in the period from 2018 to 2021. Specifically, the plans estimate that
for a period of four years, about 6,200 ha of wheat and 720 ha of barley have been sown in
the municipality every year. See. p. 2 of the Plans for protection of small grains from fire in
the Municipality of Zabalj.

8 Criminal Code, Official Gazette of the RS, no. 85/2005, 88/2005 - amended,
107/2005 — amended, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 and
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If the offense of causing general danger was committed out of negligence,
the possible sentence of imprisonment is up to three years.> When this
act results in

“..severe physical injury or large-scale property damage, the perpetrator
shall be punished by imprisonment for one to eight years,”

and if

“...death of one or more persons occurs, the perpetrator shall be punished by
imprisonment for two to twelve years.”%

CONCLUSION

Based on the results of the research, we can conclude that in the member
states of the European Union, the ban on the burning of crop residues is pri-
marily regulated within the measures of the Common Agricultural Policy. The
possibility of deviating from this prohibition in exceptional cases has been
left open, which is a kind of flexibility that does not exist in the regulations
of the Republic of Serbia. There are differences among the member states of
the European Union regarding the level of precision in regulating this issue,
but nevertheless, in most countries, especially the old member states, the rules
prohibiting the burning of crop residues are respected.

From the previous analysis, we can conclude that in Serbia, burning
crop residues is regulated in a very strict way, especially in comparison with
European Union regulations. Burning the residues is completely prohibited
without providing the option for it to be carried out in special cases as it is
done in the member states of the European Union. The ban on burning crop
residues is regulated not only by regulations in the field of agriculture, but also
by other laws, which speaks in favour of the fact that this is a very significant,
decades-old problem that goes beyond agriculture. Misdemeanour liability and
fines are in line with the rules that exist in the member states of the Euro-
pean Union. Local self-government units have been given a significant role,
especially when it comes to making decisions on agricultural land protection
measures and organizing a field guard service and fire protection programs for
small crops, which is also in line with the practice in some EU countries. It
can be concluded that the ban on burning crop residues in Serbia is regulated

35/2019, Art. 278, para. 1.
8 Criminal Code, Art. 278, para. 5.
8 Criminal Code, Art. 288.
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in a good way, but it is necessary to pass bylaws that were discussed in the
previous section. The application of the existing regulations should prevent the
practice of burning crop residues and the occurrence of harmful consequences
that were discussed at the beginning of this paper. However, the registered
number of fires caused by burning stubble every year point to the opposite.
I are of the opinion that the problem is not in the regulations, but that their
adequate application in practice is missing. During the research, I tried to
determine the situation in case law, but came to the conclusion that there are
not many verdicts regarding the burning of crop residues. This can also be one
of the indicators of the lack of application of the regulations, i.e., punishing
the perpetrators. It is necessary to change the situation in practice and ensure
the application of the regulations, in which inspection services have a signifi-
cant role. In addition, it should be kept in mind that persons who burn plant
residues are not always the owners or users of agricultural land. There are a
significant number of cases in which people burn harvest residues on someone
else’s land in order to more easily collect corn cobs from agricultural land.

In addition to the implementation of regulations, it is necessary to
work on raising the awareness of citizens about the negative consequences
of burning harvest residues. Because of that, in recent years, more and more
campaigns have been conducted in which the negative consequences of burn-
ing crop residues are highlighted, in order to dissuade citizens from applying
such practices. Changing people’s view and making them understand that such
activities are very harmful is extremely important, keeping in mind that this is
a decades-long practice that has been passed down from generation to genera-
tion, creating a kind of tradition. In addition, it is necessary to remember that
some farmers point to financial reasons as to why they apply this practice.
The price of fuel and the lack of adequate mechanization lead to some farm-
ers making the solution to the problem of cleaning the field for the upcoming
sowing easier by burning the crop residues, which indicates the need to help
farmers in this area. In some cases, farmers try to deal with pests and pathogens
by burning stubble. Such exceptions to the ban on incineration are not specifi-
cally regulated in the analysed domestic regulations and in this area there is
room for improving domestic regulations in line with European standards.

Finally, it should be added that the problem of burning crop residues in
Serbia is the focus of research by experts in the field of agriculture. However,
the application of measures that contribute to preserving the fertility of land
and preventing the negative consequences of certain activities such as burn-
ing crop residues depends on regulations in this area and sanctions in case
of non-compliance, which indicates the important role of lawyers. The infor-
mation encountered during the research speaks about the interest of the legal
profession in this issue. Namely, analysing the existing literature in this field, I
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concluded that in Serbia, there are no professional and scientific papers written
by lawyers related to this topic.
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Criminal Code, Official Gazette of the RS, no. 85/2005, 88/2005 — amended, 107/2005
— amended, 72/2009, 111/2009, 121/2012, 104/2013, 108/2014, 94/2016 and
35/2019.
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SUMMARY: Past and on-going political affairs linked to the
pandemic, particularly in Serbia (which fits the concept of a hy-
brid regime), created discussions among some lawyers on whether
the President’s declaration of a state of emergency was constitu-
tional or not. This is the motivation for a Kelsen — Schmitt debate
about who ought to be the guardian of the constitution and draw-
ing some parallels with contemporary hybrid regimes. Some of the
problems that arise in hybrid regimes are in relation to the rule of
law, the role of the parliament and the constitution. Most contem-
porary constitutions are based on the rule of law, which is exercised
through pluralism, free and fair elections, constitutional guarantees
of human and minority rights, separation of powers, an independent
judiciary and obedience of the constitution and the law. Using Ser-

* m.marica93@gmail.com
" The paper was received on 2. 2. 2022; the paper was accepted for publication on

13.4.2022.

This paper is the result of research for the project “Zastita ljudskih i manjinskih
prava u evropskom pravnom prostoru” (no. 179046) implemented until 2020 at the Faculty
of Law, University of Ni§ and supported by the Ministry of Education, Science and Tech-
nological Development of the Republic of Serbia. This paper is based on the presentation
“The Dictatorship and Rule of Law in Hybrid Regimes with Reference to Polemic about
the Guardian of the Constitution between Kelsen and Schmitt” presented at the Interna-
tional Scientific (online) Congress — Trnava Law Days 2020, organised by the Trnava Uni-
versity in the Trnava Faculty of Law.

511



Glasnik of the Bar Association of Vojvodina, Issue 2/2022.

bia as an example, we can notice that the rule of law and the role of
parliament as the bearer of constituent and legislative authority are
endangered by potential dictatorships in hybrid regimes.

Key Words: dictatorship, democracy, rule of law, hybrid
regime, constitution

INTRODUCTION

Many Central and Eastern European countries share similar historical
experiences of authoritarianism and some type of dictatorship. After the fall of
the Berlin Wall, which symbolically represents the fall of communist regimes in
Europe, these countries started their journeys towards establishing democracy,
liberal and democratic values and the rule of law. The transitional period should
finish with an established and consolidated liberal democracy. Democracy
should be the basic social and normative framework for the realisation of human
and civil rights!, and thus is deemed to be more desirable. However, as can be
observed, when faced with a crisis, state authorities tend to manifested their
dominance and power. Carl Friedrich has pointed out that every government
strives to achieve as much authority or power as possible since this contributes
to stability and longevity. Speaking of this as a tendency of governments in gen-
eral, he has stressed that both constitutional democracy or traditional monarchy
may become very authoritarian, although they are not autocratic governments.”

After the defeat of the communist regimes in the last two decades of
the 20th century in Europe, some theorists announced the end of history and
others the end of ideology, which represented a triumph of liberal democracy
and an irrelevance of ideology.’ Three decades after the downfall of commu-
nism in Europe and two decades after October 5, which marked the beginning
of the transitional period in the Republic of Serbia, a former socialist Yugoslav
republic, we can and should ask ourselves - was the transitional period suc-
cessful and if not, what are the reasons? What have we done wrong on our
path towards democracy?

Recently, Francis Fukuyama has stressed that Serbia is playing on both
sides, trying to present itself as a state which aspires toward the European

! Kovacevié, S. (2015). Tranzicija u demokratiji — Transformacija drustva i konsoli-
dacija demokratije. Ni§: Faculty of Law, University of Nis, 26.

2 Friedrich, C. J., Brzezinski, Z. K. (1965). Totalitarian Dictatorship and Autocracy.
Cambridge, Massachusetts: Harvard University Press, 10—11.

3 For more, see: Hejvud, E. (2005). Politicke ideologije. Beograd: Zavod za
udzbenike i nastavna sredstva.
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Union, but also strengthening relations and cooperation with China and Russia.
He pointed out that under the reign of current president, Serbia is moving
fairly steadily in an authoritarian direction, estranging itself from the European
Union and its values.* On the other hand, at the end of 2001, as one of the post-
communist countries, Yugoslavia was classified among electoral democracies
alongside Moldova and Albania, while, for example, Macedonia and Ukraine
among ambiguous regimes, Bosnia-Herzegovina, Russia and Belarus as com-
petitive authoritarian, Azerbaijan, Kazakhstan, Kyrgyzstan, Tajikistan and
Uzbekistan as hegemonic electoral authoritarian and Turkmenistan as politi-
cally closed authoritarian. Other post-communist countries such as the Czech
Republic, Hungary, Poland, Slovakia, Slovenia, Estonia, Latvia, Lithuania,
Bulgaria, Croatia and Romania were classified as liberal democracies.’ In 2020,
Serbia was classified as a hybrid regime by the Freedom House report for the
first time, alongside Montenegro and Hungary, scoring a democracy percent-
age of 49.40/100°, which is equal to a democracy score of 3.96/7. Freedom
House adopts a reverse points system: a score of seven is the greatest degree of
democracy in terms of political rights and civil liberties, while one is the most
repressive form of authoritarianism.” The Republic of Serbia is also classified
as a partly free country with a rating of 66/100 (23/40 for political rights and
43/60 for civil rights).® In the last decade, this state from a semi-consolidated
democracy with a percentage of 4.29 declined to a transitional/hybrid regime®.
In 2021, Serbia was declining, and the score was the following: democracy per-
centage 48.21/100, which is equal to a democracy score of 3.89/7'° and 64/100

4 Fukujama: Srbija pod Vuéi¢em ide u autoritarnom smeru. Radio Slobodna Evropa
[online]. Radio Free Europe/Radio Liberty, 2020. Available at: https://www.slobodnaev-
ropa.org/a/30643131.html

5 Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. Journal of Democracy. The Johns Hopkins University Press, Vol. 13, Number 2,
21-35, 30.

¢ Nations in transit. Freedom House [online]. Freedom House, 2020. Available at:
https://freedomhouse.org/country/serbia/nations-transit/2020

7 Morlino, L. (2009). Are there hybrid regimes? Or are they just an optical illusion?.
European Political Science Review. European Consortium for Political Research, 1:2, 273—
296, 275.

8 Freedom in the world. Freedom House [online]. Freedom House, 2020. Available
at: https://freedomhouse.org/country/serbia/freedom-world/2020

% Csaky, Z. (2020 ). Dropping the democratic facade in Europe and Eurasia — Na-
tions in transit 2020. In: Freedom House [online]. Freedom House, [last accessed: 20
November 2020]. Available at: https://freedomhouse.org/report/nations-transit/2020/
dropping-democratic-facade

10 Nations in transit. In: Freedom House [online]. Freedom House, 2021. Available
at: https://freedomhouse.org/country/serbia/nations-transit/202 1
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(22/40 for political rights and 42/60 for civil rights)"'. The democracy score
declined due to non-competitive parliamentary elections which resulted in a de
facto one-party parliament (on one hand, the ruling party instrumentally modi-
fied the electoral framework ahead of the June parliamentary elections and on
the other, there was a lack of genuine choice for voters after most of the oppo-
sition boycotted) and due to the personalization of power in the hands of the
President, as well.'?

With the purpose of better understanding hybrid regimes, the first part
of this article will be focusing on the distinctions between dictatorship and
democracy, as we may ask the question - where is the hybrid regime on the
scale between democracy and autocracy? In the second part, the rule of law,
through a particular examination of the debate between Kelsen and Schmitt
on the topic of who ought to be the guardian of the constitution, will be
considered.

BETWEEN DEMOCRACY AND DICTATORSHIP

From ancient Greek philosophers to modern theorists there was a gen-
eral distinction between good and bad political regimes. Aristotle differentiates
good forms of government and state constitutions (monarchy, aristocracy and
republic) from bad ones (tyranny, oligarchy and democracy), having in mind
as a criterion the number of those who govern and for whose benefit they rule
(general or individual). However, none of these good forms of rule are seen
as an absolute value and which of them is the most suitable in each individual
case depends on the actual circumstances. '

This central problem of political theory, one of the most prominent legal
theorists and philosophers of the 20th century, Hans Kelsen, formulates from
the legal aspect as distinguishing between different prototypes of the constitu-
tion. He notes that modern theory had not gone beyond the classifications set
by political and ethical philosophers in ancient times. He finds the trichotomy
and classification criterion which is based on the number of persons given the
sovereign power superficial and insufficient. The differences lay in the way the
constitution regulates the creation of the legal order and, thus, he proposes a
dichotomous classification of constitutions as more adequate. If the criterion is

! Freedom in the world. Freedom House [online]. Freedom House, 2021. Available
at: https://freedomhouse.org/country/serbia/freedom-world/2021

12 Nations in transit. In: Freedom House [online]. Freedom House, 2020. Available
at: https://freedomhouse.org/country/serbia/nations-transit/2021

B Puri¢, M. N. (1976). Istorija helenske etike. Belgrade: BIGZ, 409.
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based on the manner in which the legal order was created in accordance with
the constitution, then it is more proper to make a division into two types of
constitutions: autocracy and democracy, as ideal types, while pointing out that
in political reality there is no state that fully aligns with them. Both ideal types
represent the extremes between which there are transitional stages. Based on
which of the two elements is the prevailing principle, the state will, although
of a mixed type, be called democratic or autocratic. This distinction is based
on the idea of political freedom. Democracy, in that sense, means that the will
expressed in the legal order of the state is identical with the will of its citizens.
Thus, citizens who are subordinate to a legal order which they participated in
creating are politically free if what the social order requires them to do coin-
cides with what they want to do. Such harmony between order and the will of
the citizens does not exist in a state where they are excluded from creating the
legal order. As opposed to democracy and a politically free individual, Kelsen
places the “slavery of autocracy.”"* The idea of democracy is the idea of free-
dom as political self-determination and its purest form is a state order created
by all of those who are subject to it and who, at the same time, compose the
assembly and agree upon the norms for their conduct. The parliament and
fictional representation have weakened the principles of autonomy and self-
determination. For Kelsen, on the other hand, it is not freedom, but the idea of
obligations that is capable of forming the basis of a social order. The idea of
freedom has to be supplemented and restricted by the idea of equality.!* The
idea of autocracy is a total negation of freedom as a value by the maximisation
of dominance, accompanied by radical inequality between the ruler and the
ruled as a presupposition of this form of governance. Governmental order in
autocracies is created by a single individual who is above all others, who, in
turn, are subordinate to them as their leader and lord.'®

According to the Yugoslav legal theorist Radomir Lukié, the classifica-
tion of states into democracies and autocracies is one of the most problematic
because here “political issues, i.e., the factual situation, factual relations, with
legal regulations that regulate those relations are most clearly mixed” and the
factual situation and legal regulations often diverge. The problem is compli-
cated by the fact that the relationship between legal regulations and political

4 Kelsen, H. (1998). General Theory of the Law and State. On the Borders Between
Legal and Sociological Method; General Theory of the Law and State. Belgrade: Faculty
of Law, 346-347.

15 Kelsen, H. (1973). State-form and world outlook. Essays in Legal and Moral Phi-
losophy, (Edited by Davidson, D., Hintikka, J., Nuchelmans, G., Salmon, W. C.). Dordecht
— Boston: D. Reidel Publishing Company, 95-113, 99.

1 Ibid., 100-101.
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practice is not “clear and demarcated”, thus both of these elements must be
taken into account.'” Formally democracies which do not actually respect
prescribed rights and the freedoms of citizens are “false democracies”, in a
“democratic cloak”, in which democratic institutions, freedoms and elections
are arranged and presented so that “everything looks like a theatre” and “eve-
ryone knows that it is so”.!®

Defining democracy as an antithesis, opposite to authoritarianism or dic-
tatorship or totalitarianism, divides the world into two opposed parts, which is
incorrect. The dichotomy, in Giovanni Sartori’s opinion, should not exclude
intermediate, mixed types between these opposites. He points out that the
development of social sciences has spread an idea that the issue of “what is
democracy?” is overcome and out-dated by “how much democracy?”. In his
opinion, the second question about the quantity of democracy cannot exist
without the prior question about its characteristics, such as, for example: the
participation, majority system, equality, consensus, competition, pluralism and
constitutionalism.! He raises questions such as “what is not democracy?”,
what the criterion that separates it from its oppositions and its contradiction,
negative is; “how one democracy is more or less democratic” in comparison
with another; if the characteristics of democracy exist in any political system
to some extent.”> We may say that authoritarianism, as bad government that
abuses power and infringes on freedoms and rights, is in fact the opposite
of liberty, and that authoritarian dictatorship is in opposition to democracy.
Analogously, totalitarian dictatorship is also in opposition to democracy.
Democracy as well may become authoritarian, and it would be considered as
a bad democracy in contrast to good authoritarianism. But, if authoritarianism
and totalitarianism are attributed to dictatorship they denote a system which is
opposed to democracy.?!

By the term dictatorship itself, as Franz Neumann pointed out, “we
understand the rule of a person or a group of persons who arrogate to them-
selves and monopolize power in the state, exercising it without restraint.”??
It is a form of state and a structure of power that is unlimited, absolute and

17 Luki¢, R. (1953). Teorija drzave i prava, volume I Teorija drzave. Belgrade: Za-
vod za udzbenike i nastavna sredstva, Izdavacko-graficki zavod of Belgrade, 321.

18 Luki¢, R. (1953). Teorija drzave i prava, volume I Teorija drzave. Belgrade: Za-
vod za udzbenike i nastavna sredstva, Izdavacko-graficki zavod of Belgrade, 344-345.

1 Sartori, B. (2001). Demokratija sta je to?. Podgorica: CID, 164—-165.

2 Ibid, 165.

21 Sartori, P. (2001). Demokratija Sta je to?. Podgorica: CID, 167-169, 173-174

22 Neumann, F. (1964). Notes on the Theory of Dictatorship. The Democratic and
The Authoritarian State, Essays in Political and Legal Theory. London: The Free Press of
Glencoe Collier — Macmillan Limited, 233-256, 233.
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discretionary or arbitrary, and an unconstitutional state whose dictator, being
legibus solutus, violates the constitution or creates such a constitution that
gives him broad powers.”

Neumann allows that dictatorship is not necessarily as simple a contrast
to liberal democracy such as evil and good. Dictatorship may be the imple-
mentation of democracy, preparation for democracy and, finally, its very
negation and a totally regressive system.”* Democracy defined by Sartori as
not-autocracy denotes a political system based on the principle that no one
can hold state power as their own property. The democratic axiom is that the
power of a man over another man may be obtained only through recognition
and appointment by others, if it arises from popular consent. If this popular
consent is falsified or distorted, popular consent is non-existent and thus it
loses its democratic value if it does not result from alternatives among which a
choice is made — in such a case, a democracy disappears. From the postulation
of democracy as a negative to autocracy, it follows that

“...no man may put himself in power, hold authority as his own property and
exercise unlimited and unconditional power”,

which is a precondition for constitutionality and a way of structuring the state
that makes power diffuse, limited, controlled and responsible.?

Hybrid Regimes

Hybrid regimes are no new things under the sun, as they combine
democratic and authoritarian elements. Some regimes during the sixties and
seventies of the 20th century were undemocratic, but at the same time elec-
toral and multi-party, characterised as electoral autocracies.*® Is the Republic
of Serbia then a democracy? A similar question about Russia, Ukraine, Nige-
ria, Indonesia, Venezuela and Turkey was raised by Larry Diamond, asserting
that “the empirical reality in these countries is a lot messier” and pointed out
that we are still far from a consensus on what constitutes “democracy” and

2 Sartori, D. (2001). Demokratija Sta je to?. Podgorica: CID, 174.
2* Neumann, F. (1964). Notes on the Theory of Dictatorship. The Democratic and

The Authoritarian State, Essays in Political and Legal Theory. London: The Free Press of
Glencoe Collier — Macmillan Limited, 248.

5 Sartori, B. (2001). Demokratija Sta je to?. Podgorica: CID, 175-176.

26 Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. In: Journal of Democracy. The Johns Hopkins University Press, Volume 13,
Number 2, 23.
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“still struggle how to classify ambiguous regimes”.”” Many regimes adopted
the form of an electoral democracy with multi-party, competitive, regular
elections, but, nevertheless, they failed to pass the substantive test. Freedom
House used to classify the mentioned countries as democracies, but Diamond
characterises them as

“...something less than electoral democracies: competitive authoritarian sys-
tems, hegemonic-party systems, or hybrid regimes of some kind”.

There are many new regimes which are not “themselves democratic, or any
longer “in transition” to democracy.” Although some of them fall into the
“political grey zone (...) between fullfledged democracy and outright dicta-
torship” and are in fact electoral democracies, “many fall below the treshold
of electoral democracy and are likely to remain there...”* Diamond uses the
term “electoral democracy” with a different meaning from Freedom House. He
distinguishes between “electoral democracy” and “liberal democracy” as two
different categories, while for Freedom House all liberal democracies are also
electoral, but not all electoral democracies are liberal.?

So common ‘“competitive authoritarian” or “electoral authoritarian”
regimes, as a type of hybrid regimes, are very much a product of the contem-
porary world. Hybrid regimes are in fact “deliberately pseudodemocratic”, as
a result of the pressure felt by the regimes to adopt a democratic form, since
democracy is “the only broadly legitimate regime form”. The existence of for-
mally democratic political institutions should hide the “reality of authoritarian
domination”. Victory of the opposition parties is not impossible, but it requires
a stronger mobilization of the opposition and unity, due to a lack of a suf-
ficiently open, free and fair contest. Diamond, as Linz and Lipset, labels as
semidemocratic those regimes

“..where the effective power of elected officials is so limited, or political
party competition so restricted, or the freedom and fairness of elections so
compromised that electoral outcomes, while competitive, still deviate signifi-
cantly from popular preferences; and/or where civil and political liberties are
so limited that some political orientations and interests are unable to organize
and express themselves.”

?” Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. In: Journal of Democracy. The Johns Hopkins University Press, Volume 13,
Number 2, 21.

2 Ibid., 22-23.

2 Morlino, L. (2009). Are there hybrid regimes? Or are they just an optical illusion?.

In: European Political Science Review. European Consortium for Political Research, 1:2,
278, 287.
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If in addition to competitive elections as a criterion, the measure of democ-
racy is the rule of law and protection of civil rights, then these intermediate
regimes must be seen as “illiberal”. Among nondemocratic regimes, there
may be distinguished those with “multiparty electoral competition”, which
are called “electoral authoritarian” or “pseudodemocratic” or “hybrid”, and
those which are “politically closed”.’® Recent approaches to the topic of hybrid
regimes revolve around the concepts of “defective democracy” and “electoral
authoritarianism” as diminished subtypes. “One takes democracy as the root
concept, the other authoritarianism... but neither is complete, and confusion
arises where they meet in the middle...”!

The border between regimes is blurry and the classification into liberal
democracy, electoral democracy, ambiguous regimes, competitive authoritar-
ian, hegemonic electoral authoritarian and politically closed authoritarian is
more of “an illustrative than definitive spirit”.3

The freedom, fairness, inclusiveness, and meaningfulness of elections
are vital for drawing a distinction between electoral democracy and electoral
authoritarianism. Some authors argue that electoral authoritarianism is when
violations of the “minimum criteria for democracy” are so serious that they
create “an uneven playing field between government and opposition.” But
since there is no perfect democracy,

“..readier access to the media, an easier time raising money from business,
and the ability (strictly legal or not) to use government transport and staff
while campaigning”

are in favour of the governing party even in liberal democracies. Elections
must be free, fair and open if a regime strives to be considered as democratic.
The preconditions for fair elections are a neutral and competent electoral
administration that is able to prevent fraud during the voting and counting
process, independent monitoring, protection of ballot secrecy, transparent and
clear procedures for organising and counting votes, resolving disputes and
complaints, impartial treatment of competing parties and candidates through-
out the process, access to public media, an opposition that is not systematically
disadvantaged by electoral rules and the possibility of voting for virtually
all adults.®

30 Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. In: Journal of Democracy. The Johns Hopkins University Press, Volume 13,
Number 2, 24-25.

31 Bogaards, M. (2009). How to classify hybrid regimes? Defective democracy and
electoral authoritarianism. Democratization. Routledge Taylor and Francis Group, Vol. 16,
No. 2, 399423, 400.

32 Diamond, L. J. (2002). Op. cit., 28.

3 Ibid., 28-29.
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THE RULE OF LAW AS A CRITERION OF DEMOCRACY
AND THE GUARDIAN OF THE CONSTITUTION

Judging between the rule of law and the rule of men, Aristotle set the
rule of law as better; until the current day, jurisprudence is still seeking a
definitive answer to that issue. It seemed that the problem was resolved in the
other half of the 20th century in favour of the rule of law, but in fact, it just
raised the question “which form of rule of law is the best? ** A state organized
by law does not allow omnipotent, unlimited power and a well-ordered state
goes a step further towards the firm limitation of power in order to keep the
area of fundamental freedoms and rights inviolable.>* This idea is essentially
an older idea of constitutionality, which is a legal limitation of state power as
the antithesis of arbitrary rule, the rule of will instead of rule of law.*

There is a difference in theory between rule of law and Rechtsstaat. As a
term. “Rechtsstaat” originates from German jurisprudence and does not over-
lap with the term “rule of law” completely. Rechtsstaat (State of Rights, legal
state, state of law or alternatively rule of law) is a term that reminds us of
Kant (although he never used it), who defined a state as the unification of a
multitude of people under legal laws. Each state consists of three powers —
authorities (the general unification of will in triple person): the ruling power
(in the person of the legislator - sovereignty), executive power (in the person
of the ruler) and judicial power (in the person of the judge).’” His notion of the
state is based upon the law (Rechtsstaat) and on eternal peace, with both terms
expressing the same idea of legal constitution or of peace through law.*® The
essence of the constitutional state Kant finds in the fact that all three authori-
ties are coordinated, mutually complemented and subordinate to each other,
and neither can usurp the power of the other.

In continental European legal tradition and theory, the principle of legal-
ity (conformity to statutes) is assumed under the term rule of law.*® If there

3 Luki¢, R. D., Kosuti¢, B. P, Mitrovi¢, D. M. (2000). Uvod u pravo. Belgrade:
Public Company Sluzbeni list FRY, 321.

35 Cavoski, K., Vasi¢, R. (2009). Uvod u parvo. Belgrade: Faculty of Law, Univer-
sity of Belgrade, Sluzbeni glasnik, 156.

3 Ibid., 160.

37 Kant, 1. (1993). The Metaphysics of Morals. Sremski Karlovci — Novi Sad, 115.

38 Strauss, L. (1987). History of Political Philosophy. Chicago: University of Chi-
cago Press, 581.

% Luki¢, R. D., Kosuti¢, B. P., Mitrovi¢, D. M. (2000). Op. cit., 229.

40 In Anglo-Saxon legal systems, the principle of legality as it is meant by continental
legal theorists is too narrowly understood , while the rule of law is something more than
mere statutes and order, it means that “no man is above the law... that here every man, what-
ever be his rank or condition, is subject to the ordinary law of the realm and amenable to the
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is an application of and obedience to the statutes secured by the principle of
legality, then there is rule of law, too. The rule of law here is expressed in
the form of Rechtsstaat.*! As Kelsen points out, democracy strives towards
rationalism and has an “inherent tendency” to become a government of laws
by shifting the centre of gravity into the legislation, while extensively deter-
mining individual judicial and administrative acts.** Securing the legality of
the state’s functions (which have a legal character and appear as legal acts
through which law - legal norms are created or executed) is the purpose of
constitutional adjudication which is “judicial guarantee of the constitution.”*

There is no rule of law without independent courts, and there is no inde-
pendency in this sense if the courts are not subjected to the content of the
statute, which is possible due to the distinction between a statute and court
judgment. The valid principle for the bourgeois rule of law is that

“...a state without a material distinction between legislation, execution (gov-
ernment and administration), and adjudication is a state that does not have a
constitution in the liberal sense of the term.”*

It is in accordance with the specific principle of the rule of law that the “legal-
political demand for guarantees of the constitution” exists, i.e. institutions

jurisdiction of the ordinary tribunals.” (Dicey, A. V. (1982). Introduction to the Study of the
Law of the Constitution. Indianapolis: Liberty Classics, 111). A constitution pervaded by the
rule of law “on the ground that the general principles of the constitution (as for example the
right to personal liberty, or the right of public meeting)” in England is the result of judicial
decisions, whereas in the continental Europe, the protection given to the rights of individuals
results from the general principles of the constitution (written constitution) (Dicey, A. Op.
cit, 115). It is the rule of law as a meta-legal idea of a valid legal order that ensures human
security and freedom by limiting state power, appropriate properties of law (generality, defi-
niteness, clarity, steadiness, inner moral value and justness) and reliable institutional guar-
antees (prohibition of retroactive effect of statutes, impartial and fair procedure, independent
judiciary). Constitutionality is one of the means of limiting the possible arbitrariness of state
power, but it is also necessary to determine the content of positive statutes and legitimate
goals within the boundaries of state power (Cavogki, K., Vasié, R. (2009). Uvod u pravo.
Belgrade: Faculty of Law, University of Belgrade, Sluzbeni glasnik, 160-165).

4 Luki¢, R. D., Kosuti¢, B. P., Mitrovi¢, D. M. (2000). Uvod u pravo. Belgrade:
Public Company Sluzbeni list FRY, 231-232.

42 Kelsen, H. (1973). State-form and world outlook, Essays in Legal and Moral Phi-
losophy, (Edited by Davidson, D., Hintikka, J., Nuchelmans, G., Salmon, W. C.). Dordecht
— Boston: D. Reidel Publishing Company, 101-104.

4 Kelsen, H. (2015a). The nature and development of constitutional adjudication.
The guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of consti-
tutional law. Edited and translated by Lars Vinx. Cambridge University Press, 22-78, 22.

4 Schmitt, C. (2015a). The Guardian of the Constitution ch.I.1-3: Schmitt’s argu-
ment against constitutional review. The guardian of the constitution: Hans Kelsen and Carl
Schmitt on the limits of constitutional law. Edited and translated by Lars Vinx. Cambridge
University Press, 79-124, 107-108.
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whose task it is to control the behaviour of the government and parliament,
organs that are immediate to the constitution, as the constitution may be vio-
lated by those who execute it (either in a direct or indirect way by violation of
the statutes enacted on its grounds). The organs whose actions or omissions
violate the constitution in a direct way are subject to constitutional control.*

The guarantee of the constitution — “the foundation of the state, on which
the rest of its order is constructed” - is foremost a guarantee of the constitu-
tionality of statutes. The concept of the constitution which overlaps with the
concept of forms of government, primarily refers to “a foundational principle
in which the distribution of political power finds its legal expression.”*

A democratic state is identified by its organs and the separation of
powers, while in autocracy, the state and the governmental apparatus is iden-
tified with its ruler, the leader who is an “absolute value”, endowed with the
“most extensive freedom of discretion” and “unlimited prerogative of making
any exceptions” he wants to, enact laws and, in every concrete case, manifest
justice from case to case. Justice as a divine gift which is possessed only by
the leader is the source of his dictatorial power.*” The separation, or rather, the
division of powers is based on the idea of the

“...distribution of power across several different organs, not so much for the
purpose of their mutual isolation, but rather for the purpose of the mutual
exercise of control,”

asserts Kelsen. This mechanism is not only in the service of protecting democ-
racy against the danger of convergence, but also of guaranteeing the legality
of the state organs’ functions. The constitutional court, as Kelsen points out,
ought to be the guardian of the constitution. The institution of constitutional
adjudication does not contradict the principle of the division of powers, but
to the contrary, it is the confirmation of this principle.* In contrast to Kelsen’s
point of view, Schmitt’s argument against the courts’ guardianship of the con-
stitution is that it is “impermissible to declare a particular category of public
institutions to be the guardians of the constitution,” based on risk assessment.
He also asserts that “the phrase rule of law alone does not decides anything”

4 Kelsen, H. (2015b). "Who ought to be the Guardian of the Constitution’?. The
guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of constitutional
law. Edited and translated by Lars Vinx. Cambridge University Press, 174-221, 174.

4 Kelsen, H. (2015a). The nature and development of constitutional adjudication.
The guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of consti-
tutional law. Edited and translated by Lars Vinx. Cambridge University Press, 22-78, 22.

47 Kelsen, H. (1973). State-form and world outlook, Essays in Legal and Moral Phi-
losophy, (Edited by Davidson, D., Hintikka, J., Nuchelmans, G., Salmon, W. C.). Dordecht
— Boston: D. Reidel Publishing Company, 103, 105.

* Kelsen, H. (2015a). Op. cit., 46-48.
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for this issue. Some matters are “not justiciable” and by identifying the ideal
of rule of law with decisions regarding all political questions through judi-
cial procedure, as a consequence we may have politicisation of adjudication
instead of juridification of politics.* Achieving the completion and perfection
of the rule of law through legal formalities is, according to Schmitt, problem-
atic.>® His conclusion is that any organ which

“...authentically puts the disputed content of the statute beyond doubt in fact
acts as a legislator”,

or constitutional legislator.’!

Schmitt admits that the guardian of the constitution has to be “independ-
ent and party-politically neutral”** and derives conclusions about a president’s
neutrality and independency, asserting that as

“...an authority that is party-politically neutral, by virtue of its immediate
connection with the whole of the state, an authority that is the appointed
preserver and guardian of the situation that conforms to the constitution.”™

The neutral third power is a special institution or authority that should
“secure the constitutional functioning of different powers and to preserve the
constitution.”* A head of state, which is most often a president, plays the role
of neutral third party, but a constitutional statute cannot prescribe personal
characteristics which would be necessary to perform this function. The “pecu-
liar function” of a president does not consist of permanent and continuous
rule-making and commanding activity, but only during a state of emergency
they have tasks to arbitrate, preserve and regulate.

Although Schmitt considers the head of the state a neutral third power,
not higher or above other constitutional powers, he also tries to extend their
competences, necessarily turning the president as a neutral third party into a
sovereign ruler and, thus, as Kelsen notices, makes the president incompatible

4 Schmitt, C. (2015a). The Guardian of the Constitution ch..1-3: Schmitt’s argu-
ment against constitutional review. The guardian of the constitution: Hans Kelsen and Carl
Schmitt on the limits of constitutional law. Edited and translated by Lars Vinx. Cambridge
University Press, 89-91.

0 Ibid., 92-93.

3 bid., 113, 115-117.

2 Schmitt, C. (2015b). The Guardian of the Constitution: Schmitt on pluralism and
the president as the guardian of the constitution. The guardian of the constitution: Hans
Kelsen and Carl Schmitt on the limits of constitutional law. Edited and translated by Lars
Vinx, Cambridge University Press, 125-173, 167-168.

3 Ibid., 170-171.

S Ibid., 151.

3 Ibid., 156-157.
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with the role of the guardian of the constitution.’® Elections as a democratic
method of appointing a head of state “hardly seems to offer special guaran-
tees of independence.” To be elected by “the people as a whole” means to
be elected by the majority or it may be even be a minority, thus they cannot
express the general will of the unified people, not just because such a will does
not exist, but also because the incompatibility of functions legally forbids the
president only from being a member of the parliament, but membership in a
political party during their mandate is allowed.>’

Finally, it is evident who ought to be the guardian of the constitution
according to Kelsen. Even besides Schmitt’s tendency to ignore the possibility
of a violation of the constitution by the president and the government and his
tendency to overvalue the competences of the president as one of two pillars of
the constitution and undervalue those of the second pillar - parliament, Schmitt
himself, while pointing out a neutral third power, actually argues against the
head of the state.® Schmitt says that in a state committed to the rule of law
with an established separation of powers, it is logical “not to confer this power
on one of the existing authorities...” because it would “only gain a preponder-
ance over the other powers and acquire the ability to shield itself from control”
and “thus, become a ruler of the constitution.” That being said, Schmitt under-
lines the importance of appointing

“...a special neutral power in addition to the other powers, and to connect
and balance it with those others by endowing it with specific competences.”

From the last quotation Kelsen concludes in favour of constitutional
adjudication.”

FINAL CONSIDERATIONS

From the epochs of the American and French revolutions, democracy
was a political ideal, and it still is, but is it possible that a “new” star rose
on the dark horizon of the 20th century — does the radiance of the dictator-

56 Kelsen, H. (2015b). "Who ought to be the Guardian of the Constitution’?. The
guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of constitutional
law. Edited and translated by Lars Vinx. Cambridge University Press, 180.

57 Kelsen, H. (2015b). "Who ought to be the Guardian of the Constitution’?. The
guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of constitutional
law. Edited and translated by Lars Vinx. Cambridge University Press, 208-209.

58 Ibid., 216-217.

¥ Ibid., 211.
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ship® gleam again? I would argue that it may not shine as brightly as it used
to, but it prefers to call itself democracy and to hide its authoritarianism under
the facade and the rhetoric of the rule of law and democracy. Dictatorship and
authoritarianism developed more subtle forms and methods. Some countries,
such as Serbia, that was classified as democratic (an electoral democracy) in
2010 and considered a semi-consolidated democracy, nowadays is deemed
to be a partly free, hybrid regime. The Freedom House report for 2020 notes
the trend of a “global recession in democracy”. As Diamond concluded, the
transformation of competitive authoritarian regimes into democracies is pos-
sible, just like democracies, both liberal and illiberal, may also become more
democratic.®! Attempting to classify non-democratic regimes, Diamond uses as
a criterion

“...the percentage of legislative seats held by the ruling party, the percentage
of the vote won by the ruling party presidential candidate, and the years the
incumbent ruler has continuously been in power.”

Pointing out the significance of parliamentary opposition, he asserts
that in those

“...regimes where elections are largely an authoritarian facade, the ruling or
dominant party wins almost all the seats”.

Ratings based on these percentages become more revealing when considered
alongside the Freedom House’s annual ratings of political and civil rights and
freedoms, although it is not necessary for levels of freedom and electoral com-
petitiveness to align.®

Pursuant to the Freedom House reports, we may notice that the decline
of democracy in Serbia coincides with the process of the strengthening and
concentration of power in the hands of the current president. The figure of the
current head of state and his will are undisputed, as he de facto exerts influ-
ence on government decisions and the decisions of the ruling party, of which
he is the leader. Asserting that the president (head of the state) as a neutral third
power, a party politically neutral, is the guardian of the constitution, Schmitt
notices that some may doubt

€ Kelsen, H. (1973). State-form and world outlook, Essays in Legal and Moral Phi-
losophy, (Edited by Davidson, D., Hintikka, J., Nuchelmans, G., Salmon, W. C.). Dordecht
— Boston: D. Reidel Publishing Company, 95.

¢ Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. In: Journal of Democracy. The Johns Hopkins University Press, Volume 13,
Number 2, 34.

62 Ibid., 28-29.

® Jbid., 32-33.
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“...whether it is going to be possible, in the long run, to withdraw the posi-
tion of the president of the Reich from the business of party politics, and
to keep it in a realm of impartial objectivity and neutrality determined by a
concern for a state as a whole”

and to act as the guardian and the preserver of constitutional unity and the
wholeness of the people.® His claim that the head of state is the guardian of
the constitution, having in mind the Serbian example, turns out to be quite
the opposite, as Kelsen observed. The constitutional court won this battle,
however, there is still the eventual problem of a violation of the constitution
by the head of state. For example, Art. 112 of the Constitution of the Repub-
lic of Serbia determines the competencies and powers of the president, and
their scope is rather limited and narrow. In reality, the Serbian head of state
enjoys, to put it mildly, a considerable amount of power. According to Art.
118 of the Constitution, the President of the Republic may be dismissed due
to a violation of the Constitution by a decision of the National Assembly, by
the votes of at least two thirds of the deputies. Further, Art. 15 of the Law on
the President of the Republic determines that the dismissal of the President of
the Republic may be proposed to the National Assembly by at least one third
of the deputies if they consider that the president has violated the Constitu-
tion, and the procedure for dismissal may be initiated by a majority vote of
all deputies. The decision on the existence of a violation of the Constitution
is to be made by the Constitutional Court. But even if the Court finds that the
violation occurred, it does not mean that the president shall be dismissed. The
President of the Republic will be dismissed only if two thirds of the members
of parliament vote for his dismissal. In such a case, there is danger that even
the Constitutional Court cannot preserve the Constitution from violations.
Here is an example: during the elections for MPs of the National Assembly
(the Serbian parliament) of 2020, the ruling party had won 188 out of the 250
seats, which is more than two thirds. It is almost impossible to propose the
procedure for dismissal, since it is not expected that the deputies of the ruling
party will make up a part of the third (about 83 persons) that may propose the
dismissal procedure against the president who is also the omniscient leader
of their party. Even if this were to happen, a majority of votes (a minimum of
126) is still required for initiating the procedure, and even if this were to occur
and assuming that the Constitutional Court finds that there is a violation of the
Constitution, it is still almost impossible to dismiss the President, since the
votes of two thirds of MPs are required (about 166). In theory, yes, it would be

% Schmitt, C. (2015b). The Guardian of the Constitution: Schmitt on pluralism and
the president as the guardian of the constitution. The guardian of the constitution: Hans
Kelsen and Carl Schmitt on the limits of constitutional law. Edited and translated by Lars
Vinx, Cambridge University Press, 172—173.
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possible, but in reality, having in mind that Serbia is not a liberal democracy
and that the speeches by the current MPs in the Assembly consist of praises for
the President, this is very difficult to achieve.

We are facing a situation in which parliamentarism and political plu-
ralism are endangered. There is no real opposition in the Serbian Parliament
and thus it ceases to be a place for the competition of different interests. The
described conditions of a hybrid regime, such as it exists in the Republic of
Serbia, are closer to dictatorship and authoritarianism than to democracy and
the rule of law. Some authors equate the rule of law with its formal notion
and, accordingly, the rule of law can exist in both democratic and autocratic
regimes. However, for the majority, and I have to agree with them, rule of
law cannot simply exist in the formal sense of the term and, consequently, not
every state can be considered a rule-of-law state. Content is a reliable measure
of determining the notion of a state governed by the rule of law, which can
exist only in a democracy that is not reduced to a mere form.*

So, if we aim to determine where a hybrid regime is on the scale between
democracy and dictatorship and whether it is a rule-of-law state, we have to
analyse each individual state. Hybrid regimes have the potential to become a
democracy and a dictatorship. We may also claim that some hybrid regimes
are good and some are bad, depending on the situation. And keeping in mind
the recent decline of democracy related to the regime in Serbia, I dare to say
that this hybrid regime is not among those which are in transition towards the
ideal of liberal democracy.

Democracy and the rule of law may become mere form, facade and
rhetoric behind which dictatorship and authoritarian tendencies are con-
cealed. These words are politically worn-out and tainted terms in which the
ordinary citizens are increasingly losing faith, alongside with rising distrust
towards democratic institutions, an independent judiciary and justice that can
be achieved by law.

BIBLIOGRAPHY

Books and Publications

Cavoski, K., Vasi¢, R. (2009). Uvod u pravo. Belgrade: Faculty of Law, University of
Belgrade, Sluzbeni glasnik.

Dicey, A. V. (1982). Introduction to the Study of the Law of the Constitution. Indianapo-
lis: Liberty Classics.

Duri¢, M. N. (1976). Istorija helenske etike. Belgrade: BIGZ.

¢ Luki¢, R. D., Kosuti¢, B. P., Mitrovi¢, D. M. (2000). Uvod u pravo. Beograd: Jav-
no preduzeée Sluzbeni llist, 235-356.

527



Glasnik of the Bar Association of Vojvodina, Issue 2/2022.

Friedrich, C. J., Brzezinski, Z. K. (1965). Totalitarian Dictatorship and Autocracy.
Cambridge. Massachusetts: Harvard University Press.

Hejvud, E. (2005). Politicke ideologije. Belgrade: Zavod za udzbenike i nastavna
sredstva.

Kant, 1. (1993). The Metaphysics of Morals, Sremski Karlovei — Novi Sad.

Kelsen, H. (2015).

(a) The nature and development of constitutional adjudication. The guardian of the-
constitution: Hans Kelsen and Carl Schmitt on the limits of constitutional law.
Edited and translated by Lars Vinx. Cambridge University Press, 22—78 / first
published 1929, ‘Wesen und Entwicklung der Staatsgerichtsbarkeit’. In: Hans R.
Klecatsky, Rene” Marcic, and Herbert Schambeck (eds.), Die Wiener rechtstheo-
retische Schule. Schriften von Hans Kelsen, Adolf Merkl, Alfred Verdross, 2 vols.
(Vienna: Verlag Osterreich, 2010), II, 1485-1531.

(b) "Who ought to be the Guardian of the Constitution’?. The guardian of theconstitu-
tion: Hans Kelsen and Carl Schmitt on the limits of constitutional law. Edited
and translated by Lars Vinx. Cambridge University Press, 174221/ first pub-
lished 1931, translation of ‘Wer soll der Hiiter der Verfassung sein?’. In: Hans R.
Klecatsky, Rene’Marcic, and Herbert Schambeck (eds.), Die Wiener rechtstheo-
retische Schule. Schriften von Hans Kelsen, Adolf Merkl, Alfred Verdross, 2 vols.
(Vienna: Verlag Osterreich, 2010), T1, 1533—1573.

Kelsen, H. (1973). State-form and world outlook. Essays in Legal and Moral Philoso-
phy, (Edited by Davidson, D. Hintikka, J. Nuchelmans, G. Salmon, W. C.) Dor-
decht — Boston: D. Reidel Publishing Company, 95-113.

Kelsen, H. (1998). General Theory of the Law and State. On the Borders Between Le-
gal and Sociological Method; General Theory of the Law and State. Belgrade:
Faculty of Law.

Kovacevi¢, S. (2015). Tranzicija u demokratiji — Transformacija drustva i konsolidaci-
Jja demokratije. Ni§: Faculty of Law, University of Nis.

Luki¢, R. D., Kosuti¢, B. P., Mitrovi¢, D. M. (2000). Uvod u pravo. Belgrade: Public
Company Sluzbeni list FRY.

Luki¢, R. (1953). Teorija drzave i prava, volume I, Teorija drzave. Belgrade: Zavod za
udzbenike i nastavna sredstva, [zdavacko-graficki zavod of Belgrade, 321.
Neumann, F. (1964). Notes on the Theory of Dictatorship. The Democratic and The Au-
thoritarian State, Essays in Political and Legal Theory. London: The Free Press

of Glencoe Collier — Macmillan Limited, 233-256.

Sartori, G. (2001). Demokratija sta je to?. Podgorica: CID.

Schmitt, C. (2015).

(a) The Guardian of the Constitution ch.I.1-3: Schmitt’s argument against constitutional
review. In: The guardian of the constitution: Hans Kelsen and Carl Schmitt on
the limits of constitutional law. Edited and translated by Lars Vinx. Cambridge
University Press, 79—124 / translation of Der Hiiter der Verfassung, 4th edn
(Berlin: Duncker & Humblot, 1996), 12-48, 60—4.

528



M. Misi¢, Between democracy and Dictatorship — Hybrid Regime..., pp. 511-529.

(b) The Guardian of the Constitution: Schmitt on pluralism and the president as the
guardian of the constitution. In: The guardian of the constitution: Hans Kels-
en and Carl Schmitt on the limits of constitutional law. Edited and translated
by Lars Vinx. Cambridge University Press, 125-173/ translation of Der Hiiter
der Verfassung, 4th edn (Berlin: Duncker & Humblot, 1996), 73-91, 129-140,
149-159.

Strauss, L. (1987). History of Political Philosophy. Chicago: University of Chicago
Press.

Articles

Bogaards, M. (2009). How to classify hybrid regimes? Defective democracy and elec-
toral authoritarianism. In: Democratization, Routledge Taylor and Francis Group,
Vol. 16, No. 2, 399-423.

Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid Re-
gimes. In: Journal of Democracy. The Johns Hopkins University Press, Volume
13, Number 2, 21-35.

European Political Science Review. European Consortium for Political Research, 1:2,
273-296.

Morlino, L. (2009). Are there hybrid regimes? Or are they just an optical illusion?. In:

Online sources

Csaky, Z. (2020 ). Dropping the democratic facade in Europe and Eurasia — Nations in
transit 2020. In: Freedom House [online]. Freedom House, [last accessed: 20 No-
vember 2020]. Available at: https://freedomhouse.org/report/nations-transit/2020/
dropping-democratic-facade

Fukujama: Srbija pod Vuci¢em ide u autoritarnom smeru. In: Radio Slobodna Evropa

[online]. Radio Free Europe/Radio Liberty, 2020 [last accessed: 29 September 2021].
Available at: https://www.slobodnaevropa.org/a/30643131.html

Freedom in the world. Freedom House (b) [online]. Freedom House, 2020 [last ac-
cessed: 29 September 2021]. Available at: https://freedomhouse.org/country/
serbia/freedom-world/2020

Freedom in the world. Freedom House (b) [online]. Freedom House, 2021 [last ac-
cessed: 29 September 2021]. Available at: https:/freedomhouse.org/country/
serbia/freedom-world/2021

Nations in transit. In: Freedom House (a) [online]. Freedom House, 2020 [last ac-
cessed: 29 September 2021]. Available at: https://freedomhouse.org/country/
serbia/nations-transit/2020

Nations in transit. In: Freedom House (a) [online]. Freedom House, 2020 [last ac-
cessed: 29 September 2021]. Available at: https://freedomhouse.org/country/
serbia/nations-transit/2021

Legal Acts

Constitution of the Republic of Serbia (Official Gazette of the RS, n0.98/2006).
Law on the President (Official Gazette of the RS, no.111/2007).

529



OpuruHagIHu HayYHU paj
DOI: 10.5937/gakv94-32818
UDC 321.7:321.6(497.11)
340.12:342.2(497.11)

Mapuya Muwuhn*

CTYJICHT JOKTOPCKHX CTyJHja

[IpaBuu daxynret, Yauepsuret y Humnry
ORCid: 0000-0001-9534-6052

N3MEBY JEMOKPATUJE U JUKTATYPE
- XUBPUJIHU PEXUM U BJAJABUHA TTPABA*

CA’>KETAK: Tlpomna u Tekyha MomuTHYKa JeliaBama y CBe-
Iy naggaeMuje, nocedbno y Cpouju (koja caga oarorapa KOHIENTY
XUOPHUIHOT PEKUMA), TIOKPEHYJIH Cy MOJEMUKY KOJI HeKHUX IPaBHU-
Ka J1a JIM je MPEeJICEHMKOBO MPOMIAICHe BAHPEIHOT CTabha YCTABHO
wmm He. To Hac MoTuBHIIE 1a oxkuBHMO ebary Kensena u IlImuTta o
ToMe Ko Ou Tpebaso aa Oyne yyBap ycTaBa U Jia IOByYeMO HEKe I1a-
pasene ca caBpeMEHHM XHOpUAHUM pexuMuMa. Hekn on mpobiema
KOjU HacTajy y XHOPHAHUM pEXUMHMaA Cy Y BE3W Ca BJIAJIABUHOM
npaBa, yJOroM napiaMeHta W ycraBa. Behuna caBpemeHnux ycra-
Ba 3aCHMBA C€ Ha BIAQJaBHHU IIpaBa Koja C€ OCTBapyje IyTeM
IUTypaji3Ma, CI000IHUX U MOMITeHNX n300pa, yCTaBHUX rapaHIja
JbY/ICKUX M MamUHCKHX IIpaBa, MOJIeNe BIACTH, HE3aBHCHOT CY/CTBA
U TIOIITOBama ycTaBa M 3akoHa. Ha mpumepy CpOuje MoxeMo BH-
JIeTH Ja JIM Cy BJIaJIaBUHA IIpaBa M yJIOra IapiIaMeHTa Kao HOCHoIa

" m.marica93@gmail.com

" Pan je mpumibeH 2. 2. 2022, a npuxsaheH je 3a o6jasibuBare 13. 4. 2022. roau-
He. Pajx je pesynrar mcTpaxuBama Koje je 00aBJBCHO 3a MPOjeKaT ,,3alITUTa JbYICKUX H
MambMHCKAX IMPaBa y €BPOICKOM IMpaBHOM mpoctopy” (Op. 179046), xoju ce mpuMemHBAO
10 2020. ronune Ha [IpaBHOM daxynrery YuuBep3urera y Huly u moapixaH je ox crpaHe
MunucTapcTBa MPOCBETE, HAYKE M TEXHOJIOMIKOT pa3Boja Pemyonuke Cpbuje. Pax ce 3acHu-
Ba Ha MPE3eHTALM]H ,,JINKTaTypa M BiajJlaBHHA MpaBa y XUOPUIHUM PEKMMHMA C OCBPTOM
Ha ToJieMUKy o uyBapy ycraBa u3mel)y Kemsena m IlImura” npencrasibenoj Ha Melyna-
pomHOM HayyHOM (OHJIajH) KoHTpecy —Irnava Law Days 2020, opraHu3oBaHOM Off CTpaHe
Yausepsutera y TprHasu Ha [IpaBHOM akynrery y TpHaBwH.

530



M. Muwuh, H3mely oemokpaitiuje u ouxiiaiiiype — XubpuoHu pexcum..., ctp. 530-549.

KOHCTUTYTHBHE W 3aKOHOJIaBHE BJIACTH YIPOXKCHH IMOTEHIH]aTHOM
JUKTaTypoM y XMOPHIHUM PEKUMUMA.

Kawyune peuu: nuxrarypa, 1eMOKpaTHja, BlaJaBHHA NpaBa, Xu-
OpHIHM PEXUM, YCTaB

YBOJ

MHore npxxaBe cpefitbe U UCTOUHE EBpore mMmajy cianmyHa HCTOpPHjCKa
HCKYCTBa C ayTOPUTAPU3MOM M HEKOM BPCTOM jauKTarype. Hakon mama bep-
JIUHCKOT 3WJ1a, TITO j& CUMOOJIMYHO O3HAYWIIO U 14 KOMYHUCTHUKHUX PEKAMa
y EBpomn, oBe nmpskaBe Cy oTmodesnie CBOje ITyTeBE Ka yCIIOCTABIbAILY JEMO-
Kpatuje, IMOepaTHUX W JEeMOKPATCKUX BPEIHOCTH W BIAJAaBUHH IIpaBa.
Tpam3unnonn mepuon O6u Tpedajo Ja ce OKOHYA C yCIIOCTABJHEHOM M KOH-
COJTUI0BAHOM JINOEPATTHOM JieMoKpaTHjoM. JleMokparuja 6u tpebdarno ga Oyne
OCHOBHH JIPYIITBCHH U HOPMATHBHU OKBHUP 33 pealn3allijy JbYICKHX H Tpa-
hanckux mpasa' u cTora ce cMarpa noxesbHujoM. MeljyTum, Kao MITO ¢e MOXKE
YBUJICTH, IP>KaBHE BIACTH Cy CKJIOHE HCIIOJbaBalky JOMUHAIIMjE U MOhK Kajga
cy cyouene ¢ kpuzoM. Kapn @puapux (Carl Friedrich) je ucrakao na caka
BJIACT CTPEMHU Ka TOME Ja yCTOJIMYM IITO je BUIle Moryhe ayTopuTeTa HIU
MohH MOmITO OBO JONMPHUHOCH CTA0MIHOCTH W AyroTpajHoctu. [oBopehu o
OBOME Ka0 O YONIITEHO] CKJIOHOCTH BJIACTH, HAIJIaCHO j€ JIa U YCTaBHA JIEMO-
KpaTuja ¥ TPaAUIIHOHAIHA MOHAPXHja MOTY TIOCTaTH BPJIO ayTOPUTApHE, HAKO
HHCY ayTOKPATCKU OOJIMIIM BJIACTH.>

Haxon nopasza KOMyHUCTHUYKHX peKUMa y EBpOITH TOKOM TOCIIEAhe IBe
neneHrje XX Beka, HEKM TeOpeTHYapu Cy O0jaBHIIM Kpaj HCTOpHje JOK CY
JIPYTH HajaBWIIA KPaj UICOJIOTH]a, IITO je MPEACTaBIballo TpUjyMd TudepaiHe
JeMoKparuje u 6e3HauajHoct upeonoruje.’ Tpu JeneHnje HAKOH Majia KOMyHH-
3Ma y EBpomnu u 1Be neneHuje HakoH 5. OKToOpa, KOjU je 00esekKHO MoYeTaK
TpaH3UIUMOHOT niepuoaa y Penyomuuu CpOuju, OMBIIO] jyrOCIOBEHCKO] permy-
Onmuiy, MokeMo U Tpebajo Ou Jia ce 3aruTaMo — Ja JIM je TIepruo]] TPaH3UIIH]je
0MOo ycremiaH 1, ako HUje, U3 KOjux paszjora? [ie cMo morpemmian Ha myTy Ka
JeMoKpaTuju?
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Henasno je ®pancuc dykyjama (Francis Fukuyama) Haracuo na Cpouja
CeIu Ha JIBE CTOJHIIE, TOKYyIIaBajyhn ma ce ImpecTaBy Kao JpKaBa Koja TeXKH
ka EBpOIICKOj YHUjH, ATl UCTOBPEMEHO OjayaBa OHOCE W capaimy ¢ KuHom
u Pycujom. Ucrakao je na ce CpOuja penaruBHO cTadmiHO Kpehe y ayTopu-
TapHOM TPABIy NOJ BIaJaBHHOM TPEHYTHOT MPEICeIHMKA, ynabyjyhu ce o
EBporicke yHuje u mwenux Bpeanoctu.! C mpyre crpade, Ha kpajy 2001, kao
jeAHa of] MOCTKOMYHHMCTHUHNX 3eMajba, Jyrociasuja je cBpcraHa Mehy u3bopHe
neMmokparuje ¢ Mongasujom 1 AnbGaHujoM, AOK Cy, Ha mpuMep, MakenoHuja
U YKpajuHa CBpCTaHE y HeCUTypHe pexkume, bocna u Xeprerosuna, Pycuja u
Benopycuja y xommeTuTuBHO ayTopuTapHe, AsepOejuan, Kazaxcran, Kupru-
ctaH, TagukucTaH U Y30eKHCTaH y XEereMOHHCTUYKH M300PHO ayTOpUTapHE
u TypkMeHHUCTaH y NOJIUTUYKY 3aTBOPEHO ayTopuTapHe. J[pyre mocTKOMyHHU-
CTHYKE 3eMJbe, Kao mTo cy Yemka, Mahapcka, [Tosbcka, CioBauka, CiioBeHwuja,
Ectonuja, Jletonuja, JIurBanuja, byrapcka, XpBarcka u PymyHHja cy Kia-
cuukoBane kao snmbepanne aemokparuje.’ Y 2020. Cpbuja je 1mo mpBu ImyT
kiacu(rukoBaHa Kao XHOPHUIHH peXuM y m3BemTajy @pumom xayca (Freedom
House), y3 Lpny T'opy u Mahapcky, nobujajyhu mporenar pemokparuje of
49,40/100°, wrto je jemnako pesyarary aemokparuje ox 3,96/7. Freedom House
KOPHCTU OOpHYTH CHUCTEM OLICHHBAMKA: OLICHA ceflaM je Hajeehu cTynam nemo-
KpaTuje y CMUCIHN MONUTHYKUX TpaBa U rpahaHckux ci1o6ona, 0K je oleHa
jenaH HajpernpecuBHUjU BHI ayropurapusma.’ Pemybmuka CpOuja ce Takolhe
KIacu(uKyje Kao JEeTUMHYHO CI00OIHA ApkaBa, ¢ ouneHoM 66/100 (23/40 3a
moauTHyka mpasa U 43/60 3a rpahancka mpasa).’ YV mocienmo] AeKaad OBO
CTame Ol MOTYKOHCOJTHIOBAaHE JEMOKpAaTHje C IEMOKPATCKUM IIPOIICHTOM
on 4,29 ce moropmrano y TpaH3HIHOHW/XuOpuaHn pekum.’ Y 2021, morop-
[Iamke ce HaCTAaBUIIO, T¢ CYy pe3ylTaTH Owmin ciienehu: ImpomeHar 1eMOKparTuje

4 Fukujama: Srbija pod Vuci¢em ide u autoritarnom smeru. Radio Slobodna Evropa
[online], 2020. JoctynHo Ha: https://www.slobodnaevropa.org/a/30643131.html

> Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. Journal of Democracy. The Johns Hopkins University Press, Vol. 13, Number 2,
21-35, 30.

° Nations in transit. Freedom House [online]. Freedom House, 2020. ToctynHo Ha:
https://freedomhouse.org/country/serbia/nations-transit/2020

" Morlino, L. (2009). Are there hybrid regimes? Or are they just an optical illusion?.
European Political Science Review. European Consortium for Political Research, 1:2, 273—
296, 275.

§ Freedom in the world. Freedom House [online]. Freedom House, 2020. ToctymnHo
Ha: https://freedomhouse.org/country/serbia/freedom-world/2020

 Csaky, Z. (2020 ). Dropping the democratic facade in Europe and Eurasia — Na-
tions in transit 2020. In: Freedom House [online]. Freedom House, [last accessed: 20
November 2020]. Available at: https://freedomhouse.org/report/nations-transit/2020/
dropping-democratic-facade
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on 48,21/100, mrto je jemHako pesyarary aemokparuje ox 3,89/7'° m 64/100
(22/40 3a monmuruuka npasa u 42/60 3a rpahancka mpasa).!! Pesynrar gemo-
KpaTuje je omao yclieJ HEeKOMIICTHTUBHHX MapiaMEHTapHUX u30opa Koju cy
Mpou3BeNu de facto jemHOCTpaHayku cactaB HapomHe ckymiuTuHe (C jeqHe
cTpaHe Blajajyha cTpaHka je HHCTPYMEHTAIHO U3MEHMIIA U300pHHU OKBUP Ipe
JYHCKHX TapjaMeHTapHUX U300pa, JOK C Ipyre riacayd HUCY MM UCTHH-
cKor u300pa HAKOH 1ITO je BehuHa omo3uiuje 0ojkoToBana u3bope) Takohe u
yCliel yCTOMHueha MoK y pykaMa mpeceHuKa.

[Ipeu neo oBor pana dokycupahe ce Ha pasnuke usMely TUKTaType H
JIEMOKpaTHje KaKko Ou ce 00Jbe pasyMeNnn XHOPHUIHH PEKUMH, MOMITO CE MOXKE
MOCTAaBUTH MMUTAE IJIC CEC Hala3e XUOPHUIHU PESKUMH Ha CKanu usMel)y memo-
KpaTHje W ayTokparuje. Y Ipyrom jeny pasmoTpulie ce BiajaBUHa IpaBa
Kpo3 HapouuToO u3ydaBame nedare uamel)y Kenszena (Hans Kelsen) n Imura
(Schmitt) o Tome ko 6u Tpebano na Oyae dyBap ycrasa.

N3MEBY JEMOKPATHUJE U JUKTATYPE

Jom kox aHTHYKMX TPUKHX (HI030(a Ima 10 CaBPEeMEHHX TeopeTHdapa
MOCTOjaia je OImITa pasiuka u3mehy MoOpUX ¥ JOMNX MOJIUTHIKUX PEKHMA.
Apucroren pasnukyje no0pe oOnMke BiaJaBUHE M Jp)KaBHA YyCTpojema
(MOHapxHja, apUCTOKpaTHja M PEmyOrKa) of JIOMHMX (THpaHHUja, ONUTrapxuja
W JIeMOKparuja), ya3umajyhu y o03up Opoj jbynu Koju Blaja W 3a ydje J00po
Blanajy (OMIITe MM IMOjeIMHAYHO) Kao KpUTepujyM. MelyyTum, HUjenaH of
OBHX J00pUX 00IMKa BIaJABUHE CE HE CMaTpa arncoayTHOM BpeaHolihy u Koja
BPCTa j€ HajIIoTOJHIja y CBAKOj MOjEeAMHAYHO] CUTYaIMjH1 3aBUCH O crieruduy-
HHUX OKOJTHOCTH. '

OBaj OCHOBHHM NpOOJEM IOJUTHYKE TCOPHjE, jeNaH OJ HAjUCTAKHYTH-
jUX mpaBHUX TeopeTnuapa u ¢unozopa XX Beka, Xanc KemseH, Gpopmynuie
KpO3 TIPaBHU acCIeKT Kao pasnuky usmely pazruuuitiux wipoitiotiuiia yciiasa.
OH Harvamara Jia MoJiepHa TeopHja HHje y3HampenoBasia ol Kiacu(pUKaIuje
KOjy Ccy moctaBwim (prro3odu MOIUTHKE W eTHKe y aHTHIM. KemseH cMarpa
CIIOMEHYTY TPUXOHOMHjY M KPHUTEPUjyM 3a KiIacu(HUKalWjy KOjU Ce 3aCHUBA

19 Nations in transit. U: Freedom House [online]. Freedom House, 2021. ToctymnHo
Ha: https://freedomhouse.org/country/serbia/nations-transit/2021

' Freedom in the world. Freedom House [online]. Freedom House, 2021. ToctynHo
Ha: https://freedomhouse.org/country/serbia/freedom-world/2021

12 Nations in transit. U: Freedom House [online]. Freedom House, 2020. JIoctymHo
Ha: https://freedomhouse.org/country/serbia/nations-transit/2021

B Puri¢, M. N. (1976). Istorija helenske etike, Beograd: BIGZ, 409.
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Ha Opojy JbyIH KOjU TOCenyjy Biamajyhy Moh MOBpPIIHUM W HEIOBOJHHUM.
Pasnmke ce mpoHanasze y HaUMHY Ha KOjH yCTaB PETYNHUINE CTBAPAhE MPABHOT
MOpeTKa W, CTOTa, MpeUlake MTUXOTOMHY KIacH(HKAIN]y yCTaBa Kao ITOTOJI-
HUJY. YKOIIMKO C€ KPUTEPHjyM 3aCHHBA HA HAUWHY Ha KOJU j¢ TIPaBHU MOPEIaK
YCIIOCTaBJBCH Y CKIIAIy Ca yCTAaBOM, OHJA je TIPUMEpEHHje HAIlPaBUTH TIONEITY
Ha JIBE BPCTE yCTaBa: aVillOKPAWICKU N OeMOKpPAUicKU, Ka0 HIICATHE MOjMOBE,
ucTuyhu 51a y TOJMTUYKO] CTBAPHOCTH HE IMOCTOjH HHUjEIHA JIp)KaBa Koja y
MOTIYHOCTH HCITyHaBa cBe ycioBe. O0a MjcaliHa THIIA TPEACTaBIbajy Kpaj-
HOCTH M3Mel)y Kojux cy TpaHsunuoHe (aze. Ha ocHOBY Tora Koju oj oBa JiBa
eJIeMeHTa je #ipeosnahyjyvhu dpunyuii, Tp>xaBa he ce Ha3WBaTH, WAKO je Mella-
HOT THIIa, IEMOKPATCKOM HITH ayTOKpaTckoM. OBa pa3inka ce 3aCHHBA Ha uoeju
donuitiuuke cnobode. Y TOM CMHUCITY TEMOKpaTHja 3HAYM JIa je BOJha UCIIOJbeHA
y TpaBHOM IOPETKY Ip)KaBe MICHTHYHA BOJHM HeHUX rpabhana. Jlakie, rpa-
hanu koju cy moapeleHr paBHOM MOPETKY V YHjeM CTBapamy Cy yUeCTBOBAIU
Cy TIOJIUTHYKU CIIOOOIHHU YKOJIHUKO C€ OHO IITO C€ O FhHX 3aXTeBa APYIITBE-
HUM TIOPETKOM IIOyZapa ¢ OHWM IITO OHH JKeJie Na YuHe. TakBa xapmonuja
n3Melyy mopetka W BoJbe rpahaHa He TOCTOjM y JApXkaBH y K0joj cy rpahanu
UCKJBYYCHHU U3 CTBapama IPaBHOT MmopeTka. Hacympor memMokpaTHju W MoNu-
THYKH CJI000IHO] MHIMBUAYH, Kel3eH MOCTaBba ,,pONCTBO ayTokparuje”.'
Wneja nemokparuje je ujaeja co0ojie Kao MOJTUTHIKOT CaMOOTPE/ICIbeha U FheH
W3BOPHHU OOJUK je JApKaBaHO ypeleme Koje je CTBOPEHO OJI CTpaHEe CBUX OHHX
KOjy cy My monpeheHr B KOoju, HICTOBPEMEHO, YHHE CKYIIOBE U JOTOBapajy Koje
Cy HOpMe TIoHalIama. [lapiaMeHT u (PUKTHBHA pernpe3eHTalja cy OCIaOuiu
MIPUHIIMI ayTOHOMHUje U camoolnpeiesbema. 3a Kensena criodona HHje TO MITO
je crmoco0HO 3a yCIocTaBlbamke IPYIITBEHOT MopeTKa, Beh uueja o odaBe3ama.
Hneja cnobome Mopa J1a ce HaZOMECTH W OIPaHUuYH HIejoM jemaHakocTr.'® meja
ayTOKpaTHje je TOTIyHa Heramuja ciio0oje Kao BPEJIHOCTH MaKCHMH3AIIN]jOM
JIOMUHaIMje, ponpaheHa pagukaHoM HejenHakonhy m3mel)y Biamapa U OHUX
KOjUMa Ce BJIaja Kao MpeIycIOBOM OBE BPCTE BIACTH. Y ayTOKpaTHjama, Biajia-
jyhu mopenak crBapa mojeIuHaIl KOju je M3HaJ[ OCTAINX KOjH Cy My ToapeheHun
Kao BOhH mim rocmomapy.'®

[Ipema jyrocimoBeHCkoM TeopeTHyapy TmipaBa Pagomupy Jlykwmhy,
KIacupuKaIyja apxkana y IeMOKpaTHje U ayTOKpaTHje je jeJHa o1 Hajrpooie-
MaTHYHHUJUX 3aTO HITO C€ MOJUTHUYKH MPOOJIEMH, TO jJeCT CTBapHa CUTyaIlfja u
CTBapHHU OJTHOCH jaCHO MEIajy ca 3aKOHCKUM MPOBU3HjaMa KOje PETYIHINY Te

14 Kemszen, X. (1998). Omura Teopuja npasa u apxase. O Spanuyama usmehy ipag-
HUuKe U coyuonouike meiiooe: Omwitia ieopuja fipasa u opowcase. beorpan: Ilpasan ¢a-
Kynret, 346-347.

15 Kelsen, H. (1973). State-form and world outlook, Essays in Legal and Moral Phi-
losophy, Edited by Davidson, D., Hintikka, J., Nuchelmans, G., Salmon, W. C. Dordecht.
Boston: D. Reidel Publishing Company, 95-113, 99.

' Ibid., 100-101.
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OJHOCE, a CTBapHA CUTYalllja U 3aKOHCKE PETYIIaTHBE ce YecTo pasmiasze. [Ipo-
01eM je DOoJaTHO KOMIUTMKOBAH YMESEHHIIOM INTO OAHOC M3MeDy 3aKOHCKHX
perynaruBa U MOIUTHYKE MpaKce HHUje ,jacaH U pasrpaHUUYCH’; cTora ce oda
eJIeMeHTa MOopajy y3eTH y 003up.!” dopmaaHo neMOoKparuje Koje y CTBAPHOCTH
HE TIOITYjy MPOIKCaHa MpaBa u ciodyay rpahana cy ,J1axHe JeMoKparuje”,
y ,JUIAITy JAeMOKparuje”, y KojuMma cy JEeMOKpaTcKe yCTaHoBe, cilobone u
n300pu ypeheHu u npencTaBibeHu Tako J1a ,,CBe JieNyje Kao npejacraBa’ u ,,CBH
3Hajy 1a je Tako”.'

Hdedunncame DeMOKpaTHje Kao aHTHUTE3e, CYNPOTHOCTH ayTOpUTapH-
3My, AUKTaTypH WIH TOTAINTapu3My, JIeJH CBET Ha JIBa OJBOjEHA JieNa, IITO
je memctunuro. I[lo Mumusemy Dosanmja Capropuja (Giovanni Sartori),
OBa JMXOTOMH]ja He OW Tpedaso Ja UCKIbydyje MelhycTame, MellaHe THUIIOBE
u3mely oBe nBe kpajnoctu. OH HCTHUE I1a ce C Pa3BOjeM OPYIITBCHUX HayKa
CTBOpMIJIA UAEja Ja je muTame ,lllTa je nemokparuja?” npesasuleHo u 3acra-
peno y KOpHUCT muTama ,,Komuko aemoxpatuje?”. Ilpema mEroBOM MUIIJBEHY,
JIPYTO TUTame O KOJIMYWHK JEMOKpaTHje He MOXe Jia MocToju 0e3 mpeha-
IIBET MMUATakha 0 IheHUM KapaKTepUCTHKaMa, Kao IITO Cy, Ha mpuMep: yuernrhe,
BehuHCKH CHCTEM, jeI[HaKOCT, KOHCCH3YC, KOMIICTUTUBHOCT, IUIypaJnu3aM H
ycraBHoCT."” OH TOCTaBJba MHUTama Kao mTo cy ,lllrta Huje nemoxparuja?”;
KOJH je TO KPUTEPHUjYM IO KOjeM Ce pa3jiMKyje O CBOje CYNPOTHOCTH, KOH-
TPaIuKTOPHOCTH, Heramyje; ,.,Kako je jeaHa meMokpaTHja Mame WM BUILIE
nemMokparcka?” y mopehemy ¢ Apyrom; Ja M KapaKTepHCTUKE JEMOKpaTHje
MoCToje y OMJIO KOM TNOJHUTHYKOM CHCTeMy y Hekoj mepu??® Moxemo pehu
Jla je ayTopuTapu3am, Kao JIOIl OOJNHK BIIaJaBUHE KOjH 3JI0ynorpedsbaBa Moh
W HapymiaBa cyio0oze ¥ 1paBa, MPOTHUBAH CI000M U Aa je ayTOpHTapHa JWK-
TaTypa NPOTHBHA JeMOKpaTuju. Ilo aHaloruju, TOTaIUTapHA IUKTaTypa je
Takohe mpoTruBHA HeMoKkparhju. JleMokparuja Takohe Moxe OUTH ayTopUTapHa
U cMaTpaia OW ce JIOIMIOM JIEMOKPAaTHjOM HaclpaM JOoOpor ayTopuTapu3Ma.
MebhyTtum, ako ce ayTopuTapuszaM M TOTAJIMTApU3aM IPHUIIKCY]y JUKTATypH,
OHH MPE/ICTaBJbajy CHCTEM KOjU je MPOTHBAH JeMOKpaTHju.”!

[ITo ce Thye camor mojMa OJukiliaitiypa, kako uctnye ®pann Hojman
(Franz Neumann), ,,ioipazymeBamMo 0co0y HJIH I'pyly 0co0a Koja MpucBaja u
MOHOMOJM3yje MOh y mpkaBu, ynorpebspaBajyhu je 6e3 orpanuuema’™. Ona

17 JTykuh, P. (1953). Teopuja oporcase u iipasa, Kruza 1 — Teopuja oporcase. beorpa:
3aBoz 3a yOeHHNKe U HACTaBHA CpeACTBa, beorpaacku usnaBauxo-rpaduyxu 3ason, 321.

18 Ibid., 344-345.

19 Sartori, G. (2001). Demokratija $ta je to? Podgorica: CID, 164—165.

2 Ibid., 165.

21 Sartori, G. (2001). Op. cit., 167-169, 173-174

22 Neumann, F. (1964). Notes on the Theory of Dictatorship. The Democratic and
The Authoritarian State, Essays in Political and Legal Theory. London: The Free Press of
Glencoe Collier — Macmillan Limited, 233-256, 233.
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j€ BpcTa JIpkaBe M CTpyKTypa MohH Koja je HeorpaHWYeHa, alicoIyTHa U JIUC-
KpEeIMOHA WJIM MPOM3BOJbHA W HEYCTaBHA Jp)KaBa YWju AWKTaTop, Oymyhw na
je legibus solutus, KpIIn ycTaB WM CTBapa yCTaB KOjH My Jiaje BEJIMKy Moh.”

Hojman mpu3Haje Aa ITUKTaTypa HHjEe HYKHO jeHOCTaBHA CYNPOTHOCT
auOepaHoj JAEMOKpAaTHji KOJIUKO je 310 jg00pom. Jlukratypa Moxe OWUTH
HUMILICMCHTUPALE JIEMOKpATHje U IpUIpeMa 3a JEMOKpATHjy ajid, WIaK, U
MOTIyHa Heranuja W TOTATHO perpecuBan cuctem.”* Jlemokparuja kojy Cap-
TOpH Ae(HUHHUIIEC KA0 HE-ayTOKPATHjy O3HAyaBa MOJUTUYKH CHUCTEM KOjU Ce
3acHMBA Ha MPHUHIIMITY J1a HUKO HE MOXKe Jia Toce/yje qpKaBHy Mol Kao JTMYHO
BIIACHHUIITBO. J[eMOKpAaTCKM akCHOM je Aa ce Moh JoBeKa Haj APYTMM YOBe-
KOM MOXe JOOUTH caMO IMPU3HABAKEM M IOCTABJbAKEM OJI CTPaHE JPYTHX,
YKOJIUKO TIpONCTHYE M3 BehMHCKE carimacHOCTH. YKOIHMKO ce BehmHcka carma-
cHocT (ancudukyje WM KpUBOTBOPH, BehHMHCKa carmiacHOCT HE IMOCTOJU H,
cTora, r'yOM CBOjy JISMOKPATCKY BPEHOCT aKo He MPpOoW3nia3u u3 nzbopa mehy
ajiTepHaTHBaMa — y TOM CJIy4ajy, IeMOKpaTHja HecTaje. M3 mocrynanuje na je
JIEMOKpaTHja Heralyja ayToKpaTrje Mpou3uiIa3H Jia

,-..HUj€JIaH YOBEK HE MOXe 3a cebe na mpurpadbu mMoh, moceayje ayTopuTeT Kao
JIMYHO BJIACHUINTBO U y)KUBA HEOrpaHHUYEeHY W Oe3ycioBHy Moh,”

ITO je MPEIyCIOB 3a YCTAaBHOCT M HAUMH CTPYKTypHpama ApPKaBe Tako Aa je
Moh pacripocTpameHa, OrpaHn4eHa, KOHTPOJIMCaHa U OJr0OBOpHA.>

XuOpuIHHU peRUMHU

XuOpUIHU PEKMMH HHCY HUIITa HOBO Oyayhu na komMOWHYjy JIeMo-
KpaTcke W ayTopuTapHe eJeMeHTe. Heku peXuMH TOKOM IIe3IeceTHX U
cemamyeceTux roguHa XX Beka ¢y OWIN HedeMOKpailicKu, alld KCTOBPEMEHO
U U360pHU U UULECTIPAHAYKU, OKAPAKTEPHCAHN Kao u360pHe ayiiokpaitiuje.*®
Ja i to onga Penyonuky CpOujy unHU aemokparujoM? CIHYHO MHUTAKkE O
Pycuju, Ykpajuau, Hurepuju, Manonesuju, Benenyenu u Typckoj je mocra-
Buo Jlapu Hajmonn (Larry Diamond), TBpaehu na je ,,eMnupujcka CTBApHOCT Y
OBHMM 3eMJbaMa MHOTO 30pKaHHja” W MCTAKABIIH je& 1a CMO jOIIl YBEK JIaJeKO O

3 Sartori, G. (2001). Demokratija Sta je to? Podgorica: CID, 174.
2 Neumann, F. (1964). Notes on the Theory of Dictatorship. The Democratic and

The Authoritarian State, Essays in Political and Legal Theory. London: The Free Press of
Glencoe Collier — Macmillan Limited, 248.

5 Sartori, G. (2001). Op. cit., 175-176.

26 Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. Journal of Democracy. The Johns Hopkins University Press, Vol. 13, Number 2,
23.
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KOHCEH3yca O TOME IITa YUHU ,,JIEMOKPATH]y” U Ja CE ,,jOlll YBEK My4YHUMO Jia
KJIacU(PHKyjeMO HecurypHe pexume””’. MHOTH peKUMHU Cy YCBOjHIH (hopmy
M300pHUX JCMOKpaTHja Ca BHUIICCTPAHAYKUM, KOMIICTUTHBHUM, PEIOBHUM
n30opuMa, aju HUCY ycIeBaiu Ja npohy cywinuncku itiecit. Freedom House
je KIacu(prKoBao MOMEHYTE JpKaBe Kao JIeMOKpaTHje, anu ux JajMoHa Kia-
cuduKyje Kao

»-..HEIITO Mame O M300pHHUX IEeMOKpaTHja: KOMIIETUTUBHM ayTOPUTapHH
CHUCTEMHM, XET€MOHHjCKO-NApTUjCKU CHCTEMH, WM XUOPUAHU PEKUMHU HEKe
Bpcre”.

[TocToje MHOTH HOBH PEXHMHU KOjU HHUCY ,,CAMU MO CeOM NEMOKPATCKH, U
joIl yBeK 'y TpaH3UIMjU Ka AEeMOKpaTHju.” Mako HEKH O HHX MOTIAAajy
o[ ,,[TOJIATHYKY CHBY 30HY (...) m3Mel)y myHONpaBHHX IeMOKpaTHja U TIOT-
MyHUX JAWKTaTypa” W jecy y CTBapHOCTH H300pHE AEMOKpaTHje, ,,MHOTH
HE WCIyHaBajy YCIOBE 3a MU30OpHE IEMOKpaTHje W BepoBarHO he TakBU U
ocrarau...”” 3a JlajMoHIa, TepMHUH ,,u300pHA JIleMOKparuja” MMa Jpyraduje
3Hauewe Hero 3a Freedom House. OH pa3nBaja ,,u300pHY JeMOKpatujy” W
,,JTHOepalTHy TeMOKpaTHjy” y JBe O/BOjeHe Kareropuje, A0k Freedom House
BUJM CBe IubepaliHe JeMOKpaTHje Kao U300pHe, ajld He U CBe U300pHE AeMO-
Kparuje Kao judepaine.”’

Tako 5a cy 4yecTH ,,KOMIETUTHBHO ayTOPUTApHU  WIH ,,A300PHO ayTo-
pUTapHH~ PEXHMH, KaO BPCTE XHOPHUAHUX PEKMAMA, MPOTYKT CaBPEMEHOT
cBeTa. XUOPUIHU PEXHUMH Cy, 3alpaBO, HAMEPHO ,,IICEYyAO-IEMOKPATCKU”,
Kao TIOCIIC/INIIA MPUTHCKA J1a YCBOje IEMOKpaTcKy dopmy, Oynyhu aa je nemo-
KpaTHja jelldHU ,,OMIITEeICruTUMaH o0iIuK pexxkuma’”. Tlocrojame popmaiiHo
JEMOKPATCKUX MOJUTHYKUX HHCTUTYIIHja UMa 33 CBPXY Ja CaKpHje ,,peaTHOCT
aytoputapHe nomuHanwmje”. [lobema omo3uIMOHNX CTpaHaka HUje Hemoryha,
anu 3axTeBa 00Jby MOOWIHM3aNHjy U Behie jeIHMHCTBO 300T HETOBOJFHO OTBO-
PEHOT, cJI000IHOT U MOIITEHOT TakMu4uema. J(ajMonn, kao u Jlunm u Jluncer
(Linz u Lipset), o3Ha4aBajy Kao iony-0emMoKkpaiticke OHEe PeKUMe

,-..T7I€ je eexTrBHAa Moh M3abpaHMX MPEJACTABHUKA TOJIUKO JTUMUTHpPAHA, WK
MOryhHOCT TaKMHYCHa MMONUTHYKAX MApPTHja TOJIUKO OTPAHHUYCHA, HIIH Cy CJIO-
00712 ¥ MpaBeIHOCT M300pa TOJIMKO KOMIPOMUTOBAHH Jla HCXOAH M300pa, Hako
Cy KOMIICTUTHBHH, OJCTYIAjy O MOIYJIapHHX OIPCAC/bCHa; W/WIH TAC Cy

2" Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. Journal of Democracy. The Johns Hopkins University Press, Vol. 13, Number 2,
21.

% Ihid., 22-23.

2 Morlino, L. (2009). Are there hybrid regimes? Or are they just an optical illusion?.
In: European Political Science Review. European Consortium for Political Research, 1:2,
278, 287.
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rpal)aHCKe U HOJUTHYKE CI000/C TOIMKO OTPAHUYCHE J1a HEKE MOJUTUYKE OpHU-
JEHTAllMje U MHTEPECH HE YCIIeBajy Jla Ce OPraHu3yjy u uspase.”

Ykonuko Ou y3 komiteiiuitiueHe u360pe Kao KpUTEPUjyM MEpPUIIO IEMOKpPATHje
oune u e1adasuna pasa v 3awinuitia cpahanckux dipasa, oA OU ce OBH pe-
XKUMH y MehycTamy MOpaiy MoCMaTpaTH Kao ,,HenubepaaHu”. Y KaTeropuju
He0eMOKpaitickux PeKuMa, MOTY C€ pa3lIMKOBaTH ,,BUIICCTPAHAYKO H300PHO
KOMIIETUTHBHHU, KOJU CE HAa3HUBajy ,,M300pPHO ayTOPUTAPHU WIIH ,,IICEYI0JEMO-
KPaTcKu” WITH ,,XHOPUAHHU", U OHH KOJH CY ,,lIONUTHYKH 3aTBopeHn”.>’ HoBuju
HNPUCTYIH TEMH XHOPHIHUX peXUMa ce (POKyCHpajy Ha KOHIIENTE ,,Ae(heKTHB-
He ieMokparuje” u ,,uy300pHOT ayTOpUTapH3Ma’ Kao YMAamEHUX MOATUIIOBA.

»JeaH Tpey3uMa AEMOKpAaTHjy Kao CYIITHHCKHA KOHICNT, NOK JAPYrH
ayTOpUTapu3aM... alli HHUjeJaH HHUje TOTIyH U 3a0yHa HacTaje Kaja ce CPeTHY
y cpemunn.”!

I'panuna m3melhy pexxnMma je HejacHa WM KiacupuKanuja y JuOepaiHy
JIeMOKpaTHjy, M300pHY JAEMOKpaTHjy, HeoApeheHW peknM, KOMIIETUTHBHO
ayTOpHUTapaH, XereMOHUCTUYKH N300PHO ayTOPUTAPAH U HOJUTUYKH 3aTBOPEH
ayTopUTapaH je BHIIE ,,MiyCcTpaTuBHE Hero onpelyjyhe mapasu.”>?

Cnoboza, NoITehe, HHKITY3HBHOCT U CMUCICHOCT U300pa Cy OJ BUTAJ-
HOT 3Hayajy 3a MpaBJbeHE pasiinke n3Mely n30opHe JeMOKpaTHje U U300pHOT
ayroputapusma. Heku aytopu TBpjae na H300pHHM ayTOpUTapU3aM HacTaje
OH/Ia KaJia Cy KpIlewa ,,MUHUMAITHUX KPUTEPUjyMa 3a AEMOKPATH]jy’ TOJIHKO
030MJbHA Jla CTBapajy ,.HejeHaK TepeH m3Mmely Brnactu m omosunumje”. Mana,
Oyayhu Ja He MOCTOjH caBpIIcHa IEMOKpaTHja,

»--JJAKIIA TIPUCTYIl MEAMjUMA, OJAKIIAHO CKYIUbalke HOBIA 01 (GUPMH H
MoryhHocT (cTporo jeraiHa Wid HE) Jla c€ KOPUCTU BJIAJAMH IPEBO3 U 0CO0JbE
TOKOM KaMmIiame”

Cy IOBJACTHIIEC Biaaajyhe cTpaHke U y ITuOepaiHuM JeMokparujama. M3bopu
Mopajy OuTH CII0OOAHU, TOIITCHH U OTBOPCHU YKOJIHKO PEKUMHU JKElle Ja ce
cMaTpajy JeMmokparckuM. [IpemycioBu 3a nomiteHe n3bope Cy HeyTpayiHa M
KOMITETEHTHa M300pHA aJIMUHUCTpAIlFja Koja je CIoCcOOHa Jla CIpedr TpeBa-
pe MPUIIMKOM Iilacama U Opojama I1acoBa, HA3aBHCHO HAIICIambe, 3allTHTa
TajHOCTH IJIacauKuX JHCTHha, TPaHCIIAPEHTHE U jaCHE MPOIEAype 3a OpraHu-

3% Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. In: Journal of Democracy. The Johns Hopkins University Press, Volume 13,
Number 2, 24-25.

31 Bogaards, M. (2009). How to classify hybrid regimes? Defective democracy and

electoral authoritarianism. Democratizatio., Routledge Taylor and Francis Group, Vol. 16,
No. 2, 399-423, 400.

32 Diamond, L. J. (2002). Op. cit., 28.
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30Bambe M Opojame IIacoBa, pelliaBambe HEeCYINacHlla U )Kaia0u, HeMPUCTPACHO
omxoheme mpema cTpaHKamMa W KaHAMJATAMa KpO3 IO MpOIeC, MPUCTYI
jJaBHHM MeIlMjuMa, OIMO3HWIMja Koja HUje CUCTEeMAaTCKH ociabibeHa W300pHUM
npaBHiIMMa U MOTYNHOCT Ilacama 3a NPaKTUYHO CBE IMyHoseTHe. ™

BJIAJABHUHA ITPABA KAO KPUTEPUJYM
3A JEMOKPATHJY U YYBAP YCTABA

Cynehn o BIagaBWHM TpaBa W BIAJaBHHU JbYIH, APHCTOTEI ITOCTaBIba
BJIaJJaBHHY IMpaBa Kao 00JbM OONHK; O JaHa NaHAINIET MPaBHA TCOPHja jOLI
YBEK Tpara 3a KOHauHMM OJrOBOPOM Ha OBO MuTame. JleaoBano je xao aa je
mpoOneM paspelieH y KOPHUCT BIaJaBHHE MpaBa y APYyTroj MoJoBHHU XX Beka,
MelyTHM, caMo je IOCTaBJbeHO MUTame ,,Koju o0JIMK BllaJlaBUHE MpaBa je Haj-
60sp1?”* TIpaBHO ypeljeHa apkaBa He J103BOJbaBa CBeMOTyNy, HEOrpaHUUCHY
Moh, a 1o06po ypeheHa npkara uue KOpak 1ajbe Ka YBPCTOM OTpaHUYCHY MOhU
Kako Ou 00JaCT OCHOBHMX JBbYJACKHX CJI00O/a M mpaBa Owiia HempekpimBa.®
OBa uxeja je y cpKH CTapuja ujeja yCTaBHOCTH, IITO je 3aKOHCKO OTrpaHU-
yeme apkaBHe MOhW kao aHTHTe3a camoBiamiha, BiaJaBUHA BOJEE YMECTO
BJIaJlaBHHE ITpaBa.>

Y mpaBHO] TEOpUjU TMOCTOjU pa3iuka u3Mel)y BiagaBuHE TpaBa U
Rechtsstaat-a. Kao mojam Rechtsstaat motnde U3 HeMauke IpaBHE TEOpHje U
HE Mojy/Jiapa ce cacBUM ca TSPMHHOM BllajlaBHHa TipaBa. Rechtsstaat (mpaBHa
IpKaBa, 3aKOHCKa Ap)kKaBa, JpkaBa 3aKOHA MM, alTePHATHBHO, BIIaJaBHHA
mpaBa) je TEPMHH KOju aconupa Ha KaHTa (Mako ra oH HUKaJa HHje KOPHCTHO),
KOjU je Je(UHuCcao Ap:KaBy Kao yjeAUmECHE MHOIITBA HApoJa MOJ MPaBOCY/I-
HUM 3akoHUMa. CBaka Jip)KaBa c€ cacTOju M3 TpU Mohu — aytoputeTa (OmmTe
VjeIMBEeHE BOJbE Y TPH JIMYHOCTH): Biianajyha moh (y THYHOCTH 3aKOHONABIIA
— CYBEPEHHUTET), U3BPIIHA MOh (y JTUYHOCTH BJajaora) u cyjacka moh (y Jnd-
HoctH cyauje).’” TheroB KOHIENT ApikaBe ce 3acHUBa Ha 3akoHy (Rechtsstaat)
U BEYHOM MHpY, IPH YyeMy 00a TepMHMHA O3HAYaBajy UCTY u0ejy 0 3aKOHCKOM

3 Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. In: Journal of Democracy. The Johns Hopkins University Press, Volume 13,
Number 2, 28-29.

3% Jlykuh, P. [1., Komrytuh, B. T1., Mutposuh, [[. M. (2000). ¥800 y iipaso. Beorpan:
JaBHo npenysehe Cryx6enu nuct CPJ, 321.

3 Yapoukw, K., Bacuh, P. (2009). V800 y iipaso. beorpan: IpaBuu dakynrer YHu-
Bep3urera beorpany, Ciry:xO0eHu racHuk, 156.

3 Ibid., 160.

37 Kawnr, U. (1993). Meitagusurxa mopara. Cpemcku Kapmosiu — Hosu Cap, 115.
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yeiragy unu o mupy Kkpos 3axon.*® KaHt cylmTuHy ycTaBHe Ip)KaBe MpoHaIa3u y
YHILCHUIIM Ja CY CBa TPHU ayTOpUTETa ycariaiieHa, Mel)ycoOHO ce Tonymyjy U
nozapel)eHu Cy jefiHu IPyruMa, U Hujedan He Modce oa y3ypiupa moh opy2o2.®
VY eBpOIICKO] KOHTUHEHTAIHO] MIPABHO] TPAAULUH U TCOPHjU, HUPUHYUTL
nezannocitiu (MOIITOBAKE CTATyTa) CE MOJpa3yeBa MOJ TEPMHHOM BIajia-
BuHa mpaBa.*’ YKOJIMKO ce MpUMErYjy U MOIITY]y CTaTyTH KOjU CYy OCHUTYpaHu
MPHUHIUIIOM JICTATHOCTH, OH/A MOCTOJH W BiafgaBuHa mpaBa. OBie ce Biaja-
BHHA MpaBa UcmosbaBa Kpo3 Rechtsstaat.*! Kako Kemnsen ucruue, nemMokparuja
TEXKU Ka PAIllMOHAIN3MY M HUMa ,,MHXCPEHTHY CKIOHOCT Ja MOCTaHE BIACT
3aCHOBAaHA HAa 3aKOHMMA, ycMepaBajylin IeHTap TeKe Ha 3aKOHOAABCTBO, JIOK
OTICEeIKHO ofIpel)yje uauBHIyanHe CyAcKe U aIMUHUCTpaTHBHE akTe.*> Ocurypa-
Bakbe 3aKOHUTOCTH JIPIKABHUX PaJiibH (KOje UMajy 3aKOHCKHU KapakTep | Aeiy]jy
Ka0 3aKOHCKH aKTH KPO3 KOje CE 3aKOH — 3aKOHCKE HOPME CTBapajy WIId U3BP-
1aBajy) je cBpxa ycraBHOTI cylema Koje je ,,cyjicka rapantuja ycrasa”.*

3 Strauss, L. (1987). History of Political Philosophy. Chicago: University of Chi-
cago Press, 581.

3 Jlykuh, P. J1., Komytuh, B. I1., Murposuh, 1. M. (2000). Y800 y uipaso. Beorpa:
JaBuo npenysehe Cyx6enu nuct CPJ, 229.

4y aHIIOCAKCOHCKUM NMPaBHUM CHCTEMHMA MPHHIMII JICTaTHOCTH, HA HAYHH Ha
KOjH ra TymMade KOHTHHCHTAJHH MPAaBHU TCOPETHYAPH, je MPEBHILIE CaXeTo cxBalieH, JOK
je BiaJaBMHa IpaBa HEIITO BHIIE OJ CTAaTyTa M IOPETKa, OHA 3HA4YM Ja ,,HUjeJaH YOBEK
HHj€ W3HAJ] 3aKOHA... OBJIE CBAKM YOBEK, 03 0031pa Ha TUTYJIY WIH CTambe, MOIeKe 00ud-
HOM 3aKOHY 3eMJbC U HaJIIeskHOCTH 00muHuX cymosa” (Dicey, A. V. (1982). Introduction to
the Study of the Law of the Constitution. Indianapolis: Liberty Classics, 111). YcraB koju
je TpOXKeT BIIaJIaBUHOM IIpaBa ,,Ha OCHOBY OIIITHX IPHHIMIIA ycTaBa (Ha MpHMep, MPaBo
Ha JUYHY c1000ay WM IIpaBO HA jaBHO OKyIUkame)”’ y EHIeckoj je mociexnma Cyacknx
OJITyKa, 3a Pa3IMKy O KOHTHHEHTaJ He EBporie Iie 3aiTuTa Koja ce mpyxa npaBuMa Ioje-
JMHAla TPOMCTHYE W3 OMIUTHX MpUHIMUNA ycTaBa (mucaHor ycrasa) (Dicey, A. V. (1982).
Op. cit., 115). BragaBuna mmpaBa kao MeTaJeraiHa HJeja BaJIUIHOT IPaBHOT MOpeTKa je Ta
KOja OCUTypaBa JbYIACKY CUTYPHOCT H CJI0001y THME LITO OrpaHW4aBa JIp>kaBHy Moh, oaro-
Bapajyhe ocobuHe npasa (OmmTocT, opel)eHoCT, jaCHOCT, HOCTOjaHOCT, YHYTapHhe MOpajHe
BPEZHOCTH M MPABUYHOCT) U IOY3/aHE MHCTUTYLHOHAIHE rapaHTuje (3abpaHa peTpoak-
THBHOTI' JIeJIOBambha CTAaTyTa, HENPUCTPACHE M IPABHYHE HPOLEAYpE, HE3aBHCHO CYACTBO).
VYeraBHOCT je jenaH o HauMHA Ha KOjU ce orpaHM4aBa Moryha camoBoJba apkaBHe Mohw,
any je Takol)e HeomxoaHa Ja OM ce OAPEANO CaapKaj MO3UTUBHUX CTATyTa M JICTUHTHMHHX
nuJbeBa yHyTap rpaHuna npxkasHe mohu (Yasomku, K., Bacuh, P. (2009). Vso0 y iipaso.
beorpan: [Ipasuu dakynrer Yuuepsurera beorpany, Cinyx0enn rmacuuk, 160—165).

4 Jlykuh, P. ., Komrytuh, b. IT., Murposuh, 1. M. (2000). Op. cit., 231-232.

42 Kelsen, H. (1973). State-form and world outlook, Essays in Legal and Moral Phi-
losophy, Edited by Davidson, D. Hintikka, J. Nuchelmans, G. Salmon, W. C. Dordecht.
Boston: D. Reidel Publishing Company, 101-104.

4 Kelsen, H. (2015a). The nature and development of constitutional adjudication.
The guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of consti-
tutional law. Edited and translated by Lars Vinx, Cambridge University Press, 22-78, 22.
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He nocroju BnagaBuHa npaBa 0e3 HE3aBUCHOT CYICTBA, a HE MOCTOjH
HE3aBHCHOCT Y OBOM CMHCIIY YKOJIMKO CyIOBH HHCY moapeleHu caapxkajy cra-
TyTa, IITO je Moryhe 300r paszimke uzMeljy craryra u cyacke npecyne. Baxehn
MIPUHIIAT 32 OyprKOAcKy BJIaJJaBUHY IpaBa je 1a

,»...Ap>KaBa 0e3 MaTepujaaHe pasiauke u3Mely 3aKoHOJaBCTBA, U3BpLIEHA (BIaga
Y aJIMUHKCTpanuja) u cyhema je npkaBa Koja He Ioceayje ycTaB, y Ju0epaaTHom
TyMadery TOr TepMuHa.

VY ckiany je ca crnenuUYHEM MPHHIMIIOM BIIaJaBUHE TpaBa Ja MOCTOjU
,JIETATHO-TIOTATHYKY 3aXTEB 3a TapaHTHjaMa ycTaBa”, Tj., HHCTUTYIHjE KOje
HaJINIeNlajy Jefame Biaje W MapiaMeHTa, Tejla Koja Cy JUPEKTHO Y3 YCTaB,
Oynyhu na ycraB MOTy MpPEKpIIMTH OHH KOjH T'a W3BpIIaBajy (Hemocpen-
HO WM MOCPEIHO MPEKO KpIICHha CTaryTa KOjU CE 3aCHHBAjy Ha HEMY).
Tena uuje OeNOBarkbe HIM HEACIOBAE HEMOCPEIHO KPIIM YCTaB MOJIe-
JKY YCTaBHO] KOHTPOJIH.*

lapantuja ycraBa — ,,0CHOBa Jp)KaBe, Ha KOjOj Ce Ipaad OCTaTak
nopetka” — je npBOOMTHO rapaHTHja YCTaBHOCTH ctaryTa. KoHIenTt ycraBa
KOjU Ce MOKJAna ca KOHIENITOM BPCTa BIaJaBUHE CE NMPUMAPHO OJHOCH Ha
»OCHHBHHU TPHUHIUII MPHU KOjeM Tojelia IMOJUTHYKE MONM MpOHANa3d CBOje
3aKOHCKO HCIIOJbaBambe .

JleMokparcka Jp)KaBa ce HICHTH(HKYyje MpeMa HCHUM OpraHuMa H
nozienu MohM, JIOK ce KOJ ayTOKpaTHja Ap)KaBa U ApiKaBHA amaparypa Mou-
croBehyjy ca BiaamapoMm, BohoM Koju je ,,alicONyTHAa BPEIHOCT”, TOAAPEH C
,,HaJIIIPOM CII000/I0M TUCKpenunje” U ,,HeOrpaHHUCHUM [TPBEHCTBOM [1a ITPABU
U3y3eTKe” KOje JKeIH, JOHOCH 3aKOHE M, Y CBAKOM KOHKPETHOM CIy4ajy, CIpo-
BOJIM TpaBIy Ol Ciiyuaja Jo ciydaja. Boha je jeauna ocoba koja mocenyje
npaBay Kao OOKaHCKU TIOKJIOH U OHA je W3BOP HEroBe AMKTaropcke mohu.*’
PasnBajame mim mojena Mohu ce 3aCHHBA Ha HJICjU

4 Schmitt, C. (2015a). The Guardian of the Constitution ch.I.1-3: Schmitt’s argu-
ment against constitutional review. The guardian of the constitution : Hans Kelsen and
Carl Schmitt on the limits of constitutional law. Edited and translated by Lars Vinx, Cam-
bridge University Press, 79-124, 107-108.

4 Kelsen, H. (2015b). ,,Who ought to be the Guardian of the Constitution?”. The
guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of constitutional
law. Edited and translated by Lars Vinx. Cambridge University Press, 174-221/ first pub-
lished 1931, translation of ,,Wer soll der Hiiter der Verfassung sein?”. V: Klecatsky, H. R.,
Marcic, R., Schambeck, H. 2010. (eds.), Die Wiener rechtstheoretische Schule — Schriften
von Hans Kelsen, Adolf Merkl, Alfred Verdross, 2 vols. Vienna: Verlag Osterreich, II, 174.

4 Kelsen, H. (2015a). The nature and development of constitutional adjudication.
The guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of constitu-
tional law. Edited and translated by Lars Vinx, Cambridge University Press, 25, 28.

47 Kelsen, H. (1973). State-form and world outlook, Essays in Legal and Moral Phi-
losophy, Edited by Davidson, D. Hintikka, J. Nuchelmans, G. Salmon, W. C. Dordecht.
Boston: D. Reidel Publishing Company, 103, 105.
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»---II0ZIEJIE MOhK Mel)y BuIlle pasmMUYMTHX TeEla, HE TOJIHMKO Yy LMY HHXOBE
MmelycoOne uzonanuje Beh panu mehycodne kontposne,”

Bpau Kemsen. CBpxa OBOr MexaHHM3Ma HHje CaMoO 3allITUTa JEMOKpATHje Of
OMAaCHOCTH KOHBepreHmuje Mmohu, Beh u rapantuja 3aKOHUTOCTH (DYHKITHOHH-
cama JP)KaBHUX OpraHa. YcTaBHHU CyJ, kako uctuue KenseH, Ou Tpebaso na
je uyBap ycraBa. MHCcTHTYIMja ycTaBHOT cyhema HHUje MPOTHBHA MPUHIHUITY
nozienie MohM, HAMpoOTHB, OHA je MoTBpaa oBor npunuuna.** Hacympor Ken-
3eHOBOM cTaBy, LIIMHUTOB apryMeHT MPOTUB Cy/a Kao dyBapa ycTasa je 1a je

,,HEJIOIyCTHBO JO3BOJIUTH Ofipel)eHOj KaTeropwju jaBHUX YCTaHOBa jaa Oymay
qyBapH ycTasa,”

Ha OCHOBY IpoIleHE pu3Hka. Takohe TBpau na ,,(ppas3a BIajaBuHA IpaBa 3a-
ceOHO HE o/Tydyje HHIITAa” 0 OBOM muTamy. O HEKHM cTBapuma ce ,,He MOXKe
CyauTH” ¥ THME IITO O ce uieal BaJaBHHE IIPaBa MOUCTOBETHO ca OJUTyKaMa
KOje ce THYy CBHX IOJUTHUYKHUX ITUTamba KPo3 CyACKe Mpouexype, Kao mocie-
Uiy OM MOIVIO MPOM3BECTH MOJIUTH3ALUjY cyhema yMmecTo jypuanpukanujy
nosnutrke.* TlocTH3ary CBPLICHOCT M CAaBPILICHCTBO BIaJ@BHHE MpaBa KpPO3
npaBHe (GopmarHOCTH je, npema IlImuty, npobiaemarnyno.>® Hberos 3akibyuax
je a Omio Koje Teno Koje

»---ONUCTHHCKHM YMHM Jla CIIOpHA CaJpXHMHa CTaTyTa OyJge BaH CBaKe CyMIbE Y
CTBApHOCTHU BPILIY YJIOTY 3aKOHOAABIA”

WITH YCTaBHOT 3aKOHOMABIA.”!

HImuT npusHaje 1a 4yBap ycraBa Mopa Jia Oyje ,,He3aBHCaH U CTPaHadKo-
-TIOJIUTHYKU HEYTpaiaH™? U IOHOCH 3aKJbyUYKe O MPEACEIHUYKO] HE3aBHCHO-
CTH U HEYTPAJIHOCTH, TBpJAchu ma je

# Kelsen, H. (2015a). The nature and development of constitutional adjudication.
The guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of constitu-
tional law. Edited and translated by Lars Vinx, Cambridge University Press, 46—48.

4 Schmitt, C. (2015a). The Guardian of the Constitution ch..1-3: Schmitt’s argu-
ment against constitutional review. In: The guardian of the constitution : Hans Kelsen and
Carl Schmitt on the limits of constitutional law. Edited and translated by Lars Vinx, Cam-
bridge University Press, 79—124 / translation of Der Hiiter der Verfassung, 4th edn (Berlin:
Duncker & Humblot, 1996), 89-91.

50 [bid., 92-93.

SUlbid., 113, 115-117.

52 Schmitt, C. (2015b). The Guardian of the Constitution: Schmitt on pluralism and
the president as the guardian of the constitution. The guardian of the constitution : Hans
Kelsen and Carl Schmitt on the limits of constitutional law. Edited and translated by Lars
Vinx, Cambridge University Press, 125-173, 167-168.
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»»--@YTOPUTET KOJH j€ CTPAHAYKO-TIOIUTUYKH HEYTPAJaH, 0 TPUPOAU HEIO-
CpellHEe TOBE3AHOCTH C IEJOM JIPKABOM, ayTOPUTET KOjU j€ TOCTaBJbEHU
ONPYKUTEJb U UyBap CHUTyaIlHje Koja je y CKIIaay ca yctaBom™ >,

Heyrpaina Tpeha moh je crienijaiHa MHCTUTYIIHjA WIIK ayTOPUTET KOju Ou Tpe-
bayio 1a ,,00e30e1u yCTaBHO (PYHKIIMOHHUCAKE PA3IMUUTUX MONHM M OJprKaBa
ycras.”** Boha mpxkase, mTo je Hajuenthe MpeCeHUK, UMa YIOTY HEYTpai-
He Tpehe Mohm, anu ycTaBHH CTAaTyT HE MOXE Ja MPOMHUIIE JHYHE 0cOOMHE
Koje Om Omyie HeonmxonHe 3a o0aBJbame oBe (yHKIHje. OBa ,,HapouuTa yiora”
MPeACEIHNKA Ce HE CACTOjU OJ CTAJTHOT ¥ KOH3UCTEHTHOT TOHOIICHa OMITyKa U
HapeluBayKuX panmy, Beh caMo TOKOM MPONIANICHOT BAHPESTHOT CTamkba MPe/l-
CeJIHMK MMa YJIOTy Jia Cy/H, OApKaBa U peryiuiire.>

Waxko IImut cMmaTpa aa je mpencennuk HeyTpaiaHa Tpeha moh, He u3HaA
JIpyrux ycraBHHX Mohu, OH Takole MOKyIIaBa Ja MPOLIMPU TPEICEeHUYKE
HAJJICKHOCTH, HYXKHO MpeodnnyaBajyhu mpejaceHuka kao HeyTpaiHy Tpehy
Moh y cyBepeHoOr Biagapa u crtora, kako Kemsen mpumehyje, unHu npeacen-
HHMKa HECIIOJMBUM C YJIOroM uyBapa ycrasa.>® 360pu kao JeMOKpPaTCKH METO]
3a MOCTaBJbake€ BOhE JpikaBe ,,TEIIKO Jla MPYXKajy CHelHjaiHe TapaHTH]je
He3aBUCHOCTH . but uzabpan ox crpaHe ,,Hapoja Kao LENHHE 3Ha4d OUTH
n3abpaH oj crpaHe BehiMHe WM 4Yak MamMHE; cTora Bolha Jp)kaBe HE MOXKe
M3BPILIABATH OMILITY BOJbY YjeIUHEHOT HApO/a, He CaMo 3aTo IITO TaKBa BOJbA
HE T0CTOjH, Beh 1 3aTo mTO HECnojuBOCT (PyHKIMja 3aKOHCKH CIIpeuaBa mpe-
CelHMKa caMo Aa Oyzie YjaH HapiaMeHTa, ajli je YIAHCTBO y CTPAHIH TOKOM
MaHjara J03B0JbEHO.Y’

Ha kpajy, ounto je xo 6u Tpebano na Oyne uyBap ycrtaBa mo Kemnseny.
U nopen llIMuTOBE CKIOHOCTH Jia MTHOPHIIE MOTYhHOCT KpIliemha ycTaBa o
CTpaHe NpeJCE/HUKa M BIaJE U MPELCHUBAKA HAIICKHOCTH NPEICCIHNKA
Kao jeJHOT OJ JBa cTy0a ycTaBa W MOTLEHHBama Jpyror cryba — mapia-
MeHTa, caM LIIMuUT, npuiIrKoM ucTulama HeyTpanHe Tpehe mohu, aprymenryje

3 Schmitt, C. (2015b). The Guardian of the Constitution: Schmitt on pluralism and
the president as the guardian of the constitution. The guardian of the constitution : Hans
Kelsen and Carl Schmitt on the limits of constitutional law. Edited and translated by Lars
Vinx, Cambridge University Press, 170-171.

S Ibid., 151.

3 Ibid., 156-157.

% Kelsen, H. (2015b). "Who ought to be the Guardian of the Constitution’?. The
guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of constitutional
law. Edited and translated by Lars Vinx. Cambridge University Press, 174-221/ first pub-
lished 1931, translation of ‘Wer soll der Hiiter der Verfassung sein?’. V: Klecatsky, H. R.,
Marcic, R., Schambeck, H. 2010. (eds.), Die Wiener rechtstheoretische Schule — Schriften
von Hans Kelsen, Adolf Merkl, Alfred Verdross, 2 vols. Vienna: Verlag Osterreich, 11, 180.

57 Ibid., 208-209.
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npotuB Bohje apxkase.’® IIIMuUT ToBOpH 1a y aprkaBH Koja je mocBehena Bia-
JABUHU TIpaBa W y KOjO] je YCIOCTaBJbeHA TOjeNia MONhM, JIOTHYHO je ,.He
JIOJICIIUTH OBY Moh jeTHOM o1 TocTojehnx ayroputera...” 3ato mrTo OH ,,caMo
no0uiia mpeBary Haj ApyrdM MohimMa M cTekiia CroCOOHOCT Jia ce 3allTUTH
O]l KOHTpoOJe” | ,,cTOTa, IocTana Biajaian ycrasa.” MUnaxk, [lImut Harnamasa
BaYXHOCT YCIIOCTaBJbamba

»-..CIICIIMjaJTHE HEYTpaJiHe Mohu mopes ocTtaiux MohM, U IMOBE3UBAHKE U yCIIO-
CTaBJbAEC y PABHOTEXKY C OCTAIMMa TUME IITO OM ce oOgapuia HAPOUUTHM
HaJIe)KHOCTUMA .

Kemnsen u3 mocneamer nuTara JOHOCH 3aKJbydak y KOPHCT ycTaBHOT cyhema.>

3AK/bYUHA PASMATPAIBA

On noba Amepuuke 1 DpaHIlyCKe PEBONYIHjE, JEMOKpaTHja je TIOJH-
THYKHU HJeal U, ako TO JOII YBEK jecTe, Ja Jii je Moryhe na ce ,,HoBa” 3Be3na
W3UTIIa Ha MpavyHOM XOpHu30HTY XX Beka — Ja Jii je mMoryhe na cjaj mukra-
type® moHoBO 3paun? Ja OMX TBpAMIA Ja MOX/a HE CHja japKO Kao paHuje,
any Ja BOJM J1a C€ Ha3WBa JEMOKPATHjOM W Jla CBOj ayTOPHTapH3aM CKpUBa
II0J] OKPHJBEM M PETOPHUKOM BJIAaJaBHHE IIpaBa W IeMOKparuje. Jlukrarypa u
ayTopUTapu3aM Cy pa3BIIN CynTHiIHHUje hopMme n metoxe. Heke mprkase, Kao
mTo je CpOuja, koja je Onia kacupuKoBaHa Kao AeMOKparrja (M300pHa AeMo-
kpatuja) 2010. U cMaTpaHa MOJYKOHCOJMOBAHOM JIEMOKPATHjOM, JIaHAC CE
MPOLEHYje Kao JSTUMHUYHO CI000/IaH, XMOpUIHN pexkuM. M3Bemraj Freedom
House-a u3 2020. 6enexu TpeH ,,odaiHe perecuje nemokparuje”. Kao mro
je dajMoH 3akibydno, MOTYh je mpeoOpaxaj KOMIETUTHBHUX ayTOPUTAPHUX
peXHuMa y JeMOKpaTHje, Kao ITO je Moryhe ma JgeMokparHje, U JudepayHe

58 Kelsen, H. (2015b). "Who ought to be the Guardian of the Constitution’?. The
guardian of the constitution: Hans Kelsen and Carl Schmitt on the limits of constitutional
law. Edited and translated by Lars Vinx. Cambridge University Press, 174-221/ first pub-
lished 1931, translation of ‘Wer soll der Hiiter der Verfassung sein?’. V: Klecatsky, H. R.,
Marcic, R., Schambeck, H. 2010. (eds.), Die Wiener rechtstheoretische Schule — Schrif-
ten von Hans Kelsen, Adolf Merkl, Alfred Verdross, 2 vols. Vienna: Verlag Osterreich, II,
216-217.

9 [bid., 211.

¢ Kelsen, H. (1973). State-form and world outlook, Essays in Legal and Moral Phi-
losophy, Edited by Davidson, D. Hintikka, J. Nuchelmans, G. Salmon, W. C. Dordecht.
Boston: D. Reidel Publishing Company, 95.
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u HenmbepaliHe, MOCTaHy BHIIE JeMoKparcke.®! V mokymiajy ma kmacudukyje
HEJIEMOKpATCKe PeKHME, 3a KpUutepujym JajMOH KOpUCTH

,...[IPOLIEHAT 3aKOHOJABHMX MecTa Koje Ap>ku Bianajyha crpaHka, mpoleHaT
IJ1acOBa KOj€ jé OCBOjHO MPEJCEIHNYKH KaHAUAAT Bianajyhe cTpaHke U KOJIUKO
ro[IMHA je TPEHYTHH BIIaJajall HENPEKUIHO Ha BIACTH .

Hctnayhu 3Hauyaj napiamMeHTapHe OMO3UIUje OH TBPH /1a Y OHUM

»---PEKIMUMa TIe Cy H300pH IPEBACXOAHO ayTopuTapHa oOMaHa, Biaaajyha
W TIOMUHAHTHA CTPAHKa 0CBaja CKOpO cBa Mecra’®’.

OrieHe Ha OCHOBY OBHX IpOIICHATa Ka3yjy BHUIIE Kajla ce TIOCMaTpajy 3ajelHo
ca romummpuM oreHama Freedom House-a o rpaljaHCKiM ¥ IONMATHYKHAM CIIO-
Oomama W TpaBUMa, MaKO HUje HEOIXOIHO N1a C€ HUBOM ciiobone u m300pHE
KOMIIETUTHBHOCTH TIOy1apajy.s

VY ckimany ca u3BemrajeM Freedom House-a, MoxkeMO NpUMETHUTH Ja
ce Kpmeme JeMokparuje y CpOuju moaynapa ¢ mpouecoM jadyama U (OKycH-
pama MOhM y pykaMa TPeHYTHOT mpeacentuka. JIuk TpeHyTHor Bohe apikaBe
U HEroBa BOJbA Cy HENMPHUKOCHOBEHHU, Oynyhu na oH de facto Bpum yTHIQ]
Ha OIJIyKe BIIaJie W OIJIyKe Biajajyhe mapruje, 4uju je u npeaceqHuk. [Ipu
TBPIKBH Ja je TpeACeAHuK (Boha npskaBe), Kao HEyTpasHa OJBOjeHAa MOh U
MOJWTHYKY HEyTpallHa CTpaHKa, dyBap ycraa, llImur mpumehyje na Hexu
MOTY MTOCYMEaTH

»-..Ja JIX je OTYyropodHo Moryhe m3ocTaBUTU MO3ULUJY NPEACEAHUKA pajxa Of
JIeJI0Baba CTPaHauKe MOJIUTUKE U APKAaTU je y chepu HEMpUCTpacHe 00jeKTUB-
HOCTH ¥ HEYTPaJHOCTHU KOjy oApelhyje Opura o Ap>kaBU Kao LEIUHU

U JJa UMa YIOTy YyBama M Op)KaBamba yCTAaBHOT jeIWHCTBA WM IIETIOBUTOCTH
Hapona.® Hberosa TBp/ma 1a je Boha apikaBe dyBap ycrasa, ysumajyhu y o6-
sup npumep CpOuje, ce ucnocraBuia kao oOparHa, Oamr kako je KemseH wu
MPUMETHO. YCTaBHU cyJ je 100Huo OBy OUTKY, MehyTHM, jOoII yBeK MOCTOjU
MOTEHIMjalHA TPOoOJieM KpIllewka ycraBa oJ cTpaHe Bohe npskaBe. Ha mpu-
Mmep, un. 112. YcraBa Pemybnuke Cpbuje ompehyje HammexHoctTn U Mohu
MIPEJICEIHUKA ¥ F’UXOB OOHMM je MPUWINYHO OTPaHUYCH. Y CTBAPHOCTH CPIICKH

¢ Diamond, L. J. (2002). Elections Without Democracy — Thinking About Hybrid
Regimes. In: Journal of Democracy. The Johns Hopkins University Press, Volume 13,
Number 2, 34.

2 bid., 28-29.

8 Ibid., 32-33.

® The Guardian of the Constitution: Schmitt on pluralism and the president as the
guardian of the constitution. In: The guardian of the constitution: Hans Kelsen and Carl
Schmitt on the limits of constitutional law. Edited and translated by Lars Vinx. Cambridge
University Press, 125-173/ translation of Der Hiiter der Verfassung, 4th edn (Berlin:
Duncker & Humblot, 1996), 172—-173.
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JIp’)KaBHU Bohja mMa, Onaro pedeHo, monpwinyay moh. ¥V ckiamy ca wi. 118.
VYeraBa TpenceIHUK permyOnnke Moke OWTH pas3pemieH Ty>KHOCTH YCIel
KpIIema YcraBa omrykoM Haponmme ckymmiTuee, macoBuMa aBe TpehwuHe mmo-
cnanuka. Jlasee, wi. 15. 3akoHa 0 MPENCeAHNUKY MPOIHKCYje Ja HajMamke jeTHa
TpehrHa TOCTaHMKa MOXE Ja Mpeaiioku HapomHoj CKyNIITHHHU pa3periemne
MpeACeIHNKa, YKOJIMKO CMaTpajy Nla je MPEeKpIIno Ycras, a Ipoueaypa 3a pas-
pememe ce MOXKe TOKPEHYTH BehMHCKHM TiiacoM CBUX TOciaHuKa. OmIyKy
0 KpIIeHhY ycTaBa JIOHOCH YCTaBHM cyl. MehyTum, u y ciiydajy na YcTaBHH
CYIl OJUTyYH JIa je MPEICeTHHUK IMPEKPIINo YcTaB, TO He 3Ha4YH 1a he Outn pas-
peureH nyxxHocTH. [Ipeacennuk pernyOnuke hie OUTH paspeleH caMo YKOJIHKO
JBe TpehrHe MOCIaHuKa IIacajy 3a BEroBO paspeliekhe. Y TaKBOj CUTYaIUju
nocroju MoryhHOCT a HM YCTaBHU CyI HE MOXKE Jla O9yBa YCTaB O Hapylla-
Bama. EBo mpumepa: mpuimrkoM m30opa 3a mociaHuke Hapomse cKymmTuHe
2020. roqune Biagajyha ctpanka je ocBojuia 188 ox 250 mociiaHUnIKUX MeCTa,
mrto je Buiie Hero jaBe Tpehuue. [oTOBO je HeMoryhe MPEUIOKUTH MOCTYITAaK
3a paspeniewme Oynyhn a ce He ouekyje Ja Ou MociaaHuIU Biaaajyhe crpanke
caunmaBaiu Jieo Tpehnne (oko 83 mociiannka) koja je morpeOHa ja Ou ce mpe-
IUTOXKUO MOCTYTIAK 32 pa3peliehe MPOTUB MPEICCIHUKA, KOjH j€ UCTOBPEMEHO
U cBe3Hajyhu Boha BHUX0Be cTpaHke. Yak v Kaja OM ce OBO JCCHIIO U J1aJbe 01
owa morpeOHa BehnHa Tmacosa (Hajmame 126) 3a MOKpeTame Mporeaype, a
YaK W Kaja OW ce OBO JIECWIIO W TIOJ MPETIIOCTABKOM Ja YCTaBHU CyI TIpecy-
I 12 je TOUUTO O MOoBpene YCTaBa, M Jajke je CKopo HeMoryhe paspemmTtu
IyKHOCTH TIpeAcennuka, Oymyhu na cy morpeOHH TimacoBu aBe TpehmHe (0KO
166) nocnanuka. Y Teopuju, 1a, Mmoryhe je, anu y npakcH, y3umajyhu y o03up
na CpOuja Huje aubepaiiHa JeMOKpaTHja U Jia ce TOBOPH TPEHYTHHUX MOCITaHU-
ka HapopHe CKymIITHHE 3aCHHBAjy Ha XBaJOCICBHMA O MPEACEIHUKY, OBO je
BPJIO TEIIKO ITOCTHOH.

Cyo4eHH CMO ca CUTYallljoM Yy K0joj Cy mapiaMeHTapu3aM U MOTHTHIKH
miypanuszaM yrpoxenu. He mocroju mpasa omosuiuja y cprckoj HapomHoj
CKYIIITHHY U CTOTa OHA IpecTaje Aa Oymne MpocTop 3a TAKMHUYCHE Pa3THIUTHX
uHTepeca. OMUCaHo CTamke XHOPUIHOT peKuMa, KakaB je y Cpouju, je Ommku
IUKTAaTypH U ayTOPHTApH3My HEro ICMOKpPaTHjH W BIaJaBUHH IpaBa. Heku
ayTtopu noucrosehyjy BiIaJaBUHY IIpaBa ¢ (bEHOM (OPMOM H, y CKIaIy ¢ TUME,
BJIaJJaBHHA [IPaBa MOXE ITOCTOJjaTH U Y NEMOKPATCKUM U ayTOKPATCKUM PEKH-
muma. Melytum, 3a BehuHy, ¢ K0joM ce MOpaM CIOKUTH, BIaJaBUHA [IpaBa He
MOXe ITOCTOjaTh caMo y (POpMaTHOM CMHCIY TOT II0jMa H, CTOTa, HE MOXE Ce
CBaKa JpkaBa CMATpaTH IPXKaBOM BianaBuHE mpaBa. CaIp)KUHA je MOy3TaHO
MEpUIIo 3a opehuBame mojMa qpkaBe Koja ce BOAW BIIAJaBHHOM IIPaBa, Koja
JEIMHO MOJKE TIOCTOjaTH y JEMOKPATHjU KOja HUje CBelIeHa Ha myKy dopmy.5

65 Jlykuh, P. 1., Komrytuh B. I1., Murposuh, . M. (2000). ¥800 y iipaso. Beorpan:
JaBuo npenysehe Ciyx6enu muct CPJ, 235-356.
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Jakie, ako UMaMO 3a IWJb A3 OAPEANMO Tnae ce XHOPHIAHU PEeKHM
HaJla3¥ Ha CKaJii n3Melhy nemMokparnje n TUKTaType H a JIU ce pajul O JpKaBu
C BIAQJABMHOM IIpaBa, MOpa Ce€ aHAJIM3MpaTH CBaka Jp)kaBa I0jeJANHAYHO.
XUOpHAHU PEKUMH UMajy MOTESHIMjal Ja MMOCTAaHy M JeMOKparhja MU JUKTa-
Typa. Takohe MOXkeMO TBPAUTH Jja Cy HEKH XHOPHUIHU PEKUMHU 100pH, & HEKU
JIOIIH, y 3aBHCHOCTHU 07 cutyarje. M y3umajyhu y 003up cropamime Kpmbemne
JIEMOKpaTHje y Be3U C TPCHYTHHM pexuMoM y Cpouju, ycyhyjem ce na kaxxem
Jla 0Baj XHOPHIIHU PEKUM HHJE jeJlaH OJf OHUX KOJH Cy y TPaH3HIIUjH Ka ujea-
nuMa JiuOepaiHe JIeMOKparuje.

JleMokpaTHja 1 BllaJlaBMHA IIpaBa MOTY IIOCTaTH ITyKa ()opMa, OKpUIbE
W PETOpHKA M3a KOjUX Ce KPHjy IUKTaTypa W ayTopuTapHe TeHaeHuuje. OBe
pedr Cy MOJUTHUYKU UCTPOILIEHE U yKaJbaHW TEPMUHH Y Koje oOM4YHHM rpahann
cBe BUlIlle I'yOe Bepy, y3 pacTyhie HemoBepeme Ka JIeMOKPATCKUM MHCTUTYIIU-
jaMa, He3aBUCHOM CYJICTBY U MpaBIu Koja Ou Tpebaso Ja ce MOCTHUKE 3aKOHOM.
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UvoD

Doktorska disertacija Ive Andrica pod nazivom ,,Razvoj duhovnog
zivota u Bosni pod utjecajem turske vladavine” je do sada inicirala brojne
kritike, koje su se ve¢inom zasnivale na kritici nedostatka nau¢nog karak-
tera same disertacije. Tako Vedad Spahi¢ piSe da Andriceva disertacija
predstavlja ,kulturolo$ko-historijski pamflet”.! Osim Spahifeve kritike,
Andri¢eva disertacija ali i njegova druga knjizevna djela su inicirala brojne,
ve¢inom knjizevne kritike.> Zanimljivo je da Andri¢eva disertacija, osim
knjizevnih kritika, nije inicirala znaCajnije kritike sa pravnog aspekta
s obzirom da se Andri¢ u samoj disertaciji bavi i kritikom osmanskog nacina
vladanja. Andri¢ je svojim pisanjem dobio epitet ideoloSkog evrocentriste
bliskog rasizmu.’ Durakovi¢, sli€no kao i Spahi¢, osporava nau¢ni karakter
Andri¢eve disertacije, navodeci da u samoj disertaciji dominiraju jaki ideolo-
Sko-emotivni zakljuéci neutemeljeni na faktografskoj ili historiografskoj gradi.*
Konacno, Andri¢eva disertacija je probudila brojne kritike a ¢ega je i sam
Andri¢ bio svjestan pa je i izbjegavao da svoju doktorsku disertaciju objavi, a
objavila ju je ZaduZzbina Ive Andri¢a 1982. godine, sedam godina nakon Andri-
¢eve smrti, u malom broju primjeraka.’

Disertacija je odbranjena u Gracu 1924. godine.® Takoder, bitno je navesti
radi boljeg razumijevanja disertacije, da je Andri¢ pripadao generaciji jugoslo-

! Spahi¢, V. (1999). Hljeb od javorove kore: Ogled o Andricevoj doktorskoj diserta-
ciji. Tuzla: Andri¢ i Bosnjaci, 51.

2 O tome pogledati u: Rizvié¢, M. (1995). Bosanski muslimani u Andri¢evu svijetu.
Sarajevo: Ljiljan i Durakovié. E. (1997). Andri¢evo djelo u tokovima ideologije evrocentri-
zma. Znakovi vremena — Casopis za filozofiju, religiju, znanost i drustvenu praksu. Tako, na
primjer, Esad Durakovi¢ pise: ,,Andri¢evo djelo pripada onoj vrsti literature koja se sred-
stvima umjetnosti angazira u mo¢noj ideologiji koja se danas u svijetu imenuje kao evro-
centrizam a ¢iji su strateski ciljevi evidentni u djelimi¢no uspjelim naporima da se Orijent
i orijentalna duhovnost, prvenstveno orijentalno-islamska duhovnost u cjelini, negativizira
do mjere kada taj svijet i ta duhovnost postaju osmisljen i opravdani’ predmet negativnog
tretmana moc¢nih evrocentristickih sila. Evrocentrizam djeluje u humanistickim naukama, u
mnogim domenama kulture ali i u umjetnosti ¢iji egzemplar je upravo Andri¢evo knjizevno
djelo koje je zbog svoga vrlo uspjelog ideoloskog angazmana, prije nego zbog umjetnicke
vrijednosti, dvostruko nagradeno: okrunjeno je Nobelovom nagradom za knjizevnost te je
istovremeno i prirodno institucionalizirano kao obavezna lektira u svijetu evrocentristickih
vrijednosti — dakle, i u zemljama bivse socijalisticke Jugoslavije — pri ¢emu tako institucio-
naliziranje ima narocit znacaj za Bosnjake koji su predmet Andri¢eve umjetnicke negativi-
zacije.” Durakovi¢. E. (1997). Op. cit.

3 Ibid.

4 Ibid.

* Spahi¢, V. (1999). Op. cit., 52.

¢ Dragi¢, M. (2003). Doktorska disertacija Ive Andri¢a. Motrista, glasilo Matice hr-
vatske u Mostaru, 26.
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venske nacionalne omladine koja je sa negativnoséu gledala na proslost, §to
je doprinjelo da sama disertacija bude negativno orijentisana prema vlada-
vini Osmanlija u proslosti.” Osnovna kritika Andri¢eve disertacije, ali i drugih
njegovih radova, se odnosi na njegov antiislamski ili antiturski stav. Pa tako
Ahmed Alici¢ istice da je kod Andri¢a urodena ideja negativnog odnosa prema
svemu §to je strano, tursko, bilo ono dobro ili ne.® Spahi¢ tvrdi da Andri¢ ima
izrazito antiislamski stav pozivajuéi se na citat iz Andriceve disertacije:

,,Ovo mesto kao i sva ostala mesta u ovoj raspravi u kojima se govori
o uticaju turske vladavine ne bi trebalo shvatiti kao kritiku islamske kulture
kao takve, ve¢ jedino kao kritiku posledica do kojih je doslo usled njenog
preno$enja na hris¢anku zemlju.”

Spahi¢ u vezi s tim zakljuuje da prema Andricu islam predstavlja neuni-
verzalnu religiju, koja donosi mrak."’ T poznati histori¢ar Noel Malkolm
(Malcolm) Andri¢evu disertaciju karakteriSe kao antimuslimansku, navodeéi
da Andri¢eva tvrdnja da je ,,Uc¢inak osmanlijske vladavine bio apsolutno nega-
tivan”, pokazuje slijepe predrasude kod Andri¢a." U ovom radu se neéemo
baviti pitanjem karaktera same disertacije. Fokus ovog rada ¢e biti korupcija
u Osmanskom carstvu i njezin utjecaj na buduci institucionalni razvoj Bosne i
Hercegovine. Analizom Andri¢evog djela pokazat ¢emo gdje Andri¢ ispravno
detektuje posljedice osmanskog osvajanja Bosne, ali ¢emo takoder pokazati
kako na pogresan nacin detektuje uzroke tih posljedica, te ¢emo tumacenjem
Andri¢eve disertacije kroz teoriju historijskog institucionalizma objasniti
moguce uzroke korupcije u Bosni i Hercegovini.

Prije pocetka analize zadane teme, definisati ¢emo pojam historijskog
institucionalizma, iako ¢emo se navedenim pojmom detaljnije baviti u nastavku.
Historijski institucionalizam ne predstavlja puko proucavanje historije. Za
razliku od proucavanja historije, historijski institucionalizam proucava uloge
institucija u strukturiranom ponasanju. NajkoriStenija definicija za pojam insti-
tucija je set pravila. Glavna poenta historijskog institucionalizma je da odluke
koje su donesene u proslosti utje€u na buduénost. Drugim rije¢ima, odredene
institucionalne postavke u proslosti utje¢u na buduéi razvoj institucija.'?

” Djihyang, K. (2010). Andri¢eva doktorska disertacija u svetlu odnosa Istoka i Za-
pada. Etnografski institut SANU, LVIII/2010.

8 Alici¢, S. A. (1999). Knjizevno djelo Ive Andriéa i historijska stvarnost. Tuzla:
Andri¢ i Bosnjaci, 12.

? V.: Spahi¢, V. (1999). Hijeb od javorove kore: Ogled o Andriéevoj doktorskoj di-
sertaciji. Tuzla: Andri¢ i Bosnjaci, 53—54.

10 Ibid.

1 Malcolm, N. (2011). Bosna: kratka povijest. Sarajevo: Buybook, 196.

12 Steinmo, S. (2008). Historical institutionalism. D. Porta, M. Keating (Ed.), Ap-
proaches and Methodologies in the Social Sciences: A Pluralist Perspective (118-139. ss.).
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SAVREMENO VALORIZIRANJE
ANDRICEVE DISERTACIJE

U prethodnom djelu rada smo iznijeli stajalista razli¢itih autora koji
Andri¢a ocjenjuju kao antiislamskog i antiturskog autora. Takve kritike su u
vecoj ili manjoj mjeri opravdane. Problem Andri¢eve disertacije je $to islam
poistovjecuje sa Osmanskim carstvom, dok, takoder, mijesa i pojmove kao $to
su ,.turski”, ,,osmanski”, ili u drugom slu¢aju termini ,,Turéin” i ,;musliman”.
U prvom redu ovdje ¢emo objasniti razlike izmedu pojmova ,,turski” i ,,0sman-
ski”. Cesto se u juznoslavenskoj historiografiji mijesaju pojmovi ,,Osmansko
carstvo” 1 ,,Turska” iako je rije¢ o razli¢itim pojmovima. Osmansko carstvo
predstavlja carstvo koje je postojalo u period od kraja XIII stolje¢a pa sve
do 1922. godine kada formalno prestaje postojati. Turska je bila sastavni dio
Osmanskog carstva, a nakon 1922. godine i formalnog prestanka postoja-
nja carstva, Turska nastavlja postojati kao nezavisna drzava. Tako da unutar
carstva su zivjeli mnogi narodi, ukljucujuéi i turski narod, ali takoder narodi
Balkana, Armeni, Grei i dr., su bili sastavnim dijelom Osmanskog carstva,
tako da je nepravilno, ali i nepravedno Osmansko carstvo poistovjecivati samo
sa jednim narodom — Turcima. Iako su Turci predstavljali esenciju postojanja
Osmanskog carstva, oni nisu bili jedini narod koji je Zivio unutar navedenog
carstva. Takoder, pojam ,,Tur¢in” i ,,musliman” se mijeSaju kod Andri¢a, iako
je rije¢ o sustinski razli¢itim pojmovima. ,,Musliman” je osoba koja prakti-
cira vjeru islam i moze ukljucivati osobu bilo koje etnicke pripadnosti, dok
termin ,,Tur¢in” u vrijeme Osmanskog carstva je oznacavao pojedinca koji je
pripadnik turskog naroda, dok danas taj termin oznacava drzavljanina Turske.
U daljem dijelu teksta ¢emo objasniti zaSto Andri¢ u poistovjecivanju islama i
Osmanskog carstva grijesi.

Spahi¢ se dalje u kritici Andri¢a poziva na citat iz njegove disertacije
koji glasi:

,Od odlucujuceg je znacaja to da je Bosnu, u najkriti¢nijem trenutku
njenog duhovnog razvoja, u doba kada je previranje duhovnih snaga dostiglo
vrhunac, osvojio jedan azijatski ratnicki narod Cije su drustvene institucije
1 obi¢aji znacili negaciju hris¢anske kulture i ¢ija je vjera — nastala pod
drugim klimatskim i drustvenim uslovima i nepodesna za svako prilagoda-
vanje — prekinula duhovni zivot zemlje, izoblicila ga i od tog zivota nacinila
sasvim osobeno.”"

Cambridge: Cambridge University Press, 123—128.
13 Vidi u: Spahié, V. (1999). Hljeb od javorove kore: Ogled o Andric¢evoj doktorskoj
disertaciji. Tuzla: Andri¢ 1 Bo$njaci, 53.
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Andri¢ev zakljucak oslikava intenciju Andri¢a da kroz doktorsku disertaciju
prikaze negativni utjecaj osmanske vlasti na buduc¢i duhovni razvoj u Bosni i
Hercegovini.

Ovakav zaklju¢ak u savremenom razumijevanju historije razvoja insti-
tucija u razli¢itim civilizacijama je u nau¢nom smislu djelomi¢no osnovan.
Djelomi¢na naucna osnovanost Andri¢evog zakljucka se nalazi u iskazu gdje
navodi da je Bosnu u ,,najkriti¢nijem trenutku osvojio jedan azijatski ratnicki
narod”'*. Sli¢nu tvrdnju iskazuje Mehmed Begovi¢, koji u vezi sa osmanskim
osvajanjem Bosne i dolaska islama u Bosnu tvrdi:

,»,Mi primamo islam u XVI i XVII veku upravo u najmrac¢nije doba u
istoriji islama, u vreme kada se islamska zajednica nalazi u opadanju. Mi smo
primili islam preko Turaka, naroda koji je bio na istoj visini kulture i civili-
zacije kao Arapi. To je bio jedan narod koji je imao jako urodene vojnicke
spsobnosti 1 ¢iji je ideal bio da zavlada i silom podvrgne narode islamskoj
zajednici. Turska se nije brinula da mase koje su presle na islam izobrazi u
poznavanju vere i verskih principa, njoj je dovoljno bilo da ovi novi musli-
mani s vanjske formalne strane daju izgled vernika. 1z ovog se dakle moze
razumeti ona pojava $to Turci nisu nikada mogli uzivati narocito postovanje
poislamljenih masa a kamoli da ih asimiluju kao $to je to slucaj kod Arapa
koji uéini$e od potéinjenih naroda ne samo muslimane nego i Arape.”"’

S tim u vezi, Osmansko carstvo je zaista predstavljalo ratnicku drzavu koja je
svoje prihode najviSe zasnivala na ubiranju ratnog plijena. Kako objasnjava
Ahmet Kuru, vojna zvanja koja su se dodjeljivala ulemi i drzavnim sluzbe-
nicima ukazuju na vojni karakter osmanske drzavne strukture. Glavni sudija
Anadolije, kao i suda na Balkanu, zvao se kadiasker (vojni kadija), iako je
bio civil i ¢lan uleme. Sli¢no, guverneri i neki drugi visokopozicionirani slu-
zbenici mogli su dobiti titulu pasa (general) ¢ak i ako su zapravo bili civili.'®
U tom kontekstu ustrojstvo Osmanskog carstva nam govori da je osmanska
drzava bila ratnicka drzava, odnosno drzava koja je funkcionisanje zasnivala
na konstantnim ratovima. Andri¢ u ovom kontekstu neispravno turski narod
ili osmanski narod identificira kao ratni¢ki narod. Tu se moze primjetiti da
je Andri¢ pisanju doktorske disertacije pristupio kao knjizevnik i on ovakav
zaklju€ak izvodi viSe kao knjizevnik nego kao historicar, $to ga ne abolira od
pogresno donesenih zakljucaka. Ponasanje ili afinitete jednog naroda odreduju
institucije, te odredeni narod per se ne moze biti ni ratni¢ki niti miroljubiv

4 Vidi u: Spahi¢, V. (1999). Hljeb od javorove kore: Ogled o Andriéevoj doktorskoj
disertaciji. Tuzla: Andri¢ i Bosnjaci, 53.

15 Begovi¢, M. (1931). O polozaju i duznostima muslimanke prema islamskoj nauci i
duhu danasnjeg vremena, Beograd: Planeta, 64—65.

16 Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 182.
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nego institucije unutar kojih narod zivi i djeluje mogu stimulisati na ratnicke
ili miroljubive aktivnosti.

Daron Ac¢emoglu (Daron Acemoglu) i Dzejms Robinson (James Robin-
son) isticu kako razlicite institucije mogu uzrokovati razli¢ita ponasanja kod
istog naroda na primjeru Sjeverne Koreje i Juzne Koreje. Koreanci predsta-
vljaju jedan narod sa istim jezikom, kulturom, etni¢kom pripadnoscu, ali Juzna
Koreja predstavlja jednu od najbogatijih drzava na svijetu, dok je Sjeverna
Koreja jedna od najsiromasnijih drzava na svijetu. Razlika izmedu ove dvije
drzave je §to u Juznoj Koreji postoje inkluzivne institucije koje narod podsti¢u
na napredak, dok u Sjevernoj Koreji postoje ekstraktivne institucije koje desti-
muli$u bilo kakav vid napretka.!” Primjer Juzne i Sjeverne Koreje pokazuje da
narod nije taj koji je predodreden da bude ratnicki ili miroljubiv, ili napredan
ili nazadan, nego su institucije te koje podsti¢u odredeno ponaSanje naroda.
Tako da institucije drzave mogu biti ratnicke, ali nikako ne i narod, a insti-
tucije Osmanskog carstva su svakako bile ustrojene, kako smo ve¢ pokazali,
na ratni¢kom nivou te zbog toga je Andri¢ samo djelomi¢no u pravu u ovoj
konstataciji.

Dalje, Andri¢eva tvrdnja ,,Cije su drustvene institucije i obicaji znacili
negaciju hris¢anske kulture”'® je pogresna, jer institucije Osmanskog carstva
nisu bile ekskluzivno bazirane na islamskim principima. Preciznije, Osmansko
carstvo je funkcionisalo na osnovu $erijata i kanuna. Grubom podjelom bismo
mogli re¢i da kanun predstavlja sultanov zakon koji sultan donosi dekretom, a
Serijat vjerski zakon koji je u tom smislu vjecan i nezavisno postoji od ljudskih
radnji. Tumacenje Serijata je vrsila ulema i s tim u vezi donosile su se fetve
(pravna misljenja) o nekim pitanjima koja su bila sporna. Takoder, Osmanlije
su dopustale da se obicaji koje su zatekli na osvojenom podrucju nastave pri-
mjenjivati kako bi izbjegli nemire unutar te zajednice."

U Carstvu su se brojna pitanja, veéinom iz oblasti upravnog, krivi¢nog,
medunarodnog prava, rjeSavala kanunima. Takoder, u ovom periodu se razvila
praksa izdavanja zbornika kanuna (kanuname).”® Tako je, generalno, sulta-
nov kanun morao biti uskladen sa Serijatom, postojali su periodi u vladavini
Osmanskog carstva kada su kanuni jednostavno potiskivali $erijat.?! Tako da

17 Asemoglu, D., Robinson. J. (2014). Zasto narodi propadaju: Poreklo moci, pro-
speriteta i siromastva. Beograd: Clio, 70.

8V.: Spahi¢, V. (1999). Hljeb od javorove kore: Ogled o Andricevoj doktorskoj di-
sertaciji. Tuzla: Andri¢ i Bosnjaci, 53.

Y Inaldzik, H. (2003). Osmansko carstvo: Klasicno doba 1300—1600. Beograd: Uto-
pija, 111.

20 MemiSevi¢, E. (2019). Sudovi: komparativna studija. Sarajevo: Centar za napred-
ne studije, 167.

21 Ibid.
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u Osmanskom carstvu su postojala dva izvora prava, sultanovi kanuni i Serijat
koji se primjenjivao na osnovu tumacenja uleme. U tom smislu, kako tvrdi
Halil Inaldzik (Halil Inal¢ik) osmanske institucije nisu bile nikakva novina, te
ih u tom smislu liSava autenti¢nosti, odnosno osmanske institucije su samo pri-
mjer upotrebe bliskoisto¢nih, u prvom redu abasidskih, perzijskih i bizantijskih
tradicija.?? Tako su i dvije bazi¢ne institucije Osmanskog carstva — robovski i
timarski sistem, zapravo proizvod viSestoljetne bliskoistocne drzavne prakse.
Timarski sistem, u tom smislu, predstavlja nastavak i modifikaciju bizantijske
institucije pronije.”

Iz navedene argumentacije vidimo da Osmansko carstvo nije funkcioni-
salo striktno na bazi islamskih pravnih izvora. Stavise, Osmansko carstvo je
funkcionisanje drzavnih institucija baziralo na tradicijama koje nisu islamske,
kao $to je bizantijska, stoga argument u Andri¢evoj disertaciji da su drustvene
institucije i tradicija znacile negaciju hris¢anske vjere nije validan. Jer, ako
je hriS¢anstvo moglo postojati unutar Bizantijskog carstva, ne postoji razlog
zas$to bi takav sli¢an sistem koji je postojao u Osmanskom carstvu znacio negi-
ranje hriS¢anstva, te stoga ova Andri¢eva konstatacija je pogresna. Takoder
milet sistem koji je postojao u Osmanskom carstvu negira navedeni zaklju-
¢ak Andrica.

Na kraju, dio zakljucka koji glasi ,.Cija je vjera — nastala pod drugim
klimatskim i druStvenim uslovima i nepodesna za svako prilagodavanje”*
je nauéno neosnovana. Naravno, ovdje Andri¢ misli na islam i, kako Spahi¢
navodi, ovdje se mozZe primijetiti antiislamski stav kod Andri¢a. Andri¢ u
ovom kontekstu grijesi kada negira mogucnost prilagodavanja islama zbog
toga Sto je, kako istice, islam nastao pod drugacijim klimatskim i druStvenim
uslovima. Ovdje Andri¢ u Veberovom stilu pokusava prikazati islam kao reli-
giju koja nije podobna za tlo Evrope, te je u tom smislu pokuSava prikazati u
odredenoj mjeri kao ratnicku religiju. Kako navodi Ahmet Kuru, islam kao
i druge monoteisticke religije nije ratnicka niti per se miroljubiva religija,
ali tumacenja religije mogu biti radikalna ili miroljubiva.*® U tom kontek-
stu, Andri¢ pogres$no detektuje islam kao religiju koja se ne moZze prilagoditi
tlu Evrope dok, istina je, da osmanski nacin vladanja nije bio prihvatljiv za
duhovni i intelektualni razvoj drustva i drzave. Ovdje prvensteveno govorimo
o omogucéavanju slobodnog razvoja nauke. Kako ¢emo u nastavku pokazati

2 Corbi¢, D. (2021). Istorijski institucionalizam, Balkan i Osmansko carstvo. Za-
greb: Politicke perspektive, 103—104.

3 Jbid., 103-104.

2 V.: Spahi¢, V. (1999). Hijeb od javorove kore: Ogled o Andricevoj doktorskoj di-
sertaciji. Tuzla: Andri¢ 1 Bo$njaci, 53.

% Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 21-22.
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Osmansko carstvo nije bilo drzava koja je omogucavala slobodu i kreativnost
u nauci, $to je svakako na negativan nacin utjecalo na duhovni i intelektualni
razvoj drustva i drzave.

Tako Inaldzik tvrdi da je proucavanje nauka u Osmanskom carstvu
bilo sputavano ortodoksnim shvatanjem islama, ¢ija je ulema ucenje o vjeri
smatrala jedinim pravim znanjem i ¢iji iskljuéivi cilj je bio razumijeva-
nje Kur’ana.?® Kur’an i sunet su bili osnova ovog uéenja, dok je koriStenje
razuma bilo zanemareno. Takav nacin razumijevanja religije islama je okovalo
islamsku misao unutar Osmanskog carstva, te je muslimanskim misliocima
bilo nemoguce uvesti bilo kakve novine.?”” Savez izmedu uleme i drzave, koji
je postojao u Osmanskom carstvu je blokirao inovativni pristup tumacenja
islama.”® Pokazatelj koji na najbolji nacin oslikava intelektualnu zaostalost
Osmanskog carstva za Zapadom je primjer Stampanja knjiga. Prva knjiga na
Zapadu je Stampana 1455. godine, dok je Osmansko carstvo dopustilo Stam-
panje knjiga 1727. godine, a prvu knjigu Stampalo tek 1729. godine.?” Stoga
Andri¢ev zakljucak koji kritikuje Spahi¢, ali i mnogi drugi, u neku ruku
jeste antiislamski, ali je u isto vrijeme djelomicno tacan, uz pogresno poisto-
vjeéivanje islama sa Osmanskim carstvom a, kako smo pokazali, institucije
Osmanskog carstva nisu ekskluzivno bile bazirane na islamskim propisima pa
iz tog razloga Andri¢ pogresno pronalazi problem u islamu, a stvarni problem
je bio u nainu vladanja Osmanlija.’® Definitivno, Andri¢ u ovom zaklju¢ku,
prepoznaje posljedice, ali ne prepoznaje uzroke tih posljedica jer u neku ruku
Andri¢ krivi islam kao religiju koja nije podobna za prilagodavanje, a istina je
da nacin vladanja Osmanskog carstva ili bolje kazano nac¢in tumacenja islama u
Osmanskom carstvu nisu bili pogodni za intelektualni i duhovni razvoj. Stoga
Andri¢eva disertacija, mozemo reéi, na ispravan nacin identificira posljedice
osvajanja Bosne od strane Osmanskog carstva, ali na pogreSan nacin pronalazi
uzroke tih posljedica.

26 Inaldzik, H. (2003). Osmansko carstvo: Klasicno doba 1300—1600. Beograd: Uto-
pija, 269.

7 [bid.

8 Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 169—185.

¥ Diner, D. (2015). Zapecaéeno vrijeme: o zastoju u islamskom svijetu. Sarajevo:
Sahinpagi¢, 79-92 i Kuru, A. T. (2019). Op. cit., 207.

30 Npr. Andri¢ navodi kako je kanunom bilo ogranieno ispovijedanje vjere hrisca-
nima i Jevrejima, ali kanun predstavlja zbirku propisa Osmanskog carstva, a nikako ne
pravila islama kao religije. Pogledati u: Andri¢, 1. (2017). Razvoj duhovnog Zivota u Bosni
pod uticajem turske vladavine. Beograd: Ethos, 38—40.
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KORUPCIJA U OSMANSKOM CARSTVU
U ANDRICEVOJ DISERTACIJI

Korupcija u Osmanskom carstvu se skoro kroz cijelu Andri¢evu diser-
taciju prozima, pa tako na osnovu Andri¢eve disertacije mozemo zakljuciti da
je korupcija bila osnovni nac¢in funkcionisanja u Osmanskom carstvu. Tako
Andri¢ kada pise o negativnom utjecaju devsirme (danka u krvi), navodi na koji
nacin su hri§¢anski roditelji izbjegavali da predaju djecu osmanskim vlastima:

»Razumljivo je da su roditelji hri§¢ani svim mogucéim sredstvima
nastojali da svoju decu spasu i zadrze kod sebe. Obi¢no sredstvo bese pod-
micivanje komesara, koji je parama bio naveden da umesto jednog deteta
uzme drugo; ovo je i bio razlog §to su se sultanovi dvorski sluzbenici otimali
o tu misiju.”!

Dalje, Andri¢ se prilikom objasSnjavanja nacina funkcionisanja osmanskih
institucija uvijek doti¢e problema korupcije.
Pa tako o nacinu primjene propisa koji su ogranicavali djelovanje hri-
S¢ana i Jevreja, Andri¢ pise:
,Ne podleze nikakvoj sumnji da u praksi nije svaki od ovih propisa
tacno i doslovno primenjivan, kao $to je sasvim izvesno i to da su hriséani
i Jevreji — Sto ¢e se u nastavku blize razmotriti — umeli bilo podmi¢ivanjem
bilo lukavstvom da zaobidu ili izigraju mnoge tacke ovog kanuna.”*

Vidimo da je podmiéivanje, kako Andri¢ navodi, bilo normalna pojava u djelo-
vanju osmanskih vlasti. Naravno, ako je postojalo izigravanje vlasti metodom
podmicivanja, moze se oCekivati da je postojala i zloupotreba mo¢i od strane
vlasti. S tim u vezi Andri¢ u disertaciji u vezi sa ubiranjem poreza navodi da
je porez ubiran na nepravedan i nedostojan na¢in.** Porez za nemuslimane se
ubirao za svakog nemuslimana koji je napunio ¢etrnaest godina zivota, a izno-
sio je jedan dukat godiSnje. Problem u vezi sa ubiranjem ovog poreza je bio u
tome Sto se u Osmanskom carstvu nije vodio registar rodenih pa su sakupljaci
poreza kanapom mjerili obim glave i Sirinu vrata kako bi utvrdili starost dje-
teta. O zloupotrebi prilikom ubiranja poreza Andri¢ pise:

,.Zloupotrebom, koja se brzo odomacila, dogodilo se da je u posljed-
njem stoljecu turske vladavine svako musko dete bez razlike na uzrast bilo
podvrgnuto plac¢anju haraca.”*

31 Andri¢, I. (2017). Razvoj duhovnog Zivota u Bosni pod uticajem turske viadavine.
Beograd: Ethos, 36.

32 [bid., 40.
33 [bid., 42.
3 Ibid., 42.
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Svakako, osmanski sistem u kojem nije postojao registar rodenih je omoguca-
vao zloupotrebe prilikom ubiranja poreza.

Ono §to je omogucavalo korupciju unutar pravnog sistema Osmanskog
carstva je sasvim centraliziran sistem u kojem je sva vlast pripadala sultanu.
Pa tako Andri¢ u disertaciji piSe kako su franjevei 1762. godine poslali iza-
slanike u Istanbul kako bi kod sultana izlobirali dozvolu za obnovu krovova
tri samostana.’® Dalje, ono $to je omoguéavalo korupciju unutar Osmanskog
carstva, prema rije¢ima Andri¢a jeste nacin finansiranja i nacin dolaZenja na
sudske i upravne funkcije. U tom kontekstu Andri¢ u disertaciji pise:

......

mnostvo ¢inovnika i sluga koji su ziveli jedino od podmiéivanja i globe. Ni
upravni ni sudski ¢inovnici (muselimi i kadije) nisu primali stalnu platu, vec
su morali dati znatne sume od plate kako bi dosli do svog polozaja: od globa
i od mita, medutim, oni su podmirivali sve izdatke za zivotne potrebe i uz to
nastojali da izvuku i ono §to su platili za svoj polozaj.”*

Ovakav sistem koji, prema rije¢ima Andriéa, nije garantovao finansijsku sigur-
nost zaposlenima u upravnoj i sudskoj vlasti je neminovno vodio ka korupciji.
Ono §to je sporno u Andri¢evoj disertaciji vezano za korupciju je §to on korup-
ciju smatra inherentnom turskom narodu, pa s tim u vezi navodi:

»Podmitljivost koju su, kako izgleda, Turci kao porok svoje rase ispo-
ljili ve¢ pri prvoj pojavi, vremenom se tokom opadanja njihove moéi, sve
viSe povecavala §ire¢i svoj Stetan i razoran uticaj u zemlji.”’

Ovakva tvrdnja Andri¢a, osim §to je netacna, takoder je i rasisticka.
Odredeni narod ne moze biti sklon korupciji nego su institucije te koje krei-
raju povoljnu klimu za korupciju. Institucije unutar Osmanskog carstva su bile
predodredene za korupciju zbog svoje ekstraktivne prirode, kako navodi Cor-
bi¢,*® te kako smo ve¢ vidjeli, nedostatak finansijske sigurnosti zaposlenih u
upravnim i sudskim organima ali i izrazito formalisticki i centralisticki na¢in
vladanja su neminovno vodili ka korupciji. To potvrduje i Noel Malkolm koji
tvrdi da korupcija nije bila posljedica opéeg moralnog propadanja nego pogre-
$ki u politicko-upravnom sistemu.*

3 Andri¢, 1. (2017). Razvoj duhovnog Zivota u Bosni pod uticajem turske vladavine.
Beograd: Ethos, 44.

3¢ Ibid., 56.

37 Ibid., 57.

3 Corbi¢, D. (2021). Istorijski institucionalizam, Balkan i Osmansko carstvo.
Zagreb: Politicke perspektive, 106—108.

3 Malcolm, N. (2011). Bosna: kratka povijest. Sarajevo: Buybook 191.
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HISTORIJSKA TACNOST ANDRICEVIH TVRDNJI
O KORUPCIJI U OSMANSKOM CARSTVU?

Postavlja se pitanje da li su Andri¢eve tvrdnje o korupciji u Osmanskom
carstvu historijski 1 nau¢no istinite ili su one plod njegovog negativnog stava
prema osmanskoj vlasti. Ovdje ¢emo pokusati dati odgovor na to pitanje ana-
liziraju¢i relevantne radove koji su se bavili pitanjem korupcije u Osmanskom
carstvu. Ali¢i¢, kao historicar, tvrdi da je Andri¢ izvanredno poznavao histo-
rijsku literaturu i putopise o Bosni, te je stoga za ocCekivati da su tvrdnje o
korupciji u disertaciji istinite.* Halil Inaldzik u svojoj knjizi Osmansko car-
stvo: Klasicno doba 13001600 pise da je korupcija bila jedan od uzroka pada
Osmanskog carstva.*' S tim u vezi Inaldzik pise:

,Iragajuéi za uzrocima opadanja, turski pisci su shvatili da su se
institucije starog osmanskog poretka iskvarile ali su tu ¢injenicu pripisivali
ogranicavanju i raspar¢avanju sultanove vlasti. Tvrdili su da je u proslosti
jedino veliki vezir predstavljao sultanov apsolutni autoritet ali da su slabi
sultani docnije prenosili svoja ovlaséenja na neodgovorna lica, te da je
zbog toga osmanska administracija izgubila jedinstvo. Pojedinci su poceli
da koriste sultanov autoritet i u svoje li¢ne svrhe, te su mito i korupcija
zabrinjavajuce rasli. Po njihovoj oceni, mito je bio jedan od glavnih uzroka
slabljenja drzavne organizacije i administracije.”*?

I kako sam Inaldzik tvrdi da su turski pisci ovdje pogresno detektovali uzrok
korupcije u Osmanskom carstvu, bitno za ovaj rad je da ustanovimo da i je
korupcija zaista bila na toliko visokom nivou kako Andri¢ tvrdi u disertaciji.
Dalje, Inaldzik objasnjava:

,,Pa ipak, birokrati nisu uvek postupali u skladu s najboljim interesima
drzave. Od kraja $esnaestog veka mito se bilo zacarilo ¢ak i medu najvi-
$im slojevima ¢inovnistva. Krivotvorenje fermana kaznjavalo se odsecanjem
sake ili pogubljenjem, ali je uprkos tako strogim merama, krupan uzrok pore-
mecaja u drzavnom sistemu bila ¢injenica Sto su pisari u naknadu za mito, za
jedan isti zemljis$ni posed izdavali viSe povlastica.”*

Takoder, prikaz korupcije u Osmanskom carstvu daje Fajns Morison (Fynes
Morison) koji je tokom boravka u Istanbulu zapisao da nijedan sudija, niti

40 Alici¢, S. A. (1999). Knjizevno djelo Ive Andric¢a i historijska stvarnost. Tuzla:
Andri¢ i Bosnjaci 13.

4 Inaldzik, H. (2003). Osmansko carstvo: Klasicno doba 1300—1600. Beograd: Uto-
pija, 73.

2 Ibid.

 Ibid., 161.
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jedan privilegovani covjek nece nista uciniti za drugoga bez poklona, pa tako
Morison nastavlja, navodec¢i da su sudovi osmanskih vlasti iskvareni podmici-
vanjem.* Kako navodi Mecoli (Mezzoli), u Osmanskom carstvu je postojala
neorganizovana administrativna struktura, gdje su se sluzbenici osjecali ovla-
Stenima da se medusobno takmice u zloupotrebi vladinih propisa kako bi stekli
odredenu korist. 1z ove percepcije, nastavlja Mecoli, ¢ini se da su zloupotrebe
od strane osmanskih zvani¢nika u Bosni bile gotovo prirodna posljedica nee-
fikasne administrativne strukture Osmanskog carstva koja je ostavljala veliki
prostor za nezakonito djelovanje sluzbenika.* Sir Dzejms Porter (James
Porter), engleski diplomata, je zapisao da: ,,Politika svakog osmanlijskog
ministra ima za prvi cilj samog sebe.”*® Marina Tkalec u istrazivanju koje je
sprovela istrazujuéi institucionalni utjecaj Vojne krajine na moderne institucije
u Hrvatskoj, navodi da ljudi koji su dosli sa istoka u Vojnu krajinu su sa sobom
donijeli kulturu Istoka i Osmanlija, i kako Tkalec dalje obrazlaze, buduéi da
Osmanskim carstvom, za razliku od Habsburskog, nije vladao zakon, ne izne-
naduje da se podmicivanje na tim prostorima duze odrzalo.*’ Na ovakvu tezu
uslijedio je odgovor drustva turkologa i historic¢ara koji su osporili tezu Tkalec
da u Osmanskom carstvu nije vladao zakon. Kako se navodi u tom odgovoru:

,»Osmansko je carstvo u XVI stoljecu, kada veé¢ina hrvatskih teritorija
dolazi u dodir s Osmanlijama, nesumnjivo jedna od najbolje organiziranih
drzavnih tvorevina, potpuno oblikovano drustvo s razradenim upravno-prav-
nim sustavom. Pravni sustav Osmanlija pocivao je na islamskom vjerskom
pravu (Serijatu), svjetovnim zakonima (kanunima) koje je donosio sultan te
na obicajnom pravu pokorenih naroda koji su nastavili vrijediti i dalje, ako
nisu bili u o€itoj suprotnosti sa Serijatom.”*®

U daljem dijelu teksta u navedenom odgovoru, u vezi sa prethodnim dije-
lom se navodi:

»Stoga je zaklju¢ak da Osmanskim carstvom nije vladao zakon neute-
meljen, a donesen je bez konzultiranja ijednog od brojnih djela iz povijesti
pravnih institucija Osmanskog carstva, ijedne sinteze osmanske povijesti i

4 V.. Mezzoli, E. (2020). Chapter 7 Trade, Diplomacy, and Corruption in Seven-
teenth-Century Ottoman Bosnia: The Ragusan Experience of a Complex Relationship.
K. Gabor (Ed.), Tributaries and Peripheries of the Ottoman Empire (161-187. ss.). Leiden:
Brill, 185-186.

4 Ibid. .

46 V.: Malcolm, N. (2011). Bosna: kratka povijest. Sarajevo: Buybook, 191.

47 Tkalec, M. (2020). History matters: development and institutional persistence of
the Habsburg Military Frontier in Croatia. Public Sector Economics, 44 (1), 14.

4 Korupcija kao osmansko pravno nasljede u Hrvatskoj?. Dostupno na: https://histo-
riografija.hr/?p=26369. (Pristupljeno 1. 8. 2021).
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povijesti hrvatskih zemalja pod osmanskom vlas¢u ili pak studije iz ekonom-
ske i politicke povijesti Osmanskog carstva.”

Definitivno, Tkalec grijesi u tvrdnji da u Osmanskom carstvu nije vladao
zakon. Odnosno, Tkalec grijesi u terminologiji jer u Osmanskom carstvu nije
postojala vladavina prava, dok se vlast definitivno zasnivala na zakonima,
kako je navedeno u odgovoru na tvrdnju autorke. U tom kontekstu znacajno
je objasnjenje Avi Rubin koja istice da u Osmanskom carstvu nije postojala
vladavina prava u substantivnom smislu, odnosno, nije postojala ustavna vla-
davina koja bi ogranicavala vladarevu mo¢, narocito za vrijeme autokratske
vlasti Abdulhamida (Abdiilhamita) 1T (1876—-1909),% ali postojala je formalna
vladavina zakona gdje su sudovi funkcionisali, podjela vlasti i sistem odgo-
vornosti su bili implementirani u rad osmanskih institucija. U vezi s tim Avi
Rubin isti¢e da je u Osmanskom carstvu postojala thin ili formalna vladavina
prava ili bolje kazano postojao je rule by law sistem.>' S tim u vezi, netacna
je tvrdnja Tkalec da u Osmanskom carstvu nije vladao zakon ali takoder nije
postojala ni vladavina prava koja bi garantovala pravedno vladanje. Stoga,
nakon konsultovanja literature koja obraduje korupciju u Osmanskom carstvu,
mozemo zakljuéiti da su Andri¢eve tvrdnje o korupciju u Osmanskom carstvu
1 samim time 1 u Bosni, nau¢no i historijski istinite.

UTJECAJ KORUPCIJE U OSMANSKOM CARSTVU
NA RAZVOJ INSTITUCIJA U BOSNI I HERCEGOVINI
— TEORIJA HISTORIJSKOG INSTITUCIONALIZMA

Loundes (Lowndes) navodi da historijski institucionalizam

»-..proucava kako institucionalni odabiri koji su izvrSeni u ranoj fazi
razvoja odredenog podruc¢ja javnih politika kasnije ograniCavaju odluke
o politikama.”*?

4 Korupcija kao osmansko pravno nasljede u Hrvatskoj?. Dostupno na: https://histo-
riografija.hr/?p=26369. (Pristupljeno 1. 8. 2021).

0 V.o Akyol, M., (2021), Why as a Muslim I Defend Liberty. Washington: Cato
Institute, 51. Kako navodi Akiol, pozivajuci se na Rut Ostin Miler (Ruth Austin Miller),
Osmansko carstvo je proslo put od islamske jurisprudencije do fasizma, odnosno, termin
fasizam Miler koristi kako bi oznacila glorificiranje drzave i instrumentalizaciju prava od
strane drzave.

I Rubin, A. (2017). Was there a rule of law in the late Ottoman Empire?. British
Journal of Middle Eastern Studies, 16.

52 Lowndes, V. (2005). Institucionalizam. D. Marsh, G. Stoker (Ed.), Teorije i meto-
de politicke znanosti. Zagreb: Fakultet politickih znanost, 97.
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Daglas Nort (Douglass North), jedan od vodecih teoreticara ove teorije u vezi
sa bitnoscu historije za buduéi razvoj navodi:

,»...sadasnjost i buduénost su povezane sa proslos¢u kontinuitetom drustvenih
institucija. Dana$nje i sutra$nje izbore oblikuje proslost.”*

Daron Acemoglu i Dzejms Robinson takoder se vode tezom da historija utjece
na razvoj institucija. U vezi s tim, ova dva autora navode:

»Na pojedinacne dogadaje tokom kljucnih skretnica utjece historijsko
naslijede jer postojec¢e ekonomske i politicke institucije odreduju ravnotezu
modi i politicke moguénosti. Ali njihovi ishodi nisu historijski predodredenti,
ve¢ su nepredvidivi. Kojim smjerom ¢e se institucije u tim periodima razvi-
jati zavisi od toga koja ¢e od suprotstavljenih sila biti uspjesna, koje grupe
¢e biti u prilici da formiraju efikasne koalicije i koji lideri ¢e biti sposobni da
dogadaje okrenu u svoju korist.”>*

Na tom osnovu se moze pronaéi razlog dekadencije muslimana naspram
Zapada jer, kako Kuru objasnjava, na pocetku muslimanski ucenjaci su uzivali
slobodu i nezavisnost jer su se finansirali ili se samofinansirali od trgovacke
djelatnosti,*® ali pohodima Mongola sa istoka i Krizara sa zapada, muslimani
se prestaju osjecati sigurno i sve vece povjerenje ukazuju drzavi pa tako osni-
vanjem Osmanskog carstva trgovci kao klasa gube mo¢, te samim tim prestaje
moguénost finansiranja ucenjaka ili uleme od strane trgovaca. Tako ulema
dolazi u savez sa drzavom, kada gubi suStinsku nezavisnost i jednostavno
ulema prestaje biti generator razvoja i po€inje biti sredstvo za legitimiziranje
postupaka vlasti u Osmanskom carstvu.>

U tom smislu dolazi do promjene osnovne ideje u funkcionisanju drzave
kod muslimana. Karakteristika ranog islamskog identiteta je bila, izmedu
ostalog, snazna posvecenost vladavini prava.”’” Ulema sklapanjem saveza sa
drzavom, a u ovom sluc¢aju sa Osmanskim carstvom, gubi sustinsku nezavi-
snost te iz institucije koja treba biti kriticki korektiv vlasti, postaje sredstvo za
legitimiziranje postupaka vlasti. Tako da ideja o pogresivosti drzave i obavezi
funkcionisanja u interesu gradana prestaje, te se javlja ideja o nepogresivosti

3 V.: Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 64.

3* Asemoglu, D., Robinson. J. (2014). Zasto narodi propadaju: Poreklo moéi, pro-
speriteta i siromastva. Beograd: Clio, 124.

3572,5 % muslimanskih u¢enjaka izmedu osmog do polovine jedanaestog stoljeca su
bili trgovci ili su radili u industriji, ili su im porodice radile na tim poslovima.

% Kuru, A. T. (2019). Op. cit., 203.

7 Ibid, 89.
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drzave koja funkcioniSe u vlastitom interesu, a ne u interesu gradana.’® Razvoj
takve ideje je uzrokovalo odrzavanje ekstraktivnih institucija u Osmanskom
carstvu, iako se kasnije raznim reformama stanje u Osmanskom carstvu poku-
Salo popraviti, ali zbog svoje povr$nosti takve reforme nisu dale rezultate.”

Zasto je ovo bitno za Bosnu i Hercegovinu? U prethodnom dijelu rada
smo ustanovili da je korupcija bila kontinuirana pojava u Osmanskom carstvu,
pa tako i u Bosni kao njegovom dijelu. Postavlja se pitanje postoji li poveznica
izmedu korupcije koja je postojala u Osmanskom carstvu i korupcije koja
danas postoji u visokom stepenu u Bosni i Hercegovini. Corbié, u kontekstu
korupcije kao naslijeda Osmanskog carstva, navodi:

,.Slozena birokratska praksa prac¢ena korupcijom ostala je glavno insti-
tucionalno naslijede svih drzava postosmanskog prostora, $to nas upucuje na
ranije navedenu kategoriju ekstraktivnih institucija.”®

No, postavlja se pitanje kako korupcija koja je postojala u Osmanskom
carstvu moze djelovati na Bosnu i Hercegovinu. Kuru to objasnjava termi-
nom ,,zacarani krug”, a kako istice Robert Putnam, korupcija i nepovjerenje
u drZzavne institucije su dva elementa ,,zaCaranog kruga”.®' Nastavak posto-
janja ekstraktivnih institucija A¢emoglu i Robinson objaSnjavaju ,,ukletom
spiralom”.%? Da li se onda korupcija u Bosni i Hercegovini moZe objasniti
postojanjem ekstraktivnih institucija, kao §to Corbi¢ objasnjava korupciju u
Osmanskom carstvu? Izvjestaj stru¢njaka o pitanjima vladavine prava u Bosni
i Hercegovini (Izvjestaj) koji je napravljen krajem 2019. godine nam moze
pomo¢i u odgovoru na to pitanje. Pa tako u Izvjestaju se navodi:

»Realizacija vladavine prava je nedovoljna, ¢esto uslijed loSeg upra-
vljanja ljudskim resursima, politickog uticaja i manjka kulture odgovornosti
i transparentnosti. Kada se uvede neka promjena, njena provedba i redovno
sistematsko pracenje nerijetko izostanu.”®

58 Dokaz tomu je i tvrdnja Inaldzika da su osmanski pisari na totalno pogre$an nacin
razumijevali uzroke korupcije, jer su se vodili pogresnom idejom da sva vlast pripada vla-
daru, $to je u totalnoj suprotnosti sa idejom vladavine prava. Inaldzik, H. (2003). Osmansko
Carstvo: Klasicno doba 1300-1600. Beograd: Utopija, 73.

% O neuspjehu reformi unutar Osmanskog carstva pogledati u: Mujadzevié, D.
(2000). Osmansko carstvo u tranziciji: Osmanski neuspjesni put k modernitetu. Diskrepan-
cija, 1 (1).

0 Corbi¢, D. (2021). Istorijski institucionalizam, Balkan i Osmansko carstvo. Za-
greb: Politicke perspektive, 107.

o KRuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 61.

%2 Asemoglu, D., Robinson, J. (2014). Zasto narodi propadaju: Poreklo moéi, pro-
speriteta i siromastva. Beograd: Clio, 358—429.

 Izvjestaj struénjaka o pitanjima vladavine prava u Bosni i Hercegovini (2019).
Dostupno na: http://www.fcjp.ba/analize/PRIEBE Izvjestaj.pdf (pristupljeno 1. 8. 2021).
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Dalje, u Izvjestaju se navodi:

»Nedovoljno je razvijena kultura transparentnosti i odgovornosti.
Sudije i tuzioci ne postupaju uvijek sa dovoljnom dozom transparentnosti.
Presude nisu dovoljno obrazlozene. Sudski postupci, kao i same pravosudne
institucije, nisu dovoljno otvoreni za javnost i medije. Potrebno je bez odla-
ganja dovrsiti, usvojiti i provesti dugooéekivanu komunikacijsku strategiju.”®*

Rezultat takvog rada institucija neminovno vodi ka korupciji, a kako se u
Izvjestaja navodi:

,U predmetima korupcije na visokom nivou su uocene neobjasnjive
profesionalne i pravne greske, nemar, zloupotreba postupka i upitne sudske
odluke. Pored toga, kako se ¢ini, za te greske niko ne odgovara.”®

Na pitanje da li Bosna 1 Hercegovina ima ekstraktivne institucije kao Sto je
Osmansko carstvo imalo, nakon uvida u dijelove sadrzaja Izvjestaja, jasno je
da je odgovor potvrdan. Bosna i Hercegovina se nalazi u ,,za¢aranom krugu” ili
u ,,ukletoj spirali” i zbog toga reforme kojima se pokusava otkloniti korupcija
ne daju rezultate. Problem, u smislu otklanjanja korupcije u Bosni i Herce-
govini, je §to se na korupciju gleda kao na uzrok, a u stvari ona je posljedica
postojanja ekstraktivnih institucija. Institucije u Bosni i Hercegovini ne funk-
cionisu u interesu gradana, nego u interesu samih sebe. Stoga citat da ,,Politika
svakog osmanlijskog ministra ima za prvi cilj samog sebe”* primjenjiva je i
danas u Bosni i Hercegovini, §to objasnjava kako ,,ukleta spirala” opstanka
ekstraktivnih institucija djeluje. Naravno, osmanske institucije nisu jedine u
smislu ,,uklete spirale” utjecale na stvaranje ekstraktivnih institucija u Bosni
i Hercegovini, nego je ,,ukleta spirala” od Osmanskog carstva nastavila da
postoji u institucionalnoj historiji Bosne i Hercegovine, od Austrougarske do
prve i druge Jugoslavije, pa sve do nezavisne Bosne 1 Hercegovine.

ZASTO JE ANDRICEVA DISERTACIJA BITNA
I KAKO SE 1ZVUCI 1Z ,,UKLETE SPIRALE”?

U radu smo izanalizirali bitnije dijelove Andri¢eve disertacije, na osnovu
koje mozemo zakljuciti da je institucionalno obiljezje osmanskih institucija bila
korupcija. Iako je Andri¢eva disertacija napisana s antiislamskim i antiturskim

% JzvjeStaj struénjaka o pitanjima vladavine prava u Bosni i Hercegovini (2019).
Dostupno na: http://www.fcjp.ba/analize/PRIEBE Izvjestaj.pdf. (pristupljeno 1. 8. 2021).

% Jbid.

¢ V.: Malcolm, N. (2011). Bosna: kratka povijest. Sarajevo: Buybook, 191.
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motivom, pokazali smo da je Andri¢evo pisanje o korupciji u Osmanskom car-
stvu bilo naucno istinito. Stoga Andri¢eva disertacija ima znacaj za kriticko
sagledavanje historije, kako bi se bolje razumijevala proslost i kako bi se prona-
Sla eventualna rjesenja za buduc¢nost. lako Andri¢ nije u to vrijeme razumijevao
znacaj institucija te je, kako smo pokazali, korupciju pogresno pripisivao tur-
skom narodu a ne institucijama Osmanskog carstva, njegova disertacija je
znaCajna za razumijevanje institucionalne historije Bosne i Hercegovine.
Osmanske institucije su na podrucju Bosne i Hercegovine djelovale skoro pola
stoljeca,” §to je u smislu ,,uklete spirale” razvoja ekstraktivnih institucija imalo
znacajan utjecaj. Stoga korupcija u Bosni i Hercegovini nije uzrokovana samo
trenutnim sistemom, nego i historijskim naslijedem Bosne i Hercegovine. U
tom smislu postavlja se pitanje kako se izvuci iz ,,uklete spirale” i poceti razvi-
jati inkluzivne institucije. Trenutno, formalne i povrSne promjene karakterisu
Bosnu i1 Hercegovinu u borbi protiv korupcije. Ono §to najvise ometa borbu
protiv korupcije je, kako smo istakli, pogreSno razumijevanje korupcije kao
uzroka a ne kao posljedice. Ekstraktivne institucije su te koje uzrokuju korup-
ciju, te Bosni 1 Hercegovini je potrebna cjelokupna reforma koja ¢e je izvuéi iz
»uklete spirale” ekstraktivnih institucija.

Do sada sve strategije i reforme koje su imale za cilj smanjenje stepena
korupcije nisu dale sustinske rezultate.®® Na barometru korupcije za 2020.
godinu Transparency International-a Bosna i Hercegovina se nalazi na 111.
mjestu od 180 drzava u kojima se analiziralo stanje korupcije.® Prema izvje-
Staju stanja vladavine prava World Justice Project-a, Bosna i Hercegovina
najslabije rezultate ostvaruje u oblasti korupcije, ogranic¢enja moci vlasti i gra-
danskog sudstva.” To definitivno pokazuje da Bosna i Hercegovina do sada,
sustinski, niSta nije postigla u borbi protiv korupcije i da reforme koje se tre-
nutno sprovede ne daju sustinske rezultate. U tom smislu se postavlja pitanje:
Kako se izvu¢i iz ,,uklete spirale” ekstraktivnih institucija? Dosadasnje isku-
stvo pokazuje da povrsne i formalne reforme ne daju rezultate. Djelomican
odgovor na ovo pitanje su dali Deron A¢emoglu i Dzejms Robinson, te Ahmet
Kuru. A¢emoglu i Robinson izlazak iz ,,uklete spirale” nazivaju ,,razbijanjem
kalupa”, a ono se deSava stvaranjem Sire koalicije koja ¢e stvoriti uslove za

7 Osmansko carstvo je de facto vladalo podru¢jem Bosne i Hercegovine od 1463.
godine do 1878. godine, a de iure do 1908. godine.

% Lee-Jones, K. (2018). Bosnia and Herzegovina: Overview of corruption and anti-
corruption. U4 Helpdesk Answer 2018:2.

% Transparency International. 2020. Dostupno na: https://www.transparency.org/en/
countries/bosnia-and-herzegovina (pristupljeno 1. 8. 2021).

" The World Justice Project Rule of Law Index 2020. Dostupno na: https://worldjusti-
ceproject.org/sites/default/files/documents/WJP-ROLI-2020-Online_0.pdf (pristupljeno 1. 8.
2021).
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stvaranje inkluzivnih institucija.”’ Ovakav odgovor, jasno je, ne daje nam
dovoljno precizno rjeSenje kako Bosna i Hercegovina moze izaci iz ,,uklete
spirale”. Zbog toga ponuditi ¢emo jasniji odgovor na prethodno pitanje, koji
daje Ahmet Kuru, koji navodi da institucije same po sebi nemaju legitimitet
i da legitimitet institucija ovisi od ideja, na osnovu kojih dobivaju neophodni
legitimitet. U tom smislu Kuru isti¢e da su ekskluzivne ili ekstraktivne insti-
tucije Osmanskog carstva bile plod neefikasnih ideja koje je promovisala
ulema.”” U tom smislu, ekstraktivne institucije u Bosni i Hercegovini nisu
nastavile da postoje samo zbog toga §to su postojale u proslosti, nego zato $to
su ideje na kojima su se zasnivale u proslosti nastavile da postoje i u budué¢no-
sti iako je, formalno, Bosna i Hercegovina institucionalno napredovala. Danas
Bosna i Hercegovina postoji kao ustavna drzava sa modernim institucijama
sudstva, zakonodavstva, izvrsne vlasti, uprave, ali ideje koje su postojale u
proslosti postoje i danas. Osnovna ideja koja je postojala u Osmanskom car-
stvu u funkcionisanju institucija, kako smo istakli, je bilo odsustvo ideje
vladavine prava, a prisutnost ideje o vlasti na osnovu samovolje vladara. Zbog
toga se drzava smatrala nepogresivom, dok drzavni sluzbenici nisu radili u
interesu stanovnika tog carstva nego u vlastitom interesu i interesu vlasti. Ta
ideja nepromijenjena danas zivi u Bosni i Hercegovini, te zbog toga institucije
drzave ne sluze gradanima nego samima sebi, te u tom smislu drzava ne pred-
stavlja servis gradanima nego plijen za politicke stranke, kako bi osvajanjem
vlasti stekle mo¢ koju bi mogli koristiti bez ogranicenja. Stoga, za promjenu
institucija u Bosni i Hercegovini iz ekstraktivnih ka inkluzivnim, potrebna je
promjena osnovne ideje a to je usvajanje ideje vladavine prava ili, drugim rije-
¢ima, usvajanje ideje da institucije treba da funkcioniSu u interesu gradana a
ne u interesu vladajué¢eg rezima. Tek u tom slucaju Bosna i Hercegovina ¢e
,razbiti kalup” i izaci iz ,,uklete spirale”, Sto ¢e omoguciti efikasniju borbu
protiv korupcije.

ZAKLJUCAK

lako Andric¢eva disertacija sa sobom nosi odredeni antiislamski i antitur-
ski karakter, ona predstavlja koristan izvor saznanja o nacinu funkcionisanja
osmanskih institucija. Zbog toga Andri¢evu disertaciju u kontekstu korupcije

" Asemoglu, D., Robinson. J. (2014). Zasto narodi propadaju: Poreklo moci, pro-
speriteta i siromastva. Beograd: Clio, 358-429.

2 Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 64—65.
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treba tumaciti objektivno, jer Andriéevo pisanje o korupciji u Osmanskom
carstvu je bilo nau¢no osnovano. Objektivno sagledavanje historije u Bosni
1 Hercegovini moze pomoci u trenutnoj borbi protiv korupcije. U tom smislu,
potrebno je ista¢i da se Bosna i Hercegovina trenutno nalazi u ,,ukletoj spirali”
odrzavanja ekstraktivnih institucija, te se iz tog razloga za problem korup-
cije ne moze pronaci adekvatno rjesenje. Osnovni razlog je sto u borbi protiv
korupcije Bosna i Hercegovina pokusava otkloniti posljedicu (korupciju),
umjesto otklanjanja uzroka (ekstraktivne institucije). Razlog opstanka ekstrak-
tivnih institucija je u tome $to su ideje na kojima su osnovane i na osnovu kojih
su legitimizirale osmanske institucije, nastavile da postoje i danas u Bosni i
Hercegovini. S tim u vezi za djelotvorniju borbu protiv korupcije potrebna je
promjena ideja na osnovu kojih funkcioniSu institucije, S§to ¢e u odredenom
vremenskom periodu dovesti do stvaranja inkluzivnih institucija, a Sto ¢e kon-
sekventno dovesti do znacajnog smanjenja stepena korupcije.
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in the functioning of the institutions of Bosnia and Herzegovina
with the theory of historical institutionalism.

Keywords: Ivo Andri¢, corruption, Ottoman Empire, historical
institutionalism, the rule of law

INTRODUCTION

Ivo Andri¢’s doctoral dissertation titled “Development of spiritual life in
Bosnia under the influence of Turkish rule” has initiated numerous criticisms
so far, most of which were based on the lack of a scientific character of the
dissertation itself. For instance, Vedad Spahi¢ writes that Andri¢’s dissertation
represents a “culturological and historical pamphlet”.! Apart from Spahi¢’s cri-
tique, Andri¢’s dissertation, but also his other literary works, have provoked
numerous other, mostly literary critiques.? It is interesting that Andri¢’s dis-
sertation, apart from literary critiques, has not caused more significant legal
criticisms given the fact that Andri¢ also criticises the Ottoman governance
system. Due to his writing, Andri¢ has received an epithet of an ideological
eurocentric close to racism.® Durakovi¢, like Spahié¢, challenges the scientific
character of Andri¢’s dissertation by claiming that it is dominated by strong
ideological and emotional conclusions that are not based on factographical and
historiographical data.* Clearly, Andri¢’s dissertation attracted a lot of criti-
cism, and he was aware of that, which is why he avoided publishing it, and

! Spahi¢, V. (1999). Hljeb od javorove kore: Ogled o Andriéevoj doktorskoj disert-
aciji. Tuzla: Andri¢ 1 Bosnjaci, 51.

2 For more on this subject, see Rizvi¢, M. (1995). Bosanski muslimani u Andri¢evu
svijetu. Sarajevo: Ljiljan. and Durakovi¢, E. (1997). Andri¢evo djelo u tokovima ideologije
evrocentrizma. The Signs of Time — Journal for Philosophy, Religion, Science, and Social
Practice. Sarajevo. For example, Esad Durakovi¢ writes, “Andri¢’s work belongs to the
kind of literature which employs artistic devices to promote a powerful ideology which,
in the contemporary world, would be called eurocentrism and whose strategic goals are
manifested in partially successful attempts to denigrate the Orient and oriental spirituality,
primarily oriental Islamic spirituality as a whole, to the point where this world and this
spirituality become a conceptualized and ‘justified’ subject of negative treatment by pow-
erful eurocentric powers. Eurocentrism functions in the humanities, in numerous cultural
domains, and in the arts, whose exemplar is precisely Andri¢’s literary work, which has
been doubly rewarded primarily for its ideological engagement more so than for its artistic
merit: it received the Nobel Prize for Literature and simultaneously it became an obligatory
reading in the world of eurocentric values, including the countries of former Yugoslavia,
whereby this institutionalization has special significance for Bosniaks who are the subject
of Andri¢’s artistic stereotyping.” Durakovi¢. E. (1997). Op. cit.

3 Ibid.

4 Ibid.
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it was published by the Ivo Andri¢ Foundation in 1982, seven years after his
death in a small number of copies.’ The dissertation itself was defended in
Graz in 1924.° It is also important to mention for the purpose of understanding
Andri¢’s dissertation better, that Andri¢ belonged to a generation of Yugoslav
youth which viewed the past negatively, which contributed to the disserta-
tion’s negative orientation towards the history of Ottoman rule.” The basic
critique of Andri¢’s dissertation and his other works concerns his anti-Islamic
and anti-Turkish attitude. In this vein, Ahmed Ali¢i¢ stressed that Andri¢ had
an inherently negative attitude towards everything that was foreign, Turkish,
regardless of whether it was good or bad.® Spahi¢ claims that Andri¢ had a
pronouncedly anti-Islamic attitude, citing a passage from his dissertation

“...this place, like all other places in this discussion which deal with the
influence of the Turkish rule should not be seen as a critique of the Islamic
culture as such, but only as a critique of the consequences that arose as a
result of its expansion to Christian territory.”

In relation to this quote, Spahi¢ concludes that according to Andri¢, Islam rep-
resents a non-universal religion which carries darkness.! A famous historian,
Noel Malcolm, characterizes Andri¢’s dissertation as anti-Muslim, by point-
ing out that Andri¢’s claim that the “effect of the Ottoman rule was absolutely
negative” shows his blind prejudice.!" In this article, we will not deal with the
question of the character of the dissertation itself. The focus of the paper will
be on the corruption in the Ottoman Empire and its effects on the future insti-
tutional development of Bosnia and Herzegovina. The analysis of Andri¢’s
work will show where Andri¢ correctly identifies the consequences of the
Ottoman conquest of Bosnia, but we will also show how he makes a mistake
in detecting the causes of those consequences. Moreover, through the use of
the theory of historical institutionalism in interpreting Andri¢’s dissertation,
we will explain the potential causes of corruption in Bosnia and Herzegovina.
Before initiating the analysis of the subject matter, we will define the
notion of historical institutionalism even though we will tackle this notion

5 Spahi¢, V. (1999). Hljeb od javorove kore: Ogled o Andricevoj doktorskoj disert-
aciji. Tuzla: Andri¢ i Bosnjaci, 52.

¢ Dragi¢, M. (2003). Doktorska disertacija Ive Andrié¢a. MotriSta, glasilo Matice hr-
vatske u Mostaru, 26.

" Djihyang, K. (2010). Andri¢eva doktorska disertacija u svetlu odnosa Istoka i Za-
pada. The Institute of Ethnography SANU, LVIII/2010.

8 Alici¢, S. A. (1999). Knjizevno djelo Ive Andriéa i historijska stvarnost. Tuzla:
Andri¢ 1 Bosnjaci, 12.

? See: Spahi¢, V. (1999). Op. cit., 53-54.

10 Ibid.

' Malcolm, N. (2011). Bosna: kratka povijest. Sarajevo: Buybook, 196.
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in more detail later on. Historical institutionalism does not represent a mere
study of history. In contrast to the study of history, historical institutionalism
investigates the role of institutions in structured behaviour. The most widely
used definition of the notion of institutions is that they are sets of rules. The
basic point of historical institutionalism is that the decisions that are made in
the past affect the future. In other words, certain institutional blueprints in the
past affect the future development of institutions.'?

CONTEMPORARY VALORISATION
OF ANDRIC’S DISSERTATION

In the previous section, we presented the stances of various authors who
characterize Andri¢ as an anti-Islamic and anti-Turkish author. Such criticisms
are justified to lesser or higher degrees. The problem of Andri¢’s dissertation is
that it identifies Islam with the Ottoman Empire while at the same time using
terms such as “Turkish” and “Ottoman”, or “a Turk™ and “a Muslim” inconsist-
ently. Here, we will make a primary distinction between the notions “Turkish”
and “Ottoman”. The terms “Ottoman Empire” and “Turkey” are often confused
in South Slavic historiography even though they denote different notions. The
Ottoman Empire represents an empire that existed in the period between the end
of the 13th century until 1922, when it formally ceased to exist. Turkey was an
integral part of the Ottoman Empire, and after 1922 and the formal dissolution
of the Empire, Turkey became an independent country. Therefore, the Ottoman
Empire contained various peoples, including Turks, but also the peoples of the
Balkans, Armenians, Greeks, etc. In that sense, it is incorrect and unjustified to
identify the Ottoman Empire with just one of its peoples. Even though Turks
represented the essence of the Ottoman Empire, they were not the only people
who lived in the territory of the Empire. Also, the notions “Turk™ and “Muslim”
are confused in Andri¢’s work even though they are fundamentally different. A
Muslim is a person who practices the Islamic faith and can refer to a person of
any ethnicity while the term Turk signified an individual who belonged to the
Turkish people during the Ottoman Empire while today it refers to a citizen of
Turkey. In the remainder of the text, we will explain why Andri¢ makes a mis-
take in identifying Islam with the Ottoman Empire.

In his critique of Andrié, Spahic¢ further cites a passage from his disserta-
tion that reads,

12 Steinmo, S. (2008). Historical institutionalism. D. Porta, M. Keating (Ed.), Ap-
proaches and Methodologies in the Social Sciences: A Pluralist Perspective (118—139. ss.).
Cambridge: Cambridge University Press, 123—-128.

573



Glasnik of the Bar Association of Vojvodina, Issue 2/2022.

“...it was of decisive importance that at most important moment of its spir-
itual development, the peak of its spiritual turmoil, Bosnia was conquered
by an Asiatic war-like people whose social institutions and customs meant
a negation of Christian culture and whose faith — created under different
social and climate conditions and incapable of all forms of readjustment —
interrupted the spiritual life of the country, deformed it and made that life
completely unique.”"?

This conclusion on Andri¢’s part depicts his intention to portray the negative
impact of Ottoman rule on the future spiritual development of Bosnia and
Herzegovina.

In the contemporary understanding of the history of the development of
institutions in different civilizations, this conclusion is partially supported. The
partial support for Andri¢’s conclusion is found in his statement that Bosnia
was conquered by an Asiatic war-like people at the most critical moment.'* A
similar claim was made by Mehmed Begovi¢, who, in relation to the Ottoman
conquest of Bosnia and the arrival of Islam, states,

“..we adopt Islam in the 16th and 17th centuries, precisely at the darkest
time in the history of Islam, at a time when the Islamic community finds
itself in decline. We adopted Islam through the Turks, a people who were at
the same stage of cultural and civilizational development as the Arabs. It was
a people with innate military capabilities whose ideal of governance was to
conquer and subjugate peoples to the Islamic community by force. Turkey
did not attempt to educate the masses that adopted Islam about the principles
of this faith. It found it sufficient that these new Muslims appeared as believ-
ers formally and from the outside. From this, it is possible to understand the
fact that Turks were never able to enjoy special respect of the islamicized
masses, let alone assimilate them as was the case with the Arabs who made
the conquered peoples not only into Muslims but also into Arabs.”"

In this vein, the Ottoman Empire truly represented a warrior country
which based its profits on the spoils of war. As explained by Ahmet Kuru, the
military titles that were assigned to the u/ama and state officials point out the
military character of the Ottoman state structure. The main judge of Anatolia
and the main judge of the courts on the Balkans, were called kadiasker (military
kadi/judge), even though they were civilians and members of the u/ama. Simi-
larly, governors and other high officials could receive the title pasa (general)

13 See: Spahié, V. (1999). Hljeb od javorove kore: Ogled o Andric¢evoj doktorskoj
disertaciji. Tuzla: Andri¢ i Bo$njaci, 53.
14 Ibid.

5 Begovi¢, M. (1931). O polozaju i duznostima muslimanke prema islamskoj nauci i
duhu danasnjeg vremena. Belgrade: Planeta, 64—65.
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even if they were actually civilians.'® In that context, the structure of the Otto-
man Empire tells us that the Ottoman state was a military state, that is, a state
whose functioning was based on constant wars. In this context, Andri¢ mistak-
enly identifies the Turkish people or the Ottoman people as war-like people.
Here, one can note that Andri¢ approached the writing of his doctoral disserta-
tion as a writer and he makes this conclusion more as a literary author rather
than a historian, which does not absolve him from his mistaken conclusions.
The behaviours and dispositions of a people are shaped by institutions so a cer-
tain people cannot be warlike or peaceful per se. Instead, the institutions within
which the people live and act can incentivize warlike or peaceful activities.

Daron Acemoglu and James Robinson point out how different institu-
tions can cause different behaviours in one and the same people on the example
of South and North Korea. Koreans represent a single people with the same
language, culture and ethnicity, but South Korea is one of the richest countries
in the world while South Korea is one of the poorest countries in the world.
The difference between these two countries is that in South Korea, there are
inclusive institutions that incentivize progress while in North Korea there are
extractive institutions that disincentivize any form of progress.'” The example
of South and North Korea shows that people are not predisposed to be war-
like or peaceful or progressive or backward, and the institutions are those that
incentivize the given behaviours in people. Therefore, state institutions can
be warlike but not is people, and the institutions of the Ottoman Empire were
certainly structured militarily, as we showed, which is why Andri¢ is only par-
tially correct in this assertion.

Furthermore, Andri¢’s claim that “social institutions [of the Ottoman
Empire] meant the negation of Christian culture”'® was wrong because the
institutions of the Ottoman Empire were not exclusively based on Islamic prin-
ciples. More precisely, the Ottoman Empire functioned on the basis of sharia
law and the ganun. Roughly speaking, the ganun represented the sultan’s law,
which is passed by the sultan via decree, while sharia law is eternal in that
sense and it exists independently of the actions of particular individuals. The
interpretation of sharia law was performed by the u/ama and they passed the
fatwah (legal opinions) about some questions that were controversial. Also,
the Ottomans allowed the customs that were encountered on the conquered

1 Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 182.

17 Asemoglu, D., Robinson. J. (2014). Why Nations Fail: The Origins of Power,
Prosperity, and Poverty. Belgrade: Clio, 70.

8 See: Spahi¢, V. (1999). Hljeb od javorove kore: Ogled o Andricevoj doktorskoj
disertaciji. Tuzla: Andri¢ i Bo$njaci, 53.
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territories to continue to exist in order to prevent disturbances within the given
communities."

In the Empire, numerous questions, primarily in the domains of
administrative, criminal, and international law were resolved in the ganun.
Furthermore, in this period, a practice of issuing collections of ganuns was
developed.® Although, in general, the sultan’s ganun had to be made compat-
ible with sharia, there were periods in the history of the Ottoman Empire when
qanuns simply suppressed the sharia.*' Therefore, in the Ottoman Empire,
there were two sources of law: the sultan’s ganuns and sharia which was
applied on the basis of the ulama’s interpretation. In that sense, as pointed out
by Halil Inaldzik (Halil Inalgik), the Ottoman institutions were not an innova-
tion or purely authentic. Instead, they were an instance of the application of
Middle Eastern, primarily Abbasid, Persian, and Byzantine traditions.?> That
way, the two basic institutions of the Ottoman Empire — slavery and the timar
system — were actually the products of a centuries-old Middle Eastern state
practice. The timar system, thus, represents a continuation and a modification
of the Byzantine institution of the pronoia.”

From the argumentation outlined above, one can see that the Ottoman
Empire did not function strictly on the basis of Islamic legal sources. Moreover,
the Ottoman Empire based the functioning of its state institutions on traditions
that were not Islamic, such as the Byzantine ones, which is why the argument
from Andri¢’s dissertation that the social institutions and tradition meant the
negation of the Christian faith is not valid. This is because if Christianity could
exist within the Byzantine Empire, there is no reason why a similar system
that existed in the Ottoman Empire meant the negation of Christianity. Conse-
quently, this assertion from Andri¢’s dissertation is mistaken. Also, the millet
system that existed in the Ottoman Empire contradicts Andri¢’s conclusion.

In the end, part of the conclusion that states that “the faith that emerged
under different social and climate conditions and was incapable of any kind of
readjustment” is not scientifically supported. Of course, Andri¢ is referring
to Islam here, and, as Spahi¢ points out, here one can notice an anti-Islamic

1 Inaldzik, H. (2003). Osmansko Carstvo: Klasicno doba 1300—1600. Belgrade:
Utopija, 111.

20 Memi$evi¢, E. (2019). Sudovi: komparativna studija. Sarajevo: Center for Ad-
vanced Studies, 167.

2! Ibid.

2 Corbié, D. (2021). Istorijski institucionalizam, Balkan i Osmansko Carstvo. Za-
greb: Politicke perspektive, 103—104.

3 Ibid.

24 See: Spahi¢, V. (1999). Hljeb od javorove kore: Ogled o Andric¢evoj doktorskoj
disertaciji. Tuzla: Andri¢ 1 Bosnjaci, 53.
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attitude on Andri¢’s part. In this context, Andri¢ makes a mistake by denying
Islam’s capacity for adjustment based on the fact that Islam emerged under
different social and climate conditions. Here, following Weber’s lead, Andri¢
attempts to portray Islam as a religion that is not suitable for European soil
and present it as a warlike religion. As was pointed out by Ahmet Kuru, like
other monotheistic religions, Islam is neither a warlike nor a peaceful religion,
per se; however, the interpretations of religion can be radical or peaceful.”
In that context, Andri¢ mistakenly identifies Islam as a religion which cannot
be adjusted to European soil, while it is true that the Ottoman way of ruling
was not acceptable for the spiritual and intellectual development of the soci-
ety and the state. Here we are primarily speaking about the enablement of the
free development of science. As we will show in the remainder of the text, the
Ottoman Empire was not a country that enabled freedom and creativity in sci-
ence, which certainly had a negative impact on the spiritual and intellectual
development of the society and the state.

In this vein, InaldZik claims that scientific research in the Ottoman
Empire was impeded by the orthodox interpretation of Islam, whose ulama
considered religious study as the only real form of knowledge whose only goal
was the understanding of the Quran.?® The Quran and the Sunna were the basis
of this teaching while the use of reason was neglected. This way of under-
standing the religion of Islam shackled the Islamic thought within the Ottoman
Empire and made it impossible for the Muslim thinkers to introduce any kind
of innovation.”’ The alliance between the ulama and the state, which existed
in the Ottoman Empire, blocked an innovative approach to the interpretation
of Islam.”® The best indicator of the intellectual backwardness of the Ottoman
Empire in comparison to the West is the example of printed books. The first
book that was printed in the West came out in 1455 while the Ottoman Empire
allowed book printing in 1727, while the first book was not printed until 1729.%
Therefore, Andri¢’s conclusion, which Spahi¢ and many other criticized, is to a
certain extent anti-Islamic, but it is also partly correct but with a mistaken iden-
tification of Islam with the Ottoman Empire; whereas we have shown that the
institutions of the Ottoman Empire were not based exclusively on the Islamic
principles, which is why Andri¢ mistakenly identifies the problem with Islam,

2 Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 21-22.

2 Tnaldzik, H. (2003). Osmansko Carstvo: Klasicno doba 1300-1600. Belgrade:
Utopija, 269.

27 Ibid.

2 Kuru, A. T. (2019). Op. cit., 169-185.

} ¥ Diner, D. (2015). Zapecaceno vrijeme: o zastoju u islamskom svijetu. Sarajevo:
Sahinpasi¢, 79-92 and Kuru, A. T. (2019). op. cit., 207.
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while the real problem was in the governance system of the Ottomans.*
Clearly, in this conclusion, Andri¢ recognizes the consequences but he does not
identify the causes behind them because, in some sense, Andri¢ blames Islam
as a religion which is not capable of adjustment, but the truth is that the form of
government in the Ottoman Empire, or better yet, the way of interpreting Islam
in the Ottoman Empire weas not suitable for intellectual and spiritual develop-
ment. Therefore, Andri¢’s dissertation, one can freely say, offers a correct view
of the consequences of the conquest of Bosnia by the Ottoman Empire, but it
fails to identify the causes behind those consequences.

CORRUPTION IN THE OTTOMAN EMPIRE
IN ANDRIC’S DISSERTATION

The theme of corruption runs through Andri¢’s entire dissertation, and,
consequently, on the basis of this dissertation, one could conclude that corrup-
tion was the main mechanism of functioning in the Ottoman Empire. In that
vein, when Andri¢ writes about the negative impact of devsirme (the forcible
recruitment of young boys from Christian regions into the sultan’s army), he
lists the ways in which Christian parents avoided handing their children over
to the Ottoman authorities:

“It is understandable that Christian parents did everything they could
to save their children and keep them in their families. The most common way
of doing so was by bribing the commissar who was incentivized to recruit
one child instead of another with money. This was the reason why the sul-
tan’s court officials fought to be sent on these missions.”!

Further, while describing the ways in which Ottoman institutions functioned,
Andri¢ always touches upon the subject of corruption.

In relation to the application of rules that restricted the freedoms of
Christians and Jews, Andri¢ writes,

“It is beyond any doubt that each of these rules was strictly and liter-
ally applied, just like it is perfectly clear that Christians and Jews — which

30 E.g. Andri¢ states that ganuns restricted the practice of the Christian and Jewish
religions, but the ganun represents the collection of Ottoman regulations and not the rules
of Islam as a religion. See: Andri¢, 1. (2017). Razvoj duhovnog zivota u Bosni pod uticajem
turske vladavine. Belgrade: Ethos, 38—40.

3 Andri¢, 1. (2017). Op. cit., 36.
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will be examined in more detail in what follows — were able to bypass many
provisions of this ganun though bribery or cunningness.”*

We can see that bribery, as Andri¢ claims, was a normal occurrence in the
practice of the Ottoman authorities. Of course, if it was possible to bypass the
rules by means of bribery, it is to be expected that there was also an abuse of
power on the part of the authorities. In this regard, in his dissertation, Andri¢
states that taxes were collected unjustly and in an inappropriate manner.** The
tax for non-Muslims was collected for each non-Muslim individual who was
above 14 years of age, and it amounted to one ducat per year. The problem
with the collection of this tax was that in the Ottoman Empire, there was no
birth register and the tax collectors used ropes to measure the circumference
of the head and the width of the neck in order to determine the age of a child.
About the abuse during tax collection, Andri¢ writes,

“The abuse, which quickly became widespread, lead to the situation in
which in the last century of the Ottoman rule every male child regardless of
age was subject to taxation.”**

Certainly, the ottoman system in which there was no birth register enabled the
abuses in tax collection.

What enabled the corruption within the legal system of the Ottoman
Empire was the completely centralized system in which all authority belonged
to the sultan. In this vein, Andri¢ writes in his dissertation about how in 1762,
the Franciscans sent their emissaries to Istanbul in order to lobby the sultan
for a permission for the renovations of the roofs of three monastery dormito-
ries.* Further, what enabled the corruption in the Ottoman Empire, according
to Andri¢, was the manner of financing and the mechanisms of obtaining posi-
tions in the courts and in government. In this context, Andri¢ writes,

“...In the vizier’s entourage, there regularly were numerous servants and offi-
cials with various titles who made their livings exclusively from bribery and
extortion. Neither the government nor the court officials (kadis and muse-
lims) received regular wages. Instead, they had to give significant portions
of their wages in order to obtain positions. However, from bribery and extor-
tion, they satisfied all their costs of living and managed to extract the sums
that they paid for their positions.”*

32 [bid., 40.

3 Andri¢, 1. (2017). Razvoj duhovnog zivota u Bosni pod uticajem turske viadavine.
Belgrade: Ethos, 42.

3 Ibid, 42.

35 [bid, 44.

3 Ibid., 56.
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This system, which, according to Andri¢, did not guarantee financial security
to the employees in government or in the courts unavoidably led to corruption.
The part of Andri¢’s dissertation which is debatable in relation to corruption
is that he considered corruption an inherent trait of the Turkish people, and in
this regard, he claims,

“The venality that, as it seems, the Turks as a vice of their race already
exhibited when they first appeared, grew more and more with the decrease
of their power and it spread its harmful and destructive impact across
the country.”’

This claim on Andrié¢’s part is, in addition to being wrong, also racist.
A certain people cannot be inclined to corruption and it is the institutions
that create a suitable climate for corruption. The institutions of the Ottoman
Empire were predisposed for corruption because of their extractive nature as
pointed out by Corbié¢,*® and the lack of financial security of the employees
of the government and court organs as well as a highly formalist and central-
ized form of government unavoidably led to corruption. This was confirmed
by Noel Malcol who claims that corruption was not the consequence of a gen-
eral moral decline but the mistakes in the political and governmental system.*

THE HISTORICAL ACCURACY OF ANDRIC’S CLAIMS
ABOUT THE CORRUPTION IN THE OTTOMAN EMPIRE?

The question that arises is whether Andri¢’s claims about the corruption
in the Ottoman Empire were historically and scientifically true or were they
the fruit of his negative stance towards the Ottoman Empire? Here, we will try
to answer this question by analysing the relevant articles that have dealt with
the issue of corruption in the Ottoman Empire. As a historian, Ali¢i¢ claims
that Andri¢ was exceptionally familiar with the historical literature and travel
journals about Bosnia, which is why one can expect his claims about corrup-
tion to be true.** In his book titled The Ottoman Empire: the Classical Age

37 Andri¢, 1. (2017). Razvoj duhovnog Zivota u Bosni pod uticajem turske viadavine.
Belgrade: Ethos, 57.

38 Corbi¢, D. (2021). Istorijski institucionalizam, Balkan i Osmansko Carstvo. Za-
greb: Politicke perspektive, 106—108.

3 Malcolm, N. (2011). Bosna: kratka povijest. Sarajevo: Buybook, 191.

0 Alicie, S. A. (1999). Knjizevno djelo Ive Andric¢a i historijska stvarnost. Tuzla:
Andri¢ i Bosnjaci, 13.
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1300-1600, Halil Inaldzik writes that corruption was the cause of the fall of
the Ottoman Empire.*! In relation to that, Inaldzik writes,

“Searching for the causes of decline, Turkish writers realized that the
institutions of the old Ottoman order had become decadent, but they attrib-
ute that fact to the limitations and fragmentation of the sultan’s authority.
They claimed that in the past, only the Grand Vizier represented the sultan’s
absolute authority, but weaker sultans transferred their authorities to unac-
countable persons, which is why the Ottoman administration lost its unity.
Individuals started to use the sultan’s authority for their personal purposes,
which is why bribery and corruption grew at worrisome rates. In their assess-
ment, bribery was one of the main reasons behind the weakening of the state
organization and administration.”*

Even though Inaldzik claims that the Turkish writers mistakenly identified the
causes of corruption in the Ottoman Empire, what is important for this article
is to establish whether corruption was indeed at the level described in Andri¢’s
dissertation. Furthermore, Inaldzik explains,

“And yet, the bureaucrats did not always act in the best interests of the
state. From the end of the 16th century, bribery took over even among the
highest public officials. Forgery of the fermans was punished by cutting off
the perpetrator’s hand or execution, but despite these strict measures, a major
cause of the decline in the state system was the fact that the officials issued
multiple benefits for the same estate in exchange for bribery.”*

Also, Fynes Morison provides a portrayal of corruption in the Ottoman Empire
by writing during his stay in Istanbul that no judge, nor any other privileged
individual, will do anything for another person without a gift and continues to
say that the courts of the Ottoman authorities were corrupted with bribery.*
As pointed out by Mezzoli, in the Ottoman Empire there was an unorganized
administrative structure, where officials felt empowered to compete with each
other in the abuses of government orders in order to obtain certain profits.
From this perception, continues Mezzoli, it seems that the abuses of the Otto-
man officials in Bosnia were almost a natural consequence of the inefficient

41 Inaldzik, H. (2003). Osmansko Carstvo: Klasicno doba 1300—1600. Belgrade:
Utopija, 73.

4 Inaldzik, H. (2003). Osmansko Carstvo: Klasicno doba 1300—1600. Belgrade:
Utopija, 73.

+ Ibid, 161.

4 See Mezzoli, E. (2020). Chapter 7 Trade, Diplomacy, and Corruption in Seven-
teenth-Century Ottoman Bosnia: The Ragusan Experience of a Complex Relationship. K.
Gabor (Ed.), Tributaries and Peripheries of the Ottoman Empire (161-187. ss.). Leiden:
Brill, 185-186.
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administrative structure, which created a lot of space for the illegal actions of
the officials.** Sir James Porter, an English diplomat, wrote that “the politics
of every Ottoman minister has his own interests as the primary goal.”® In a
research that focused on the institutional effects of the Military Frontier on
the modern institutions of Croatia, Marina Tkalec states that people who set-
tled in the Military Frontier from the east brought with them the culture of the
East and the Ottomans, and, as Tkalec further explains, given that the Ottoman
Empire, unlike the Habsburg one, was not ruled by law, it is not surprising that
corruption held on for a longer period of time in those areas.*’ This thesis was
responded to by a society of Turkologists and historians who disputed Tkalec’s
claim that the Ottoman Empire was not ruled by law. As stated in the response,

“..In the 16th century, when the majority of Croatian territories came into
contact with the Ottomans, the Ottoman Empire was one of the best organ-
ized state structures, a fully formed society with a legal and governance
system. The legal system of the Ottomans rested on the Islamic religious
law (the sharia), secular laws (qanuns) that were issued by the sultan and the
customary law of the conquered people that continued to apply if they were
not in contradiction with the sharia law.”*

In the reminder of the text, it is stated that

“...therefore, the conclusion that the Ottoman Empire was not ruled by law is
unfounded, and it was reached without consulting a single historical study of
the legal institutions of the Ottoman Empire, a single synthesis of the Otto-
man history and the history of the Croatian lands under the Ottoman rule
or, for that matter, a single study of the economic or political history of the
Ottoman Empire.”*

Clearly, Tkalec is mistaken in her claim that the Ottoman Empire was not ruled
by law. That is, Tkalec makes a terminological mistake because there was no
rule of law in the Ottoman Empire, but power was clearly based on laws, as
stated in the response to this author’s claims. In this context, Avi Rubin offered
a significant explanation by pointing out that the Ottoman Empire did not

4 See Mezzoli, E. (2020). Chapter 7 Trade, Diplomacy, and Corruption in Seven-
teenth-Century Ottoman Bosnia: The Ragusan Experience of a Complex Relationship. K.
Gabor (Ed.), Tributaries and Peripheries of the Ottoman Empire (161-187. ss.). Leiden:
Brill, 185-186.

4 See: Malcolm, N. (2011). Bosna: kratka povijest. Sarajevo: Buybook, 191.

47 Tkalec, M. (2020). History matters: development and institutional persistence of
the Habsburg Military Frontier in Croatia. Public Sector Economics, 44 (1), 14.

# Korupcija kao osmansko pravno nasljede u Hrvatskoj?. Available at: https://histo-
riografija.hr/?p=26369. (Accessed on August 1, 2021).

¥ Ibid.
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practice the rule of law in the substantive sense, i.e., there was not constitu-
tional rule which would restrict the power of the ruler, especially during the
autocratic reign of Abdiilhamita II (1876— 1909),° but there was a formal rule
of law where the courts functioned and the division of power and systems of
responsibility were implemented in the Ottoman institutions. In relation to this,
Avi Rubin emphasizes that in the Ottoman Empire there was a thin or formal
rule of law or, better put, there was a rule by law system.’! Therefore, Tkalec’s
claim that in the Ottoman Empire there was no rule of law is incorrect, but
there was no rule of law that would guarantee just rule either. In sum, having
consulted the literature that studies the corruption in the Ottoman Empire, we
can conclude that Andri¢’s claims about the corruption in the Ottoman Empire
and consequently in Bosnia are scientifically and historically accurate.

THE IMPACT OF CORRUPTION IN THE OTTOMAN EMPIRE
ON THE DEVELOPMENT OF INSTITUTIONS
IN BOSNIA AND HERZEGOVINA
— THE THEORY OF HISTORICAL INSTITUTIONALISM

Lowndes states that historical institutionalism

“...studies the way in which institutional choices that were made in the early
phase of the development of a particular area of public policy restrict policy
decisions later on.”*

Douglass North, one of the leading theoreticians in this field, in relation to the
significance of history for future development, states that

“...the present and the future are linked to the past through the continuity of
social institutions. Today’s and tomorrow’s choices are shaped by the past.”5

30 See: Akyol, M., (2021), Why as a Muslim I Defend Liberty. Washington: Cato
Institute, 51. As stated by Akyol, citing Ruth Austin Miller, the Ottoman Empire went from
Islamic jurisprudence to fascism, that is, Miller uses the term fascism to signify the glorifi-
cation of the state and the instrumentalization of the law by the state.

5 Rubin, A. (2017). Was there a rule of law in the late Ottoman Empire?. British
Journal of Middle Eastern Studies, 16.

2 Lowndes, V. (2005). Institucionalizam. D. Marsh, G. Stoker (Ed.), Teorije i me-
tode politicke znanosti. Zagreb: Faculty of Political Sciences, 97.

33 See: Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Glob-
al and Historical Comparison. New York: Cambridge University Press, 64.
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Daron Acemoglu and James Robinson are also guided by the thesis that his-
tory influences the development of institutions. In relation to this, these two
authors state:

“The outcomes of the events during critical junctures are shaped by
the weight of history, as existing economic and political institutions shape
the balance of power and delineate what is politically feasible. The out-
come, however, is not historically predetermined but contingent. The exact
path of institutional development during these periods depends on which
one of the opposing forces will succeed, which groups will be able to form
effective coalitions, and which leaders will be able to structure events to
their advantage.”*

On this basis, it is possible to find the reason for the decadence of Muslims
in relation to the West because, as explained by Kuru, in the beginning, the
Muslim scholars enjoyed freedom and independence because they were
financed or self-financed from commerce,> but after the invasions of the Mon-
gols from the East and Crusaders from the West, Muslims stopped feeling safe
and they put more and more trust in the state so that through the creation of the
Ottoman Empire, the mercantile class lost power and consequently the pos-
sibility of financing scholars and the ulema through commerce disappeared.
In this way, the ulema entered into an alliance with the state and it essentially
loses independence, so the ulema simply stopped being the generator of devel-
opment and started being a means for the legitimation of the actions of the
government in the Ottoman Empire.*

In this sense, there was a change in the basic idea about the function-
ing of the state in the Muslim world. The characteristic of the early Islamic
identity was, among other things, a strong commitment to the rule of law.’” By
forging an alliance with the state, in this case the Ottoman Empire, the ulema
lost its basic independence and from an institution which was supposed to be a
critical corrective of state power, it became a means of legitimizing the actions
of the state. In this way, the idea about the fallibility of the state and the obli-
gation of functioning in the interest of the citizens disappeared, and the idea
about the infallibility of the state which functions in its own interest and not in

5% Acemoglu, D., Robinson. J. (2014). Why Nations Fail: The Origins of Power,
Prosperity, and Poverty. Belgrade: Clio, 124.

33.72,5% of Muslim scholars between the eight and the first half of the eleventh
centuries were merchants or worked in the industry or their families were engaged in those
activities.

¢ Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 203.

57 Ibid, 89.
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the interest of the citizens took its place.”® The development of this idea caused
the maintenance of extractive institutions in the Ottoman Empire even though
later reforms made an attempt to improve this condition, but because of their
superficial character, these reforms did not yield results.*

Why is this important for Bosnia and Herzegovina? In the previous part
of the article, we established that corruption was a continuous phenomenon in
the Ottoman Empire and consequently in Bosnia as its part. The question that
emerges is whether there is a connection between the corruption that existed
in the Ottoman Empire and the corruption that is present to a high degree in
Bosnia and Herzegovina? In the context of corruption as a legacy of the Otto-
man Empire, Corbi¢ states,

“A complex bureaucratic practice accompanied by corruption has
remained the main institutional legacy of all the countries in the post-Otto-
man space, which directs us towards the category of extractive institutions
mentioned earlier.”®

However, the question that arises is how can the corruption that existed
in the Ottoman Empire influence Bosnia and Herzegovina? Kuru explains this
with the term “vicious circle”, and as emphasized by Robert Putnam, corrup-
tion and a lack of trust in state institutions are two elements of the “vicious
circle”.®! The continued existence of extractive institutions is explained by
Acemoglu and Robinson though the “cursed spiral”.®* Can the corruption in
Bosnia and Herzegovina be explained by the existence of extractive institutions
the same way that Corbié¢ explains the corruption in the Ottoman Empire? The
expert report on the issues of the rule of law in Bosnia and Herzegovina (here-
inafter: the Report) composed towards the end of 2019 can help us answer this
question. The Report states:

8 The proof of this is the claim by Inaldzik that Ottoman scribes mistakenly inter-
preted the causes of corruption because they were guided by the wrong idea that all the
power belongs to the ruler, which was in total contradiction with the idea of the rule of law.
Inaldzik, H. (2003). Osmansko Carstvo: Klasicno doba 1300—1600. Belgrade: Utopija, 73.

% On the failures of the reforms within the Ottoman Empire, see: Mujadzevi¢, D.
(2000). Osmansko Carstvo u tranziciji: Osmanski neuspjesni put k modernitetu. Diskrepan-
cija : studentski ¢asopis za drustveno-humanisticke teme, 1 (1). Zagreb: Filozofski fakultet
Sveucilista u Zagrebu.

60 Corbi¢, D. (2021). Istorijski institucionalizam, Balkan i Osmansko Carstvo. Za-
greb: Politicke perspektive, 107.

o Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 61.

¢ Acemoglu, D., Robinson. J. (2014). Why Nations Fail: The Origins of Power,
Prosperity, and Poverty. Belgrade: Clio, 358-429.
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“The realization of the rule of law is insufficient, often due to poor
human resource management, political influence and the shortage of the cul-
ture of responsibility and transparency. When a particular reform is instituted,
its implementation and regular systematic monitoring are often absent.”®

Further, the Report states that

“The culture of transparency and responsibility is underdeveloped.
The judges and the prosecutors do not always act with a sufficient level of
transparency. The verdicts are not sufficiently well-argued. Court processes
and the judicial institutions themselves are not sufficiently open to the public
and the media. It is necessary to complete, adopt, and implement the long-
awaited communication strategy without postponement.”**

The result of this form of institutional functioning unavoidably leads to cor-
ruption, and, as stated in the Report,

“...in cases dealing with corruption in high offices, inexplicable professional
and legal errors, neglect, violations of legal procedure and questionable court
decisions were observed.”®

Regarding the question whether Bosnia and Herzegovina has extractive insti-
tutions such as the ones in the Ottoman Empire, after the examination of the
parts of the Report, it is clear that the answer is affirmative. Bosnia and Her-
zegovina finds itself in a “vicious circle” or “cursed spiral”, which is why the
reforms designed to address and remove corruption do not yield results. The
problem regarding the elimination of corruption in Bosnia and Herzegovina is
that it is viewed as a cause while it is in reality a consequence of the existence
of extractive institutions. The institutions in Bosnia and Herzegovina do not
function in the interest of the citizens but in their own interest. Therefore, the
quote that “the politics of every Ottoman minister has himself as the primary
goal”% is applicable to Bosnia and Herzegovina today, which explains how the
“cursed spiral” of the continued existence of extractive institutions manifests
itself. Of course, the Ottoman institutions were not the only ones that acted
in the manner of the “cursed spiral” to create the extractive institutions in
Bosnia and Herzegovina. Instead, the “cursed spiral” remained in place from

9 JzvjeStaj struénjaka o pitanjima vladavine prava u Bosni i Hercegovini (2019).
Available at: http://www.fcjp.ba/analize/PRIEBE_Izvjestaj.pdf (Accessed on August 1,
2021)

% Tzvje$taj strucnjaka o pitanjima vladavine prava u Bosni i Hercegovini (2019).
Available at: http://www.fcjp.ba/analize/PRIEBE Izvjestaj.pdf (Accessed on August 1,
2021).

5 Ibid.

% See: Malcolm, N. (2011). Bosna: kratka povijest. Sarajevo: Buybook, 191.
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the Ottoman Empire in the institutional history of Bosnia and Herzegovina to
Austria-Hungary to the first and second Yugoslavia all the way to the inde-
pendent Bosnia and Herzegovina.

WHY IS ANDRIC’S DISSERTATION IMPORTANT
AND HOW TO ESCAPE THE “CURSED SPIRAL”?

In this article, we analysed the more significant parts of Andri¢’s dis-
sertation, on the basis of which we can conclude that corruption was an
institutional feature of the Ottoman institutions. Even though Andri¢’s disserta-
tion was written with an anti-Islamic and anti-Turkish motive, we showed that
his writing on corruption in the Ottoman Empire was scientifically accurate.
Therefore, Andri¢’s dissertation has its importance for the critical evaluation of
history in order to better understand the past and find potential solutions for the
future. Even though Andri¢ did not understand the significance of institutions
at the time and, as we showed, mistakenly attributed corruption to the Turk-
ish people and not the institutions of the Ottoman Empire, his dissertation is
significant for the understanding of the institutional history of Bosnia and Her-
zegovina. The Ottoman institutions functioned on the territory of Bosnia and
Herzegovina for almost half a millennium,®” which had a significant impact on
the development of institutions in the sense of the “cursed spiral”. Therefore,
corruption in Bosnia and Herzegovina is not only caused by the contempo-
rary situation, but also by the historical legacy of Bosnia and Herzegovina.
In that sense, the question that arises is how to escape the “cursed spiral” and
start developing inclusive institutions? At the moment, formal and superficial
changes characterize Bosnia and Herzegovina’s struggle against corruption.
What disturbs the fight against corruption the most is, as we pointed out, the
mistaken understanding of corruption as a cause rather than a consequence.
Extractive institutions are those that cause corruption, which is why a whole-
sale reform needs to happen in Bosnia and Herzegovina in order to escape the
“cursed spiral” of extractive institutions.

Up until now, all the strategies and reforms that had the goal of reducing
the degree of corruption did not produce substantial results.’® Transparency
International’s barometer of corruption for 2020 placed Bosnia and Herzego-
vina in the 111th position out of 180 countries in which the state of corruption

" The Ottoman Empire de facto ruled the territory of Bosnia and Herzegovina from
1463 until 1878 and de iure until 1908.

® Lee-Jones, K. (2018). Bosnia and Herzegovina: Overview of corruption and anti-
corruption. U4 Helpdesk Answer 2018:2.
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was analysed.®” According to the report on the situation of the rule of law
of the World Justice Project, Bosnia and Herzegovina is making the slowest
progress in the areas of corruption, limitations of the power of the authori-
ties and the civil judiciary.” This clearly shows that Bosnia and Herzegovina
has not achieved any substantial results in the struggle against corruption and
the reforms that are being carried out are not yielding significant results. In
that sense, the question that emerges is how to escape the “cursed spiral” of
extractive institutions. The experience so far has shown that superficial and
formal reforms are not effective. A partial response to the question was given
by Daron Acemoglu and James Robinson as well as Ahmet Kuru. Acemoglu
and Robinson refer to the escape from the “cursed spiral” as “the destruction
of the mould” and this happens through the creation of a broad coalition which
will create the conditions for the development of inclusive institutions.” This
answer clearly does not provide a precise solution as to how Bosnia and Her-
zegovina can escape the “cursed spiral”. For this reason, we will offer a clearer
answer to this question provided by Ahmet Kuru, who states that institutions
are not legitimate by themselves and the legitimacy of institutions depends on
the ideas on the basis of which they obtain the necessary legitimacy. In this
sense, Kuru points out that exclusive and extractive institutions of the Ottoman
Empire were the fruit of inefficient ideas which were promoted by the ulama.”™
Therefore, the extractive institutions of Bosnia and Herzegovina did not con-
tinue to exist simply because they existed in the past but because the ideas that
they were based on in the past continued to exist in the future, even though
Bosnia and Herzegovina made some formal institutional progress. Today,
Bosnia and Herzegovina exists as a constitutional state with modern judicial
institutions, legislature, the executive branch, and the administration, but the
ideas that existed in the past also exist today. The basic idea that existed in the
Ottoman Empire in the functioning of the institutions, as we pointed out, was
the absence of the rule of law and the presence of the idea about the supreme
rule of the monarch. For this reason, the state was considered to be infallible
while state officials did not work in the interests of the citizens of that Empire
but in their own interests and the interests of the authorities. This same idea

% Transparency International. 2020. Available at: https://www.transparency.org/en/
countries/bosnia-and-herzegovina. (Accessed on August 1, 2021.)

7 The World Justice Project Rule of Law Index 2020. Available at: https://worldjus-
ticeproject.org/sites/default/files/documents/WJP-ROLI-2020-Online 0.pdf. (Accessed on
August 1, 2021.)

" Acemoglu, D., Robinson. J. (2014). Why Nations Fail: The Origins of Power,
Prosperity, and Poverty. Belgrade: Clio, 358—429.

2 Kuru, A. T. (2019). Islam, Authoritarianism, and Underdevelopment: A Global
and Historical Comparison. New York: Cambridge University Press, 64—65.
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still lives in Bosnia and Herzegovina, which is why state institutions do not
serve the citizens but themselves so, in that sense, the state does not represent
a service for the citizens but prey for the political parties to obtain unrestricted
privileges by gaining power. Therefore, for the change of the institutions of
Bosnia and Herzegovina from extractive ones to inclusive ones to happen, a
change of the basic idea is necessary, which is the adoption of the idea of the
rule of law, or, in other words, the adoption of the idea that institutions should
function in the interest of the citizens and not in the interest of the ruling
regime. Only in that case will Bosnia and Herzegovina “break the mould” and
exit the “cursed spiral” which would enable the fight against corruption.

CONCLUSION

Even though Andri¢’s dissertation carries a certain anti-Islamic and
anti-Turkish character, it represents a useful source of knowledge about the
functioning of the Ottoman institutions. For this reason, Andri¢’s dissertation,
as pertaining to issues of corruption, should be interpreted objectively because
his writing about corruption in the Ottoman Empire was scientifically-based.
An objective evaluation of the history of Bosnia and Herzegovina can help in
the contemporary fight against corruption. In that sense, it is necessary to point
out that Bosnia and Herzegovina currently finds itself in a “cursed spiral” in
which extractive institutions are maintained, which is why the problem of
corruption cannot find an adequate solution. The main reason is that the fight
against corruption in Bosnia and Herzegovina attempts to remove the conse-
quence (corruption), instead of removing the cause (extractive institutions).
The reason for the continued existence of extractive institutions is the fact that
the ideas on which they were founded are the ones that were used to legitimize
the Ottoman institutions, and they continue to exist even today. In relation to
this, for a more effective fight against corruption, it is necessary to change the
ideas on the basis of which they function, which will lead to the creation of
inclusive institutions and consequently to a significant reduction of the degree
of corruption.
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YBOJ

ITopesu cy Haj3HauajHUjU OOIMK MPUXOAA Ap:KaBE U THUME jeJlaH OX Haj-
BOXHHJUX HMHCTpyMEHara (pUCKajHe MOJWTHKe. 3Hayaj MpUXoja Oj Iopesa
Mpou3uiia3d M3 MoTpede 3a (PUHAHCHpameM OMIITHX NoTpeda rpahana u
JprKaBe, OMHOCHO 3a TIOKPHBAbE jaBHUX pacxoma.’

buiio xakBa u3MeHa y 06J'II/IIII/IMa IMMOPCCKUX JaBatba TUPCKTHO YTHUYC Ha
CKOHOMCKE IapaMeTpe IOIyT 3allO0CICHOCTH, J0XOTKa, IeHa, MHBECTHUIIH]a,
MOTpOIIke, UTA. HaBemeHw mapamMeTpw AMPEKTHO YTHYY HA YCIEHIHOCT U
eukacHoCT ekoHOMUje y oapehenoj apxkapu. C THM y BEe3W, OHHU 3ajeJIHO ca
(bMCKaTHOM ITOJIMTUKOM YTHUY Ha 00e30el)emhe aJleKBaTHOT OKpYKera 3a eKO-
HOMCKH PacT W pa3Boj ApkaBe.’

ITopecku cucreM je UCTOPHjCKAa KAaTeropHja M PE3yiTaT je pa3BOjHOT,
MO TUYKOT, EKOHOMCKOT CHCTEMa Kao M MOCTaBJFCHHUX IIUJBEBA KOJU CE JKEIe
y JAaToMm cuctemy octBaputu. CaBpeMeHe IpKaBe jaBHUM MPUXOanUMa, a Mehy
BUMa Haj3HA4YajHHje MECTO 3ay3uMajy ympaBo mopesu, 00e30elyjy cpencrta
3a motpede (puHaHCHpama jaBHUX ToTpeda rpahana.

OrnopesuBame MOTPOILIke crajga Mehy HajcTapuje 00JIMKe Orope3uBama,
¢ 003MpOM J1a TParoBM OBOT MOpE3a CEeXKy YaK y aHTUYKU repuoi. JlaHaimmu
oOJNHK MpenMeTHOr mopesa Besyje ce 3a 1916. ronuny u Hemauky rme je 6uo
Mo3Har 1noj HasuBoM Umasatzsteuer v NPENCTaBIbao je T3B. 8AHPEOHU Tlopes.
Excran3uja oBor mopes3a HakoH lIpBOr cBEeTCKOT para MOXe C€ IPUIHCATH
TOME IITO Cy TaJaIlbi EKOHOMCKH CTPYUHhALN CMATPAH Aa OH MOKE 3HATHO
Ia yop3a 03/ipaBJbehe MPUBPE/IE Koja je OMita IOCPHYIIa O] para Ha eBPOIICKOM
mry. C TUM y Be3H, jelHa O] JApKaBa Koja je BpJIio Op30 IMpHUXBaTHia MOpe3 Ha
npomeT Omia je u KpasbeBruHa Jyrociasuja.

[Tope3 Ha mpoMeT mpUMErYje ce Yy CBIM CTaadjyMHUMa MPOMETa H UMa
nBa oOnrka, 6pyTo W HeTo 00iMK. Heto oOnuk cBedaszHor miau BuinedasHOr
rope3a Ha MPOMET y MPaKCH UMa UMe iiope3 Ha 0ooaitiy eépedHocin. Vmme-
MEHTHpPamkEe OBOT MMOpe3a 3aXTEeBajo je KOJA CBHX IpiKaBa 030UJbHY MOPECKY
pedopmy. ViIpydHBame Mmopesa Ha JOAATy BPEIHOCT TAHTUPAJO je U Ipyre
ropese Koju Cy y TOM MOMEHTY OWJIM Ha CHa3M y 3eMJbH KOja je yBOAWIIa ITope3
Ha JI0JIaTy BPEAHOCT, ¢ 003UPOM Jia je Tpebaso a CBU Mopecku oOnuuu Oymy
y CKIIajay ca oBUM nope3oM. HaBeneHo HajOosbe onciukaBa nmpumep Llnanuje
KOja je MPUIIMKOM Ipellacka Ha Mope3 Ha J0JaTy BPEIHOCT YKHHYyNa 4yak 24
mopesa Koju Ccy A0 Taaa OWiIM aKTyeNnHHU y Toj ApxkaBu. O MOMEHTa MPUMEHE

? Kanam, b., Munomesuh, C. (2015). ®uckanna noautuka U HUCKaIHHA TOKOBH Y
Peny6muun Cpouju. Ilocrnosua exonomuja, o6p. 2/2015, 213-234.

3 Kamawr b., Muposuh, B., Auapammuh, J. (1972). Crpykrypa nopesa y PenyGnuiu
Cpbuju. Yacouuc 3a wweopujy u pakcy ¢unarncuja, 6p. 1-6/2017.
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0Baj MOPECKH 0OJIHK MOCTa0 je HajBehn n3Bop mpuxona Oynera apxase Cpouje
jep, umajyhu y BUay Jla ce y KOHTHHYHUTeTy Iutaha y cBakoj ¢a3u mpomera,
omoryhaBa paBHOMepaH MPUJIKUB CPEICTaBa y OyleT.

IIOPE3 HA JOJATY BPEJHOCT

3a mope3 Ha goxaty BpeaHocT (y masbeM Tekcty: I1/IB) ce kpajem mpo-
IIJIOT BeKa PETKO Uysio U3BaH apxkasa EBporicke yHuUje, 10K qaHac y npeko 130
3eMajba OBa BpCTa mope3a oOyxsara npeko 20 % cBUX MOpecKux mpuxoaa. Y
OmicKoj mponutocTH je yeoheme I1/IB 0mmo moceOHO U3pakeHo y 3eMibama y
pa3Bojy.* [IpxxaBe, Koje Cy y CBOje mopecke cucteme umiuiementupaie [1JIB,
guHe 75 % Tomynamnuje Ha 3¢MJbH. 332 €BPOICKO TJIO je BaKHO 1A je Ty YIO-
pHIITE OBOT TIOpEe3a M Ja j¢ HeroBa MMIUIEMEHTAIHja YCIIOB 32 TPUCTYTIAmke
EBporckoj yuuju.’

[MJB mpencraBba mope3 Koju ce oOpadyHaBa W Harulahyje y CBUM
(azama TPOM3BOAHOT M IPOMETHOT Ipoleca MPH YeMy ce y CBakoj (asu
Hartahyje camo oOuM jgofare BpeaHOCTH.® YTBphHBame j07aTe BPEIHOCTH
MOXE C€ BPIIUTH MPUMEHOM JUPEKTHE U MHIUPEKTHE MeTojie. JupeKkTHBOM
Cagera 2006/112/E3 0 3ajeIHHYKOM CHCTEMY IOpe3a Ha A0JATy BPeTHOCT (y
nasbeM TekctTy: lllecta mupekTHBa) MPHIMKOM yTBphHBama M0AATEe BPEIHO-
cTH apupMUCaHa je NMpUMEHa WHAMPEKTHE METOofe Kao jenHoctaBHHje. OHa
noapasymeBa Ja je ooBesHuk I1JIB nyxan ga oOpauyna I1/IB Ha ocHoBHIly
KOjy YMHHM BPEIHOCT HCIIOPYYCHUX J00apa, OJJHOCHO MPYKEHUX yciyra, 0e3
I11IB, a 3atum na ox I1JIB oOpadyHaror Ha oBaj HauuH onbuje [1IB (mper-
XOJIHU TIOpe3) KOju MY je JIUIE O]l KoTa je KyIho J00po Mckazano y (hakTypH,
a TO je Tope3 KOjH je IIaTHO Kpo3 HabaBHY IeHy 100pa. MHIupeKkTHA MeToja
ce Ha3WBa W METOIOM (paKkType WM METOAOM MOopecKor kpeamta. IlpaBo Ha
onduTak, y Hadely, HeMa jeIMHO Kpajibu MOTpomrad (Kynarm godapa, OIHOCHO
KOPHCHUK YCITyTe) MOIITO Ce Ha Wera npepajbyje ykymaH uznoc I1JIB 3a mua-
hame 13 menor nuKiIyca.

4Keen, M., Lockwood, B. (2010). The value added tax: Its causes and consequences.
Journal of Development Economics, 92, 138-151

> Pagnuunh, M., PanueBuh, B. (2008). Jasne ¢unancuje — imieopuja u iiparxca. beo-
rpax: lara craryc, 150.

¢ Mexanuzam gnenoBama [1JIB u3paxaBa meroBy cymruny. [1]IB ce namiahyje y
cBaKoj (ha3u MPOU3BOAHO-IPOMETHOT LIUKIIyCa, ald CaMO Ha OHY BPEIHOCT KOjy MPOU3BO-
hau, nu1ie koje mpyka yciyry, 1oJaje CMpoOBHHaMa WM JPYTUM HaOaBJ/beHHM HHITyTHMa IIpe
HETo LITO IPOojia HOB MJIM YHAIpeleH MPOM3BOA WM U3BPILH yCIyTy (104aTa BPEJHOCT).
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[TJAB y Pemy6mumm CpOuju perynucan je 3aKOHOM O MOpe3y Ha JIoJaTy
BpenHoct.” Kox mmahama ITJIB cBaku 00Be3HHK Iopesa yTBphjyje MmopeckKy
OCHOBY M BpIIIK 00pa4yyH CBOje Mmopecke ooape3e oaodujajyhu miahenu npermno-
pe3 y panujum (azama.® CBaku nmopecku 0OBE3HUK KOjH ce OABHU IPOU3BOIHOM
U IIPOMETOM J00apa U yciiyra y 00aBe3H je Ja y UUJbYy HPaBIIIHOT oOpadyHa
u penoHor miahama [1[IB Boau mpommcaHy eBHACHLHU]Yy Koja omoryhyje
BpIIICHE KOHTpOIIE.’

I1/IB moBossHO yTHue Ha cash-flow mopeckux 0oOBe3HMKA MOLITO HAILIA-
hena ¢uHaHCHjcKa cpencTBa o mpomeTa qo0apa, OJHOCHO MpYXKamka yclyra,
CTOje 0OOBE3HHKY Ha pacriojiaramby CBE JI0 MCTeKa IOPECKOT MEepHOjia, OIHO-
CHO cBe JI0 3aKoHCKOr poka 3a muahame [1/IB. Ocum tora ob6se3nuk I1/B
npuinkoM oOpadyHa [1JIB 3a koHKpeTaH TOpecKd Mepruoj MMa MPaBo Jia Kao
npeTxoaHu mope3 onouje u [1JIB koju My je GakTyprcao MpeTXoaHN YYSCHHK
y MPOMETY Y TOM IEepHOIy, Oe3 003upa Jia JIK Ta je MIaTHO WIH He, OCUM KOJ
yBO3a 100apa.

Hanpen maBeneno cy npennoctu I1/IB xako y oqHOCY Ha ApKaBy, TAKO U
Ha oOBe3Huke [1/IB. BberoBa HajBeha MaHa je Ta NITO je perpecrBaH, jep BHIIE
roralja CHpOMaIIHHje CJI0jeBe CTAHOBHHUIITBA Ka0 KPajibe MOTpoIlave.

IIAB y nopeckom cucremy Cpouje

VY CpOuju je 3akoH 0 Mope3y Ha JOIATy BPEAHOCT yBeACH 1. jaHyapa
2005. roquHe. 3aKOHCKE Olpe0e Cy CauHbeHE Y CKIIaIy ca MOJEIOM KOju je
nocraBmia lllecta mupekTuBa, a TO 3HAYH [1a je HaIll 3aKOHOJABAIl y OCHOBH IIpe-
y3eo peiewa u3 lllecte nupekTuBe y morieay mopeckor oOBe3HuKa, 00jexTa
OIIOpe3UBama, IOPECKEe OCHOBHIIE, MIOPECKUX Ocio00hema, MexaHu3Ma mope-
CKOT' Kpe/IUTa, MeCTa OMOpe3HBamba, MOCEOHUX PEeXHUMa ONOpe3rBama (Malu
MOPECKH OOBE3HHUIM, TOJHONPUBPEIHUIN, TYPUCTUYKE AareHIHje U MPOMET
MOJIOBHUX A00apa, yMETHUUYKUX Jefa, KOJCKIIMOHAPCKUX 100apa U aHTUKBU-
TeTa), o0eBe3e mopeckux ooBesHuka, nospahaja [1/1B, pedakuuje, nrx.'

Ooyxsar I1JIB oxpehyjy Tpu pasnuuurte oApemHHIC, OIHOCHO TPHU
pazmmuunta obnuka [1/[B:

7 3akoH 0 mope3y Ha jgomary Bpemnoct, Cuyocoenu Zracuux PC, 6p. 84/04, 86/04,
61/05, 61/07, 93/12, 108/13, 68/14, 142/14, 83/15, 108/16, 113/17, 30/18, 72/19. n 153/20,
(y nassem Tekety: 3axoH o I1/IB).

8 Panueuli, b., Taruh, B. (2005). Viusphusare u naiiraitia jasnux iipuxoda. beo-
rpax: ExkonoMckn MHCTHTYT, 29.

° TMonosuh, J1. (2006). ITopecko uipaso. beorpan: IIEKOC, 83.

10 3akon o IT/IB.
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1) npousBoauu obimk I1J1B,
2) noxomoBHu 00wk [1/IB n
3) morpomau o6muk ITB."

HaBeznena mozena ce mpe cBera BpIIM C aclekTa MOPECKOr TpeTMaHa
HabaBKe cTajdHMX (OCHOBHMX) cpencTaBa. lllecta nupexTuBa adupmuiie
notpomrsu Tun [1/IB, jep ¢aBopusyje TEXHOJOMKH HAIpPENaK IMOMITO CE Ie0
W3HOC yllarama y CTallHa CPEeNCTBa (OIpeMy) HUCKIbYUyje U3 ONOpe3UBama y
00padyHCKOM MEpHOAY y KOME je M3BpPILICHO yrnarame. Kom moTpomrHor tuma
[1/IB cBe HabaBKe KOje ce KOpPHCTE Yy MPOU3BOIKHU (JaKie Koje He CIIyXe 3a
MOTPOIIY OOBE3HMKA), YKIJbyuyjyhn U Hab0aBKy CTalHUX, OJHOCHO OCHOB-
HUX CPEJCTaBa, y3 €BEHTyaJlHe MU3y3eTKe, 0J10Mjajy ce MPUIUKOM yTBphuBama
JlofiaTe BPEJHOCTH MOpEecKor o0Be3HHKa y oOpadyHCckoM mepuony. [lakie, y
IOAATy BPEOHOCT Ha Kojy ce muaha I1JIB He ynasu BpemHocT HaOaBIBCHHX
cTaHuX (OCHOBHHUX) CpeJ/ICTaBa.

Ha ocnoBy HaBeneHnor 3a I[1/IB y CpOuju moxe ce pehu na je:

1. ONIITH TMOpe3 Ha HOTPOIIKY, jep moralja MpoMEeT CBHUX, OIHOCHO
HINPOKH KPYT J100apa M yciyra;

2. Iope3 Ha MOTPOIIRY, jep ce iaha y TPeHyTKy Kajaa ce Kymu 1o0po,
OJHOCHO NPHUMH yCIIYTa;

3. mocpenHu (MHIAUPEKTHH) MOpe3, MOIITO ce KPo3 IeHY NpeBabyje Ha
Kpajmber moTpomaya (Kymnma);

4. cBe(bazHu mopes momro ce obpauyHaBa u Tiaha Ha UCTIOPYKY Jo0apa
U IIpy’Karbe yclIyra y cBUM (ha3zaMa IPOU3BOAE U IIPOMeTa J1o0apa U yciyra,
Kao u Ha yB03 nobapa y Cpoujy;

5. HeKymyaatuBHE nope3 momto [1/1B mmahen y jenHoj dasu mpoussoa-
HO-TIPOMETHOT' IUKITyca He yia3u y IOpPecKy OCHOBHILy 3a oOpauyH [1JIB y
HapeaHoj Ga3u Tor IUKIyca.

Baxehu 3akon o I1JIB'? 6poju ca mpenasHUM W 3aBPIIHUM oapeadama
68 unanoBa. CBaky 4iaH je OMTaH M BEOMa je BaXKHO MPABHIJIHO T'a PasyMEeTH
Y MMILICMEHTHPATH. 3a MOoTpede OBOT pajia M3IBOjuhieMO acIeKT HaBeJCHOT
3aKOHa KOjU MOXJa HajooJbe ociimkaBa cymTuHy I[1/IB, a koju ce omHOCH Ha
MOPECKOT TYKHUKA.

" Crakuh, b., Jesaumuposuh, M. (2012). Jagre ¢punancuje. beorpan: YHUBEp3UTET
Cunrugynywm, 271.

2 Cnyocoenu Znacnux PC, Gp. 84/04, 86/04. — wucnpaska, 61/05, 61/07, 93/12,
108/13, 68/14. — np. 3akoH, 142/14, 83/15, 108/16, 113/17, 30/18, 72/19. u 153/20.
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IHNOPECKHN JYXHHUK C ACIIEKTA II/IB

[Topecko YnmBEHHYHO CTambe 00yxBara y CKIIay ca BakehnM 3akoHMMa:
MTOPECKOT TIOBEPHOIIA, TTOPECKOT MYXKHHKA, IIOPECKU 00jeKaT, Be3y IOpPEeCcKOr
o0jeKkTa W MopecKor 0OBE3HHKA, MOPECKY OCHOBY, IOPECKY CTOITY, TIOPECKY
JENMHHMIYY U TIOPECKY OJaKIIHILy. '

Cy0jekt koju je ¢ acmekra 3akoHa o I1/IB mopecku Iy>KHUK, OIHOCHO
y ob6aBe3u ga oOpauyna I1/IB u muatu obpauynatu [1IB, je oHO suue Koje
o0aBJba OMOPE3UBY JENATHOCT. Y MPHUBPEIHOM KUBOTY JAPiKABE, OMHOCHO MPO-
METY KOju ce olBHja y PenyOnuin, HaBeIeH! CiIy4a) je JOMUHAHTAaH.

[Topecku IyKHUK MOXE OUTH CBakM CyOjeKT KOjH BPIIU OIOPE3UBY
JIEJIaTHOCT, YKJbY4uyjyhu 1 KOpUCHHKE OYUETCKUX CpelicTaBa Kao MmTo cy Pemy-
OiMka, MpaBHa JIMIIa OCHOBaHA 3aKOHOM Yy IIMJbY 00aBJbarba MOCIIOBA JPIKaBHE
ympase'4, opranu Peny0irke, OpraHu ayTOHOMHE TIOKPajUHE, OPraHu JIOKaIHE
camoympase.'> MeljyTum, mopes JAOMHHAHTHE CHUTyallMje W3 IPUBPEIHOT
JKUBOTA, TJIC je TOPECKU OOBE3HUK MOPECKH JYKHHK 3a TIPOMET KOju 00aBJba,
MoCTOje M MpuiHke kajaa je 3akonom o I1/IB mpensuheno na obGaBesy ucka-
3uBama u nanahama [1/IB nma napyro nume, cy0jexT kome ce Bpiu oapeheHu
MIPOMET, a He BPIIMJIALl OIIOPE3UBOr IpoMeTa. Y Be3W ca HaBeleHHM, Moryhe
cy cinenehe cutyanuje:

1. Tlopeckn AyXHHK je TIOpECKH MyHOMONWHHK Kora je cTpaHH cyOje-
KaT OOPEAMO y CUTyallMju KaJa CTPaHo JHIe Hema ceaumTe y PemyOmmum,
HUTH CTAIIHy MMOCJIOBHY jeIMHUILY, OJHOCHO NPEOUBAIHINTE, 8 00aBJba MPOMET
nobapa u yciayra y PemyOnuiu. YKOTHKO CTpaHH CyOjeKT Tj. HEPE3UACHTHO
JIMLE HHje OJPEeIMIO MOPEecKor IyHOMONHMKa, IMOPECKH TepeT oOpadyHa H
minahawa [1/IB uma npumanan gobapa u ycinyra. C TUM a y OBOM Cllyuajy
CTpaH# Cy0jeKT YMHHU IpeKpiiaj.'

2. [Topecku Ay»XHHK je TpuMaJarl jodapa u yciyra, ako CTpaHu cy0jeKT
Huje ooBe3nuk [1/IB y Cpowuju.

Jluna, xoja He Mopajy yak HH Ja Oyny y cuctemy I[1/IB, xojuma cy ox
CTpaHe HEPE3UJICHTHOT MOPECKOr 0OBE3HHUKA, KOjU C€ HHje €BUACHTHPAO KAo

13 Tlonosuh, /1., (2008). ITopecko iipaso. beorpan: IlpaBuu daxynrer, 88.

14 ,AKko 00aBJbajy npomer jobapa ¥ yciyra H3BaH JIEJIOKpyra opraHa, OAHOCHO BaH
obaBJbarba MOCIOBA APIKaBHE YIPABe WM aKo OM IbHXOBO M3y3HMame Ol OMOPE3nBamba MO-
710 J1a I0BEJ/IC 10 HapylllaBama KOHKYpeHIuje.”

15 3akon o IT/IB, wn. 9. ct. 1. u 2.

16 JlerasbHuje: 3aKOH O TIOPECKOM MOCTYIIKY M IMOPECKOj aaMuHucTpanuju, Cryoicoe-
Hu Znacnux PC, 6p. 80/02, 84/02. — ucmp., 23/03. — ucmp., 70/03, 55/04, 61/05, 85/05. — np.
3aKoH, 62/06. — mp. 3akoH, 63/06. — ucmp. np. 3akoHa, 61/07, 20/09, 72/09. — np. 3akoH,
53/10, 101/11, 2/12. — ucnp., 93/12, 47/13, 108/13, 68/14, 105/14, 91/15. — ayrentuuHo
Tymauewe, 112/15, 15/16, 108/16, 30/18 u 95/18, 86/2019. u 144/2020. (y najbeM TEKCTY:
3IIIIIA), 9. 179.

598



T. Ajenxanuh, 3nauaj iipasunne iipumene iopeza Ha 000ailiy 6peOHOCH..., cTp. 593—606

ooBesnuk [1JIB y CpOuju, npyxeHe yciiyre WIH HCIOpydeHa o0Opa, jecy
MTOPECKH Ty>KHHIIH.

3. [Mopecku qy»HUK je ¥ cy0jeKT KOjHu U3/a pauyH ca uckazanum I1JIB, a
HUje 00Be3HuK [1/]B oy HHUje U3BPIIMO MPOMET J100apa U yciyra.

4. Jlune xoje yBo3u 10oOpo myxkHO je nma twiatu I1JIB obOpadyHar mo
mpornucuMa IapuHckor opraHa. Cpa jmia koja yBoze noOpa MMajy craTyc
nopeckor ayxHuka (ooBesnunu [1/IB, Manu 0OBe3HUIIN, TOJBOIPUBPEIHHULIN,
¢u3nuka aMLa U Apyra Jula Koja Hucy oose3nuiu 11/1B).

Hanymrajyhu onmre mpasuio onopesuBama I1JIB, 3akoHOmaBaI mpo-
MUcyje J1a je:

— TIOPECKH MYXKHUK 3a MMPOMET CEKyHJapHUX CHPOBHHA M YCIIyTa KOje Cy
HEMOCPEeIHO MOBE3aHe ca TMM 100puMa,'’ M3BpIIEeH O CTpaHe Apyror oOBe-
sauka [1JIB, mpumanan no0apa uinum ycnyra, koju je y cuctemy I1JIB;

— MOPECKH TYKHUK, Cy0jeKT Koju je y cucremy I1/IB, 3a mpomer rpale-
BHHCKHX O0jeKaTa ¥ €eKOHOMCKH JIeJbUBHX IEJINHA Y OKBHPY THX 00jekara, Kao
W yIena BIACHUINTBA y HABEJCHHM CIydajeBHMa, KOjU je M3BPIIHO CyOjeKT,
koju je takohe y cucremy I1/IB, MCKIbyuHBO 3a CHTyallMjy KaJa jé YrOBOPOM
Ha OCHOBY KOjer ce BpIIM MpoMeT TuX Jnobapa mnpeasuheno ga he ce Ha Taj
npomet obpauynaru [1JIB y ckiaay ca 3akonom o ITJ[B.'®

On 15. okroOpa 2015. rogune, 3aKOHOM 0 U3MEHaMa U JIoIlyHama 3aKoHa
o mope3y Ha jgonaty BpenHoct (Cryocoenu Znacnux PC, 6p. 83/15), yBeneHu
CY HOBH TIOPECKU Ty KHHUIIH.

C TuM y Be3H, MPEIMETHUM HM3MEHaMa W JOIyHama, m3Mel)y ocraor,
MPOLIMPEH je KPYT MOPECKUX AyKHHUKA y obmactu rpaljeBunapcrsa. '’

IHopeckn ay:KHHK — IpUMaJaln 100apa H ycJayra
u3 obactu rpaljeBuHapcTBa

Kana je y mutamy chepa rpaheBuHapcTBa, MOPECKH TYKHHUK je MpUMa-
nan godapa WM yciryra u3 oonactu rpal)eBUHapCTBa, JHIE KOje je Y CUCTEMY
[IAB, unu apxaBHu oprad u3 4i. 9. ct. 1. 3akona o [1/1B, 3a npomeT u3BpliIeH

17 Yenyrama Koje Cy HEMOCPEHO MOBE3aHe ca CeKYHIapHHM CHPOBHHAMA, Y CMHUCITY
3akona o [1/IB, cmarpajy ce yciyre copTupama, Ceuckba, pacTaBibamba Ha JIeoBe, yniihe-
Ba, TONKpaka U MPecoBama CEKyHIApHUX CHpOBMHA. Buiie o Tome BHAeTH, y: 3akoH O
IAB, wn. 10. ct. 2. 7. 1. u [IpaBuiHuK 0O mope3y Ha aoaaty BpeaHOCT, Cayochbenu ZnacHux
PC, 6p. 37/21. u 64/21, wn. 22. u un. 23.

18 3akon o ITJIB, wi. 10. ct. 2. T. 2.

1 3ak0H 0 M3MeHaMa U JIoMyHama 3aKoHa o mopesy Ha aoaary BpeaHoct, Cryocoenu
Znacuux PC, 6poj 83/15.
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0J1 CTpaHe cy0jekTa koju je ucto y cuctemy [1/1B, yKoJMKo je BpeIHOCT Mpe/l-
MetHor npometa Beha ox 500.000 muuapa, 6e3 I1/IB. Ilpema Ttome, kama cy
WCIYCHH CBH MPOMHCAaHU yCIOBH Y IPOMETY nodapa W yciyra y o0iacTé
rpaljeBuHapcTBa, Mopecka obaBesa ce ca HCIOPYYHoLa ,,IpeMenITa’” Ha CTHIIA-
oIla, KOjH Kao MOPECKH Iy)KHUK oOpauyHaBa u Iutaha I1/IB, mok ce mpaBo Ha
MIPETXOIHU MOPE3 OCTBApYje y CKIaAy Ca MO3UTUBHUM MPOMICHMA. YCIIOBH 3a
oBakaB HauuH oOpauyyHaBamwa [1/IB cy:

— J1a je JHIe KOME Ce BPIIU MPOMeT nodapa u yciyra u3 rpaleBHHCKE
obmactu cybjekt koju je y cucremy [1/IB. Ykonuko je muie KoMe ce BpIIH
mpomeT nobapa u yciyra u3 rpaheBuHCKe 00nmacTu cyOjekTt, mpumepa pajau
MPAaBHO JIMI[E OCHOBAHO 3aKOHOM, WJIHM HEKH Of opraHa PemyOnuke, TakBu
cy0jexTH He Mopaja yak Hu Jia Oyay y cucremy [1JIB, Boguhe ce kao mopecku
Jy)KHUIIM 32 IPeIMETHH TIpoMeT u3 cdepe rpaheBune;

— Jla je JuIle Koje BPIIM MPOMET jodapa u yciyra (,,Acrnopydwnan’) y
okBuUpy rpaheBuHapcTBa 00Be3HHK [1/]B;

— Ja je BpemHocT Tor npomerta Beha ox 500.000 nunapa, 6e3 I1/1B.

I1/IB pasnukyje na nu je ompehena pamama mpoMeT nobapa U3 o0IacTu
rpaljeBuHapcTBa MM IIPOMET yciyra u3 obiactu rpaljeBMHapcTBa 1Mo TOME
Jla 1 ce Hapy4eHa j00pa MpOou3BOJIE O/ CHPOBHHA Cy0jeKTa KOjH je aHTa)o-
BaH 3a mocao u3 cepe rpal)eBuHe MM 01 CHPOBHHA JHIIA KOje j& HAPYUHIIO
ocao y OKBHUpY rpaljeBHHCKe IenaTHOCTH. [IpaBriTHIKOM 0 Topesy Ha Jo1aTy
BpenHocT (Cnyorcoenu Znacnux PC, 6p. 37/21. n 64/21.— y naseem Tekcty: [pa-
BHJTHUK) Ha3HAUCHO j€ KOjU C€ MPOMETH TOApa3yMeBajy Ja Cy W3 JIeIOKpyra
rpaheBune. Takolhe, nmure koje je aHTa)KOBaHO Jla HampaBW ojpeheHa moOpa
WK TIPY>KH YCIIyTE, 3a KOje ce cMarpa J1a Cy IMPOMET M3 NIeJIOKpyTa TpaleBuHe,
HE MOpa OMTH PETHCTPOBAHO 32 00aBJbahe HCKIbYYUBO Tpal)eBUHCKE AeIaTHO-
ctH, amu Mopa outu o6Be3nuk [1/IB. IIpema Tome, cyOjekt — ooBe3nuk [1/1B
KOjH I10 HAJIOTY JPYTOT JIMIA, OJ] CBOI' Marepujaia, BPIIU aKTUBHOCTH IPOIIHU-
cane [IpaBHIHMKOM, cMaTpa ce Jia BpIIu IpoMeT jgobapa u3 cepe rpaleBune.
A ako cyOjext — o6Be3nuk IIJIB mo Hamory apyror juma, of Marepujaia
TOT JIMIIAa BPLIM aKTHBHOCTH TpornucaHe [IpaBHIIHMKOM, cMaTpa ce Ja BpIIN
MPOMET yCiyra u3 Aejokpyra rpaleBune.”

2 TIpaBunauk, €wi. 24. ct. 1-3.
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IpaBunan oopauyn I1IB xox npomera nodapa u ycuayra
u3 odaactu rpaeBunapcrpa

Cdepa rpaheBunapcTBa je 001acT Koja je MOCISIHUX TOJUHA Y SKCITaH-
3uju y Penyonunu CpOuju. 3Hauajan 0poj KamUTaIHUX HHBECTHLIM]A je Y TOKY
Y OHO IITO je 3a CBE Te MPOjEeKTEe 3ajeTHIYKO jeCTe JIa Cy U3HOCH Ha (akTypama
BEJIMKH, IITO JOAATHO MMIUIMIUpPA 3Hadaj mpaBmwiiHoT Tpetupama [1IB. C tum
y BesH, ananuzupahemo crienehy curyanmjy:

Oo6Be3nuk [1/IB je mHBeCTHTOp 3a W3rpamy HOBOT MocTa y beorpany,
ynja je BpegHoct 100 muinona eBpa (y AMHApPCKOj MPOTHUBBPEAHOCTH) U 3a
IpeaMeTHe pajoBe aHraxyje oosesnmka [1/[B — xomnanwnjy ,,M”. Usrpanma
Mocra je obmact rpaljeBune.”’ Tlpema ToMe, Y HABEICHOM MPUMEPY OOBE3HHK
[1[IB — uHBecTHTOp je mpumanal jodapa u ycinyra u3 obnactu rpalheBuHap-
cTBa, a 00Be3HuK [1/IB — kommanuja ,,M” je ucnopyumiar godapa u npyskaail
ycinyra u3 cdepe rpaljeBuHapcTBa, OoqHOCHO 00Be3HuMK [IJIB koju Bpmm
npomeT u3 rpaljeBuHcke oOmactu. O6Be3nuk [1/IB — kommanmja ,,M” — je 3a
MPEAMETHH IIPOMET HCIIOCTaBHO (pakTypy ooBe3nuky [1/]IB — naBecTuTOpY Ha
usHoc on 100 MunmoHa eBpa (y JUHAPCKO] MPOTUBBPEIHOCTH).

[IpomeT u3 npumepa u npaBwian oopauys [1JIB kapakrepuine cieneche:

— obBe3nuk [1]IB — xommanuja ,,M”, ucnopyumial aodapa, OQHOCHO
mpy’kalial ycliyra m3naje padyH 0e3 oOpauyHaBama [1/IB (Ha m3HOC o 100
MUJIMOHA €Bpa Y TUHAPCKO] MPOTUBBPEIHOCTH), y3 HamoMmeny naa [1/1B Huje
obOpauyHat Ha ocHOBY 4. 10. ct. 2. T. 3. 3akona o [1/IB;

— ob6Be3nuk [1/IB — unBectuTOp, MpuManal nobapa u yciyra u3 oona-
ctu rpaljeBuHApCTBa, BpUIM HHTEpHHU 00pauyH I1/|B mo mpumibeHOM padyHy,
MpUMEBYjyhu ONITy MopecKy CTOIY Ha M3HOC OCHOBHUIIEC KOJy YHHU H3HOC
HaKHAJIe KOjy TpUMa WK Tpeda JAa MPUMU UCTIOPYYHIIALL;

— o6Be3nuk [1/IB — naBecTHTOp, MpHMaar 1odapa u yciayra u3 ooaactu
rpaljeBUHapCcTBa y TIOpPECKO] MpHjaBH, HA OCHOBY MHTEPHOT 0OpadyHa, HCKa-
3yje I1/IB, koju ayTyje mo ToM OCHOBY;

— obBe3nuk [1JIB — uHBeCcTHTOP, pHMaall jodapa u yciyra u3 oodia-
CTH TpaljeBUHApCTBa y MOPECKO] MPHUjaBU MCKazyje MPETXOJHHU TOpe3 KOjH je
WHTEPHO 00padyHao, a KOjH MMa MpaBo J1a og0Hje Kao MPETXOAHHU ITOpe3;

— mopecka obaBe3a HacTaje y IOPECKOM IIEPHONY Y KOjeM je IpPOMET
M3BpIICH. YKOJHMKO j€ M3HOC HAKHAJEe 3a MpoMeT aobapa u yciyra HarutaheH
IIpe M3BPIICHOT MIPOMETa, Mopecka obaBe3a HACTaje y MOPECKOM MEepHOAy y
KOjeM je U3BpIIeHO Iuiahame;

— o0OBe3nuk [1/IB — kommanuja ,,M”, ucriopyuunnail godapa u yciuyra us3
obnactu rpal)eBUHAPCTBA Y CBOjOj MOPECKO] MPHjaBU HCKa3yje caMO HM3HOC
HakHaze (100 munnoHa eBpa y AMHAPCKOj MPOTUBBPETHOCTH);

2 TIpaBunuuk, €wi. 24. ct. 1. T. 4.
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— YKOJIMKO Jiole 1o m3MeHe ocHoBHIle 00Be3HUK [1]]B — nHBecTUTOp, TIpH-
Majarl jjodapa u yciryra u3 ooactu rpaljeBHHApPCTBA je y 00aBe3H J1a U3BPIITH
HCIIPaBKy MPETXOIHOI 1T0pe3a, a HAKOH TOra U U3HOC Mopecke obaBese.?

CBe HaBeJeHO TpelcTaB/ba NpaBWiaH oOpaduyH u miahame [1/]IB 3a
npomeT u3 chepe rpaleBHHCKe 00J1aCTH, KOjH ce 0J1BHja u3Mel)y 1Ba 0OBe3HMKa
esuieHTHpana y cucteM [1JIB. C TuM y Be3u, y HaBeIeHOM CiIy4ajy oOpady-
Hatu W tahenwn [1JIB 3aBpmuhe y ckiany ca 3akoHOM y OyueTy, a 00BE3HHK
[IIB — mopeckn AyKHUK, Y3 UCIIYEHCHE CBUX IPOITUCAHUX yciioBa Mohu he na
KOPHCTHU IPaBO Ha OMOUTAK MPETXOIHOT mopesa. Takohe, mpuiImkoM KOHTpPOIE
Ol CTpaHE HAIUIeKHE YIpaBe, JOKyMEHTAllHja IMOPECKOr OOBe3HHKa Owmhe
TayHa U y CKJIAJy ca MPOIMUCHMA, IITO he MOBECTH M0 JIaKIIe W jeIHOCTaB-
HUje KOHTPOJIC U YIITEIe BPEMEHA U pecypca, Kako Ha/IJICKHE YIIpaBe, TAaKo U
camor ob6Be3nuka [1/1B.

HenpaBunaun oopauyn II/IB xon nmpomera no6apa u ycayra
u3 o6aactu rpaljeBunapcrna

IIpomer u3 HaBeneHOT MpuMepa U HenpaBuiad oOpauyH [1/IB (jeana ox
Moryhux cutyanuja) kapakrepuiie cieaehe:

— o6Be3Huk [1/IB — nuBecTuTop, mpumaar robdapa u yciayra u3 o6aactu
rpaheBuHapcTBa, He oOpauyHaBa [1/[B Ha mpumibeny ¢akTypy u muiaha u3HOC
6e3 [1IB no mpumibeHOM padyHy, jep cxoaHo npeominalyjyhem momeny na
00BE3HHK KOjU BPIIU MPOMET J00apa uin yciayra u odpadyHasa u maha I1/1B,
o4eKyje na To ypaau ooBesnuk [1JIB — komnanuja ,,M” kao u3Bohau pajiosa;

— o0OBe3nuk [1JIB — xomnanuja ,,M”, ucniopyuunar gobapa u npysxaiai
yciryra u3 cdepe rpaheBUHApCTBa U3aje pauyH Oe3 oOpadyHaBama [1JIB (100
MUJIMOHA €Bpa y JTUHAPCKO] MPOTUBBPEIHOCTH) IITO j€ y CKIIATy ca 3aKOHOM
o I1JIB, jep je y mpenMeTHOM MpUMepy TOPECKU TYKHUK MpUMaial] 1odapa u
yciyra u3 cdepe rpaljeBunapcrsa.’

22 NTerasbauje: 3akon o IT1AB, wr. 21. u wr. 31.

2V maBemeHOM mpuMepy Moxke Johu U 10 cuTyarmje y Kojoj ooBe3uuk I1JIB — kom-
nanuja ,,M”, ucropy4uial fobapa u npysxanai yciayra u3Bpiuu odopauys [1/1B mo nzgatrom
pauyHy, OpHMeYjyhin OMIITY MOPECKY CTOMY HAa W3HOC OCHOBHIIC KOjy YMHH H3HOC HakK-
HaJe KOojy IprMa Wi Tpeba Jia MPUMH 110 OCHOBY HaBEACHOT IPOMETa, LITO HUje Y CKIamy
ca 3axonom o [1/IB. OBakBum nocrtymnkom obBe3nuk [1JIB — kommnanuja ,,M”, ucnopyuuiai
nobapa, OTHOCHO IpysKaall yeiyra, oopadyHao je [1/IB 3a xoju Huje Ouo MOPECKH IyKHUK
¥ U3/120 je padyH KOjH HHje WCIpaBaH, jep MpaBWIaH padyyH y HaBEJCHOM IIPOMETY Tpeda
na Oyne 0e3 uckazanor I[1/IB o ctpane cy0jexra Koju Bpiy npomer u3 cepe rpaljeBHHCKE
nenarHoctu. [IpaBuian padyH je jeman ox HajBakHUjHX acrekara [1/IB koju je Hapouurto
OWTaH 3a OCTBapHBamE MpaBa Ha ogOMTaK mpeTxomHor mope3a. C THUM y Be3H, 0OBE3HUK
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— o6Be3nuk [1/]B — naBecTUTOP, IpEIMaall 1odapa u yciyra u3 00JacTH
rpaljeBHHAPCTBA Y TIOPECKO] MPHjaBU UCKa3yje M3HOC KOJH JIyTyje TI0 OCHOBY
npuMJbeHe (aktype, 6e3 uckaszanor I1/I1B, ¢ 063upom aa Huje obpauyHao [1/1B
— ITO HUje y CKiaxy ca 3akoHoM o [1]IB;

— o6Be3nuk [1/IB — xomnanwmja ,,M”, ucropyuunal go6apa u yciayra u3
obacTu rpaljeBuHapCcTBa y CBOjOj MOPECKO] MPHjaBH UCKa3yje M3HOC HAKHAIE,
ITO je y ckiaxy ca 3akoHom o ITIB.*

VY cknany ca HaBeneHUM jaemasa ce aa [1/1B Huje oOpauyHaT u miaheH
0]1 cTpaHe Cy0jeKTa Koju je 3a To 0o y 00aBe3r, y KOHKPETHOM CITydajy oOBe-
3uuka [1/1B — uaBecTuTOpa, MpuMaoia godapa 1 yciayra 3a poMeT 13 00IacTu
rpaheBurapcTBa. C TUM y Be3M JI0Ja3U C€ JIO CUTyalHje y Kojoj je omrehen
penyonuuky OyyeT y MHJIMOHCKOM M3HOCY IO OCHOBY CaMO jeJHE UCIOoCTa-
BJbeHE (paKkType 3a U3BPIICHU MIPOMET y OKBUPY M3rPadhe MOCTA.

Hajuemhe oBaxBy rpemiky o6Be3Huk II/IB youn Tek TOKOM KOHTpOJE
HaJJIe)KHE ypaBe. Y MOCTYIKY KOHTPOJIC HA/JISKHE yIpaBe OPECKH HHCTICK-
TOPH KaJia YTBP/IE HEMPABUITHOCT, KA0 IITO OH C€ IECUIIO TI0 OCHOBY MPEIMETHOT
mpomMera, 1a ooBe3Huk I1/IB — nHBecTHTOP HHUje M3BPIINO MHTEPHHU OOpavyH
[1/IB Ha mpomeT 3a Koju je Ouo y o0aBesu Jia To ypazu, oOpadyHaBajy mpuIa-
nmajyhu I[1/IB mo oCHOBY HaBeICHOT IIpOMETa M KaMary>> 0l MOMEHTa HacTaHKa
nmopecke obaBe3e 3a Taj npomet. [Ipema Tome, ooBe3nuk I1/]IB — uaBecTuTOp
(mopecku AyXHHK 3a MPOMET U3rpajhe MOCTa U3 IpUMepa) BUILIE HE Oyryje
camo u3Hoc 1o ocHoBy ITJIB Beh u u3Hoc 3a npunanajyhy kamary.?

Kanuranau rpaljeBUHCKH pagoBH, Kao LITO jeé U U3TPaamba MOCTa, MOTY
Jla Tpajy ¥ 1o BUIIE TOJMHA, a (akType ce Hajuelnhe UCroCTaBsbajy MO OKOH-
yamy oapeheHux aenoBa pajoBa, peTKo 3a 1eo mpojekar. [Ipema Tome, camo
jemHa dakTypa y U3HOCY M3 IpUMeEpa, I7ie TOPECKH Ty)KHUK He oOpadyHa U He
rwiatu [1/]B, moBoJbHA je 1a OIITeTH penyOoaudKy OylIeT y MHUJIMOHCKOM U3HOCY.

[IAB — xommanuja ,,M”, ncnopydmian nodapa, OJHOCHO Mpyskajian yciyra, Hehe mohu na
OCTBapH MpaBo Ha OJOUTAK MMPETXOIHOT MOpe3a jep Moceayje HEeUCIpaBaH pauyH.

2V cutyauuju ako je oopauyHao I1/IB, nckasyje I1/IB, koju ayryje o TOM OCHOBY,
LITO HUj€ UCTIPAHO M Ha KOjU Hehe MMaTh mpaBo Ha OOMTaK

2 Bugeru: 3IIITA, wi. 75.

2 Ibid.
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3AK/bYYAK

On nmouetka npumene I1/IB je moctao Hajehu u3BOp jaBHHX IpUXOIa
oyunera Cpbuje jep, umajyhu y Buay na ce y KOHTHHYUTETY Iiaha y cBakoj
¢a3u mpomeTa, omoryhaBa paBHOMepaH IPIIUB CpecTaBa y OyyeT. Y Mpuior
(duckamHe W3TANIHOCTH YKaszyje W YMECHHIA Ja je IPEJAMET OIOpEe3UBarba
oBor mnopesa oko 70 % mpometa robapa u yciyra. Y HPEeTXOAHUM JAeIOBUMA
paaa roBopuiM cMO O ToMe Koiwko je [1J]IB koMmiexcaH m BakaH Kako 3a
Oyuer PemyOivke, Tako U 32 00OBE3HUKE KOjJU Ta 0OpadyHaBajy u ruiahajy.

C acmekra omopesuBama [1/IB, cdepa rpaheBunapcTBa je obmact rae
IpellKe U HeaJeKBaTHO MO3HABAKE MPOMUCA HOCE APACTUYHE MOCIEAUIE 110
MPHUXOJIC O] TTOpe3a alny U 1Mo 0OBe3HMKa KOoju He oOpadyHa [1/IB 300r unme-
HUIIC J1a Cy N3HOCH Ha (haKTypaMa U3pa3uTO BEIHKH.

ITopecka marepuja, OMHOCHO 0OJIACT JaBHUX MPHUXOJA YOIIIITE, IO CBOjO]
MIPUPOJIU j€ BPJIO CIOKEHA U JUHAMUYHA U M3HCKYje KOHTHHYHPAHO CTHIIAE
HOBHX CTPYYHHX 3Hama. M3HeTe ummeHHne o ¢guckaanoj mspamuoctu [1/1B
y Pemmy6mmmn Cpbuju, jacHO TOBOpe KOJHMKO je OMTHO J1a CBAaKM IOPECKU CIy-
KOCHUK, a MOCEOHO OHAj KO YYECTBY]Y Y MOCTYIKY aIMUHUCTPUPAHa OJJHOCHO
¢baxrypucama [1]IB, Tpeba Hajpe 1a ¥Ma jaCHO U MPEUU3HO 3HAE O CAMOM
cucremy [1/IB, xoje he mocmykutn kao n1obpa OCHOBA 3a CTULAHKE HIMPET H
MOTIYHOT 3Hama o [1/IB Koje je HeomxoaHO 3a MPABWIHO CXBaTame, 11a THME
Y MPaBWIHY NMPUMEHY MojennHuX oapenaou 3akona o I1/IB. OBo je ycnoB sine
qua non ¢ od3upom na je [1/1B, y3 aknmse, cty0 jaBHuHX (uHaHcHja CpOuje, a
To he Outu U y HapenHOM nepuoay uMmajyhu y suny crame dakropa y Cpouju
KOjU yTUUy Ha CTPYKTYpy NMOPECKUX MPHUX0/a cBake Ap:kase. OHO IITO je UCTO
kapakrepuctuuHo 3a [1JIB jecte na jeaHa rpemika, OXHOCHO HEajeKBAaTHO
oOpauyHaBame [1/IB (kao u mckasuBame [1/IB y pauyHy o1 cTpaHe cy0OjekTa
koju Huje oOBe3HuK [1/IB nnmn Huje nmao 0b6aBe3y UCKa3MBamba UCTOT), TOBOJIU
JI0 HU3a APYTHX IpoliieMa Kao INTO Cy HUCHPABHOCT PadyyHa, OCTBAPHBAE
npaBa Ha oxoutak [1JIB u ap.

HenpaBuimHoctr koje HacTtany y oopauyny [1/IB mory na ycnose Opojue
npodieMe U AUPEKTHO Ja yTUYy Ha IITeTy OylieTa, Kao U Ha O0BE3HHKE KOjU
y NpeJAMETHOM IMPOMETY yuecTByjy. I'pemike on crpaHe oOBe3nuka I1/IB cy
HapOYHTO CKyIIe U3 pa3jora mTo 00BE3HUK KOju He oOpavyHa u He ruiatu [1/1B
Ka0 TIOPECKU JTYXKHUK y CKiIany ca 3akoHoM o I1/IB, nHakHanHo he 6utn y oba-
Besw J1a, mopen [1/IB koju nyryje, miaté u H3HOC npunagajyhe kamare mo ToMm
ocHOBY. Taxohe, mpeaMeTHa Tpelrka Tpakyd BpeMe 1a Ce UCIPABHU, HapylIaBa
yriaen mopeckor oOBe3Hmka, utha. [Ipema ToMe, caMO TMOpPECKH CIyXOCHHMK
KOjU MMa jaCHO W MPENHM3HO 3Hame o cuctemy I1JIB moxe y ckiany ca mpo-
MUCHMa Ja W3BpIIX TpaBmwiaH oOpauyH [1/IB. 3Hayaj 3Hama Ciry>)kOCHUKA U3
obmactu I1/IB je yronuko Behu kana ce 3Ha na CpOuja cTBapa HOPMAaTUBHE U
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WHCTUTYLIMOHAJIHE MPETIIOCTaBKE 3a MPUKIbYUEHE Y IYHOIPABHO WIAHCTBO Y
EBpornckoj yuuju, rae [1/IB npencrasiba jenan on yciioBa 3a WIAHCTBO. JeTHOM
CTeueHo 3Hame o cuctemy 11JIB 1 meroBom QpyHKIMOHUCARY, KOJU CE€ CUTYPHO
Hehe JpacTUYHO MEHaTH y TOTIIEAY HhEeroBHX OWTHUX eJIeMEHaTa, 3Hame je
koje he OMTH MPUMEHUBO Y IIy’KEM IMEPHOAY, Y3 HYXKHY HaJIOTpaamy YCio-
BJbeHy lllecToM TUPEKTHBOM pajau MOTHYHOT yckiahuBama cuctema [1JIB u
eJIMMHHHUCAaka c1a0uX Tayaka y TOM CUCTEMY.
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SaZetak: Predmet analize u radu jeste medudrzavna admi-
nistrativna saradnja u poreskim stvarima u cilju brze i efikasnije
kooperacije u pogledu razmene dokumentacije, poreskih kontrola,
naplate poreskih potrazivanja, dostavljanja dokumentacije i unifici-
ranog obima prava poreskih obveznika u drzavama potpisnicama u
smislu Konvencije o uzajamnoj administrativnoj pomoc¢i u poreskim
stvarima. U fokusu rada jeste razrada odredbi, standard razmene po-
dataka na zahtev i razmatranje okvira automatske razmene podataka
u oblasti poreske medudrzavne saradnje, koji je u razvijenijim drza-
vama ve¢ implementiran u nacionalno poresko zakonodavstvo i u
fakti¢koj upotrebi.

Kljuéne reci: razmena obavestenja u poreskim pitanjima, po-
reska kontrola, Konvencija, saradnja, tax administration, tax, tax
matters, cooperation, OECD, Convection

UvoOD

Napredovanje medunarodnog poslovanja poslednjih decenija dovelo je
do poteskoca u administraciji poreskih pitanja kada analiziramo medudrzavno
poslovanje domacih poreskih rezidenata. Medudrzavna saradnja u poreskoj

* aleksandra.sumic@mfin.gov.rs
" Rad je primljen 3. 12. 2021, a prihvacen za objavljivanje 21. 4. 2022. godine.
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oblasti bila je potrebna, s obzirom da je zbog povecéanog obima medunarodnog
poslovanja doslo i do povecanog obima izbegavanja placanja poreskih oba-
veza, manipulacija visinom poreskog duga, ali i do svojevrsne pravne praznine
u oblasti medunarodnog poreskog prava.' Sa rastom i napredovanjem medu-
narodnog poslovanja razvila se i svest o potrebi za zajednickom saradnjom
izmedu drzava na planu poreskog prava, a posebno saradnje u oblasti razmene
podataka.? Doktrina medunarodnog prava je do danas pokazala da jurisdik-
ciju u pogledu donosenja i primenjivanja poreskih zakona svaka drzava ima
samo na svojoj teritoriji,’ te da bi svaka eventualna poreska kontrola na teri-
toriji druge drzave, bez njenog pristanka predstavljala krSenje suvereniteta te
drzave, te je i u ovoj oblasti bilo potrebno ustanoviti pravila koja ¢e uciniti
medudrzavni postupak poreske kontrole mogu¢ u okviru unapred zakonom
ustanovljenih resenja. Takode, kada govorimo o pravima i obavezama poreskih
obveznika bilo je jasno da drzave teze da zastite svoje legitimne interese kao i
interese svojih poreskih obveznika, te da im pruze odgovarajucu zastitu od di-
skriminacije i dvostrukog oporezivanja.* Navedeni faktori bili su zaceci koji su
doveli do potrebe za regulisanjem poreske materije na medunarodnom nivou
te donosenja bilateralnih i multilateralnih ugovora. Razlika izmedu pravne
snage multilateralnih i bilateralnih ugovora nesumnjivo lezi u prvom redu u
nacinu donosenja, medutim multilateralni ugovori ili konvencije, ¢ije nacrte
formiraju uglavnom organizacije kao sto su Ujedinjene nacije, Organizacija za
ekonomsku saradnju i razvoj i druge, u velikom broju slucajeva predstavljaju
taCku polaznicu za dalje bilateralno ugovaranje medu drzavama i predstavljaju
zagarantovanu oblast ugovorenih pravila medu zemljama potpisnicama, koju
je uz bilateralno ugovaranje moguce prosiriti. U smislu navedenog, u fokusu
ovog rada nalazi se multilateralni ugovor pod nazivom Konvencija o uzajam-
noj administrativnoj pomo¢i u poreskim stvarima.’

! Medunarodno poresko pravo za potrebe ovog rada podrazumeva skup poreskih
pravila garantovanih medunarodnim konvencijama i ugovorima u okvirima medunarodnog
prava.

2 Daniels, A. H. M. (1988). International Cooperation between Tax Authorities —The
Multilateral Convention on Mutual Administrative Assistance in Tax Matters of the Council
of Europe / OECD. Legal Issues of Eur. Integration 15, 35.

3 Mann, Frederick Alexander. (1964). The doctrine of jurisdiction in international
law. Martinus Nijhoft.

4 Ibid., 1

5 Konvencija o uzajamnoj administrativnoj pomo¢i u poreskim pitanjima — OECD.
(2011). Publishing, and Organisation for Economic Co-operation and Development. The
multilateral convention on mutual administrative assistance in tax matters: amended by
the 2010 protocol. Organisation for Economic Co-operation and Development — u daljem
tekstu Konvencija.
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KONVENCIJA O UZAJAMNOJ ADMINISTRATIVNOJ POMOCI
U PORESKIM STVARIMA

Konvenciju o uzajamnoj administrativnoj pomo¢i u poreskim stvarima
izradila je u Strazburu Organizacija za ekonomsku saradnju i razvoj (OECD)
i Savet Evrope 25. januara 1988. godine, a njen tekst izmenjen je i dopunjen
Protokolom o izmenama i dopunama Konvencije o uzajamnoj administrativ-
noj pomoc¢i u poreskim stvarima, sacinjenim u Parizu 27. maja 2010. godine,
koji je stupio na snagu 1. juna 2011. godine. Ona predstavlja najobimniji
multilateralni model koji obuhvata pojavne oblike saradnje u uzajamnoj admi-
nistrativnoj pomo¢i u poreskim stvarima. Trenutni broj zemalja potpisnica je
141, te je bitno napomenuti da zemlje ¢lanice organizacije G20° do danas rade
na implementaciji Konvencije u §to vi$e drzava Sirom sveta.’

Konvencija kao multilateralni ugovor u oblasti administrativne pomoci
u poreskim stvarima obraduje materiju koja treba da predstavlja model za
saradnju u okviru razmene obavestenja u poreskim stvarima izmedu drzava,
model za sprovodenje poreskih kontrola i u¢estvovanje u poreskim kontrolama
u inostranstvu, model za pomo¢ u naplati ukljucujuéi zastitne mere i model za
dostavljanje dokumentacije.

Oblasti primene Konvencije mozemo podeliti na oblast primene na
poreze® na koje se primenjuje Konvencija, lica na koja se primenjuje Konven-
cija i predmet primene Konvencije.

POREZI I LICA NA KOJE SE PRIMENJUJE KONVENCIJA

Clanom 2. Konvencije propisana je klasifikacija poreskih oblika na koje
se primenjuje Konvencija. Radi pravilnog razumevanja klasifikacije poreskih
oblika propisanih Konvencijom, vazno je osvrnuti se na Klasifikaciju poreza
OECD-a i uputstva za tumacenje.’ Naime, Klasifikacija poreza OECD-a
predstavlja jednu od najpotpunijih klasifikacija poreskih oblika koji se srec¢u
u savremenim trziSnim ekonomijama i pociva na logici da porezom treba da
se smatraju sva placanja drzavi koja su obavezna i iza kojih ne stoji nepo-

¢ Organizacija G20 / https://www.g20.org/ (pristupljeno: 14. 11 2021).

" Organizacija za ekonomsku saradnju i razvoj — OECD / https://www.oecd.org/tax/
exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-mat-
ters.html (pristupljeno: 14. 11 2021).

8 Izraz porez oznadava bilo koji porez ili doprinos za socijalno osiguranje na koji se,
u skladu sa ¢l. 2. Konvencije, Konvencija primenjuje — Poglavlje II ¢l. 3. st. 1. t. b. Ibid., 1.

® OECD Classification of Taxes and Interpretative Guide, 27-46.
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sredna protivusluga.!® Kada poredimo Klasifikaciju poreza OECD-a i poreze
na koje se primenjuje Konvencija, dolazimo do zaklju¢ka da se porezi na
koje se primenjuje Konvencija mogu klasifikovati na istovetan nacin, pa ¢ak
i redosledom vrlo slicno jedna sa drugom, i to na bazi osnovice na koju se
porez uvodi. Prema Konvenciji svi poreski oblici svrstani su u dve tacke odno-
sno jedanaest podtacaka i jednu opstu podtacku: poreze na dohodak ili dobit
1 poreze na kapitalni dobitak (koji odgovaraju grupi 1000: Porezi na doho-
dak, dobit i kapitalne dobitke Klasifikacije OECD-a), porez na neto imovinu,
porez na imovinu, naslede ili poklon i porez na prihod od nepokretnosti (koji
odgovaraju grupi 4000: Porezi na imovinu Klasifikacije OECD), doprinose za
obavezno socijalno osiguranje (koji odgovaraju grupi 2000: Doprinosi za oba-
vezno osiguranje Klasifikacije OECD), opSte poreze na potro$nju, kao §to su
porez na dodatu vrednost ili porez na promet, posebne poreze na robu i usluge,
kao Sto su akcize, poreze na upotrebu ili vlasni§tvo motornih vozila i poreze
na upotrebu ili vlasnistvo nad pokretnim stvarima, osim motornih vozila (koji
odgovaraju grupi 5000: Porezi na dobra i usluge Klasifikacije OECD-a'"), kao
i na sve druge poreze. Odredba tacka b) podtacka iii) alineja G) propisuje da
porezi na koje se primenjuje Konvencija mogu biti i Sireg spektra od pret-
hodno navedenih, budu¢i da ostavlja otvorenu odredbu ,,sve druge poreze”,
medutim, kada dalje analiziramo ¢l. 2. st. 4, zaklju¢ujemo da se ova otvorena
odredba odnosi na ,iste ili bitno sliéne poreze” koje drzava potpisnica moze
da ima propisane pored pomenutih propisanih Konvencijom. Drzave su duzne
da u Prilogu A Konvencije u kojem su navedeni svi pomenuti poreski oblici, a
koji je sastavni deo Konvencije, navedu pri potpisivanju Konvencije sve pore-
ske oblike propisane u njihovoj drzavi.

Lica na koja se primenjuje Konvencija odredujemo pomocu Poglavlja I,
¢l. 1, st. 3. Konvencije u kome je propisana obaveza pruzanja administrativne
pomo¢i drzava potpisnica bez obzira na to da li je odnosno lice rezident ili
drzavljanin te ili neke druge drzave. Dalje nalazimo obrazlozenje termina
drzavljani v kojem se isti odreduju kao fizicka lica koja imaju drzavljanstvo
te strane 1 pravna lica, partnerstva, udruzenja ili bilo kakve entitete koji takav
status imaju na osnovu vazeceg zakonodavstva u toj strani (Poglavlje II, ¢l. 3,
st. 1, alineja e). Ratio legis koji je, verujemo, zakonodavac imao na umu pri
ovakvoj odredbi, lezi u otvorenosti ove odredbe, odnosno na postavljanju sto
Sirih granica pri odredivanju odnosnih lica iz razloga smanjenja izbegavanja

10 Popovi¢, D. (2018). Poresko pravo. Univerzitet u Beogradu — Pravni fakultet,
98-99. James, S., Christopher N., and Belastingen (1978). Economie. The economics of
taxation, Vol. 65. Oxford: Philip Allan.

" Tzuzetak: tacka b) podtacka iii) propisuje poreske oblike, sa naglagenom apozici-
jom ,,0sim carina”, koje pretpostavljamo da zakonodavac ostavlja u nadleznosti drzavama
da, u zavisnosti od potreba, bilateralno ili multilateralno ugovaraju.
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poreza i poreske evazije na medunarodnom nivou, olakSavanja pravilnog utvr-
divanja poreskih obaveza, pomo¢i poreskom obvezniku da osigura i zastiti
svoja prava, zastite od diskriminacije i dvostrukog oporezivanja, kao i fakticke
potrebe da se radi ostvarivanja pogodnosti od novog okruzenja za saradnju
istovremeno uvedu najvisi medunarodni standardi saradnje u oblasti poreza u
Sto vedi broj drzava.'?

PREDMET PRIMENE KONVENCIJE

Predmet primene Konvencije je pruzanje administrativne pomoci u pore-
skim pitanjima izmedu strana.'> Navedena administrativna pomo¢ obuhvata
oblike uzajamne administrativne pomo¢i u poreskim stvarima koju strane pru-
zaju jedna drugoj,'* uz postovanje odredbi Poglavlja IV Konvencije, a koje se
odnosi na formu zahteva za pomo¢, odredbe o odgovoru na zahtev za pomoc,
odredbe o zastiti lica i ograniCenja obaveze pruzanja pomoci, odredbe o tajno-
sti obavestenja kao i odredbe o preduzimanju postupka po zahtevu za pomoc¢.

Oblici pomo¢i, odnosno forme u kojima je predmet primene definisan,
obuhvataju: razmenu obavestenja (razmena obavestenja na zahtev, automatska
razmena obaveStenja, spontana razmena obaveStenja), istovremene poreske
kontrole, poreske kontrole u inostranstvu, pomo¢ u naplati ukljuc¢ujuci zastitne
mere i dostavljanje dokumentacije.'

RAZMENA OBAVESTENJA

Razmena obavestenja izmedu strana odnosno drzava potpisnica, u smislu
Konvencije, vrsi se ukoliko se moze predvideti da ¢e biti od znacaja za admi-
nistriranje ili prinudno izvrSenje unutrasnjih zakona koji se odnose na poreze,'
te je predvideno da strane mogu, izjavom upuéenom depozitaru, predvideti
da pre iniciranja razmene obavestenja izmedu strana obaveste svog rezidenta

12 Preambula Konvencije sadrzi odredene principe i nacela na kojima poc¢iva Kon-
vencija i koji odreduju nadin tumacéenja Konvencije, $to je od posebnog znacaja kod odred-
bi u kojima je nabrajanje egzemplarnog (otvorenog) karaktera.

13 Konvencija, Poglavlje I, ¢l. 1, 1

Y Izrazi drzava trazZilac i zamoljena drZava oznacavaju bilo koju stranu koja trazi
administrativiu pomo¢ u poreskim pitanjima i bilo koju stranu od koje se trazi da pruzi
takvu pomo¢ — Ibid., Poglavlje II ¢l. 3. st. 1. t. a), 1.

5 Ibid., Poglavlje I, ¢l. 2, 1.

16 Ibid., Poglavlje I1L, odeljak 1, ¢l. 4,t. 1, 1.
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ili drzavljanina.!” Oblici razmene obaveStenja propisanih Konvencijom su:
razmena obaves$tenja na zahtev, automatska razmena obavesStenja i spontana
razmena obaves$tenja.'s

Kako zaklju¢ujemo iz navedenih odredaba, upotreba pomenutog prav-
nog sredstva iz Konvencije, odnosno razmena obaveStenja, primenjuje se
isklju¢ivo u sluc¢ajevima kada nacionalno poresko zakonodavstvo ne moze
da pruzi adekvatan odgovor i efikasno reSenje u smislu administracije ili
prinudnog izvrSenja. Ovakav model razmene obavestenja predstavlja visok
standard u razmeni informacija u poreskim pitanjima, budué¢i da zamoljene
drzave imaju moguénost da, u poreskim pitanjima, koriste i poverljive podatke
finansijskih institucija. Stoga Konvencija predvida i zastitne mehanizme dosta-
vljanja obavestenja kako bi osigurala najvisi standard poverljivosti podataka'®
(Konvencija, ¢l. 22. — Tajnost). Naime, Konvencija predvida® da nista $to je
predvideno Konvencijom ne uti¢e na prava i zastitu na koju lica imaju pravo
po zakonima ili u pravnoj praksi Zamoljene drzave, istovremeno predvida da
zamoljena drzava nema mogucénost da odbije davanje obaveStenja samo zato
Sto obavesStenja poseduje banka, druga finansijska institucija, zastupnik ili
lice koje radi u agenciji ili fiducijarnom svojstvu ili koje ima veze sa vlasni-
Stvom interesa u licu.?! Ovakav stav Konvencije otvara moguénost saradnje
izmedu drzava u sluc¢aju medunarodnog pranja novca, poreske evazije, drugih
finansijskih malverzacija, odnosno razmenu obavestenja, s obzirom da drzave
potpisnice imaju duznost da saraduju, iako trazene podatke ne poseduje apo-
strofirana zamoljena drzava nego neka privatna finansijska institucija? koja
posluje u Zamoljenoj drzavi.

Korak dalje u standardima razmene obavestenja predstavlja Direktiva
Evropske unije o spre¢avanju zloupotrebe finansijskog sistema u svrhe pranja
novca i terorizma,” koja takode reguliSe razmenu obavestenja izmedu drzava
u slucajevima najtezih finansijskih krivi¢nih dela, odnosno poreskih krivicnih
dela. Medunarodni standardi u oblasti kriviénog i poreskog prava u koor-
dinaciji imaju znacajan uticaj na razmenu obaveStenja i efikasno suzbijanje
finansijskih malverzacija.

17 Konvencija, Poglavlje III, odeljak 1, ¢l. 4, t. 3, 1.

18 Ibid., Poglavlje III, odeljak 1, ¢l. 5, 6, 7, 1.

19 Oberson, Xavier. (2015). International exchange of information in tax matters:
towards global transparency. Edward Elgar Publishing, 9.

20 Konvencija, Poglavlje 1, odeljak 3, ¢l. 21, st. 1, 1.

21 Ibid., Poglavlje 1, odeljak 3, ¢l. 21, st. 4, 1.

22 Banka, zastupnik ili lice koje radi u agenciji ili u fiducijarnom svojstvu ili koje
ima veze sa vlasni$tvom interesa u licu.

2 Directive (EU) 2015/849 — prevention of the use of the financial system for the
purposes of money laundering or terrorist financing
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Razmena obavestenja na zahtev predvida da na zahtev drzave trazioca,
zamoljena drzava dostavlja drzavi traziocu sva obavestenja predvidena Kon-
vencijom koja se odnose na odredena lica ili transakcije.*

Automatska razmena obaveStenja predstavlja razmenu obavestenja u
odnosu na kategorije predmeta i postupaka koje Strane utvrduju sporazumno,
na automatski nacin. Vid razmene podataka kao Sto je ovaj predstavlja glo-
balni standard razmene obavestenja kojem je medunarodna zajednica tezila od
februara 2012. godine, kada su pet evropskih zemalja (Francuska, Nemacka,
Italija, Spanija i Ujedinjeno Kraljevstvo) izrazile nameru da razviju sistem
automatske razmene podatak sa Sjedinjenim Americkim Drzavama kako bi na
najefikasniji nac¢in omogucile implementaciju americkog Zakona o ispunjenju
poreskih obaveza vlasnika racuna u inostranstvu® i koji predstavlja set propisa
koji su doneti u cilju borbe protiv utaje poreza. Od tada do danas postignuto
je implementiranje automatske razmene podataka u Konvenciju, te da veéina
potpisnica prihvati tu tendenciju, kao i da se automatska razmena podataka
nametne kao budu¢i globalni standard.

Spontana razmena obavestenja obuhvata okolnosti u kojima strana, bez
prethodnog zahteva, prosleduje drugoj strani obavestenja o kojima ima sazna-
nja.’® Predvideno reSenje — spontana razmena obavestenja, predstavlja dodatnu
meru, postavljenu predostroZnosti radi, odnosno radi $to vece sigurnosti da ¢e
biti pokrenuta sporna poreska pitanja, ¢ak i ako neka od strana jo§ uvek nema
saznjanja o datim okolnostima.

PORESKE KONTROLE

Konvencija predvida dve vrste poreskih kontrola u odnosu na podnosi-
oca zahteva za poresku kontrolu i mesta poreske kontrole. Naime, Konvencija
predvida istovremene poreske kontrole i poreske kontrole u inostranstvu.?’

Poreska kontrola jeste jedna od najvaznijih poreskih funkcija, jer treba
da omoguéi pravilno i blagovremeno ispunjavanje poreskih obaveza,”® stoga
pokusaj regulacije instituta poreske kontrole na nivou medunarodne zajed-
nice predstavlja znacajan korak u otkrivanju potencijalnih rizika u poreskim
pitanjima. Tendencija porasta medunarodnog poslovanja donela je odredene

24 Konvencija, Poglavlje III, odeljak 1, ¢l. 5, t. 1, 1.

2 FATCA (Foreign Account Tax Compliance Act).

¢ Konvencija, Poglavlje III, odeljak 1, ¢l. 7, t. 1, 1.

2 Ibid., Poglavlje 111, odeljak 1, ¢1. 8.1 9, 1.

2 Andelkovi¢, M. (2016). Neke specifi¢nosti poreske kontrole u savremenim uslovi-
ma poslovanja. Zbornik radova Pravnog fakulteta u Nisu, 55.74: 161-173.
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teskoc¢e kada je u pitanju provera i kontrola poreskih rizika, te je ovakav naéin
regulisanja pozitivan podsticaj, pre svega velikim poreskim obveznicima da
svoje poreske obaveze reguliSu u skladu sa zakonom. Istovremene poreske
kontrole omogucavaju da na zahtev jedne od strana, dve ili viSe strana utvrde
predmet i postupak, te organizuje istovremenu poresku kontrolu.?’ Istovre-
mena poreska kontrola u smislu Konvencije, buduéi da svaka strana na svojoj
teritoriji vr$i kontrolu jednog ili viSe lica u kojima oni imaju zajednicki ili
povezani interes, mora obuhvatati i razmenu obavestenja, buduéi da se istovre-
mena poreska kontrola vrsi u cilju razmene relevantnih obavestenja koje istom
dobijaju.’® Pomenuti na¢in poreske kontrole po svojim odlikama predstavlja
sprecifican na¢in razmene obavestenja, odnosno njegovu podgrupu.

Poreske kontrole u inostranstvu mozemo nazvati poreskim kontrolama
sa inostranim posmatra¢ima, buduéi da na zahtev nadleznog organa drzave
trazioca, nadlezni organ Zamoljene drzave moze dozvoliti predstavnicima
nadleznog organa drzave trazioca da budu prisutni u odgovaraju¢em delu
poreske kontrole u inostranstvu.’' Detaljan nacin organizovanja poreske kon-
trole naveden je u ¢l. 9. st. 2. Konvecije, gde se navodi da, ukoliko je zahtev
prihvacen, nadlezni organ Zamoljene drzave, §to je pre moguce, obavestava
nadlezni organ drzave traZioca o vremenu i mestu istrage, nadleznom organu
ili sluzbeniku koji je odreden da sprovede kontrolu, kao i o postupcima i uslo-
vima koje zamoljena drzava zahteva za sprovodenje kontrole. Dalje, na istom
mestu, Konvencija odreduje da sve odluke u vezi sa sprovodenjem poreske
kontrole donosi zamoljena drzava, te ucesnike poreske kontrole drzave tra-
zioca svodi na nivo posmatraca sa moguc¢noséu da saznanja do kojih dodu
upotrebe u skladu sa prilikama u svojoj mati¢noj drzavi.

POMOC U NAPLATI

Odeljak III Konvencije posvecen je pomo¢i u naplati poreskih potraziva-
nja i zastitnim merama u cilju iste. Konvencija (¢l. 11, st. 1) uvodi princip da
za naplatu poreskih potrazivanja drzave trazioca zamoljena drzava preduzima
mere kao da je re¢ o njenim sopstvenim potrazivanjima. Naravno, targetirana
su odredena poreska potrazivanja i odredena lica, kao i odreden rezim za umrla
lica ili njihovu zaostavstinu.

Naime, poreska potrazivanja na koja se navedeno primenjuje moraju biti
izvr$na u drzavi traziocu, odnosno, ukoliko se strane ne dogovore drugacije,

2 Konvencija, Poglavlje 111, odeljak 1, ¢l. 8. st. 1, 1.

30 Ibid., Poglavlje 11, odeljak 1, ¢l. 8. st 2, 1.
31U Ibid., Poglavlje 111, odeljak 1, ¢1. 9. st. 1, 1.
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koja nisu osporena. Sve navedeno je u slucaju da se potrazivanje odnosi na
lice koje je rezident drzave trazioca, medutim ukoliko se potrazivanje odnosi
na lice koje nije rezident drzave traZioca, navedeno se primenjuje samo kada
se potrazivanje vise ne moze osporiti, ukoliko se strane ne dogovore drugaci-
je.3? Ukoliko se radi obavezi pruzanja pomoci u naplati poreskih potrazivanja
koja se odnose na umrla lica, ista je ograni¢ena na zaostavstinu ili iz imovine
koju je stekao svaki od naslednika.’* U ovom slu¢aju ostaje nejasno da li ¢e
naslednici odgovarati za poresko potrazivanje solidarno ili na neki drugi nacin,
mada je moguce pretpostaviti da ¢e se nacin ispunjenja poreskog potrazivanja
vrsiti po pravilima Zamoljene drzave, buduéi da se isto ispunjava na njenoj
teritoriji. Prate¢a dokumentacija koja se prilaZze uz zahtev za administrativhu
pomo¢ navedena je taksativno u ¢l. 13. Konvencije. Kao poseban rok za pri-
nudnu naplatu poreskog potrazivanja navodi se rok koji je ureden zakonom
drzave trazioca, dok je za opsti rok za prinudnu naplatu poreskog potrazivanja
propisano 15 godina od dana donoSenja originalnog akta koji dozvoljava pri-
nudnu naplatu.*

Zastitne mere koje se mogu primeniti na zahtev drzave trazioca Kon-
vencija postavlja na opsti nacin, pretpostavljamo u zavisnosti od potreba
konkretnog poreskog potrazivanja i zakonskih moguénosti Zamoljene drzave i
one se mogu preduzeti ¢ak i ako se potrazivanje osporava ili jo§ nije predmet
akta koji dozvoljava izvrSenje.*®

Odredbe koje se odnose na sve vrste pomoc¢i

Odredbama koje se odnose na sve vrste pomoci ureduju se obavestenja
koje drzava trazilac treba da dostavi, odgovor na zahtev za pomoc¢, zastita lica
i ograni¢enja obaveze pruzanja pomoci, tajnost i postupci.

Zajednicko svim pomenutim odredbama jeste da predstavljaju tehnicki
deo za pravilno vrSenje svih oblika pomoc¢i sa detaljnim uputstvima za vrSenje
istih. U ovom radu nece biti polemisanja o svakoj odredbi ponaosob, buduéi
da je fokus ovog rada na oblicima pomo¢i koji su propisani Konvencijom, te
da su pomenute odredbe, koje su smatrane bitnim, objasnjene u okviru istih.

32 Konvencija, Poglavlje II1, odeljak 2, ¢l. 11, st. 1.1 2, 1.
33 Ibid., Poglavlje 111, odeljak 2, ¢l. 11, st. 3, 1.

34 Ibid., Poglavlje 111, odeljak 2, ¢l. 14, 1.

35 Ibid., Poglavlje 111, odeljak 2, ¢l. 12, 1.
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Posebne odredbe

Posebne odredbe’ propisuju nacin primene Konvencije, jezik za zahteve
za pomo¢ 1 odgovore i regulisanje redovnih i vanrednih troskova.

Odredbe za nacin primene Konvencije donose resenja u konkretnim pita-
njima ukoliko dode do spornih situacija u praksi, pa tako navodi da o primeni
Konvencije strane medusobno komuniciraju preko svojih nadleznih organa,
predvida Koordinaciono telo za pracenje primene i razvoja Konvencije pod
okriljem OECD-a, kao i obavezu generalnog sekretara OECD-a da obavestava
strane i drzave potpisnice koje jo§ uvek nisu potvrdile, prihvatile ili odobrile
Konvenciju, o misljenjima koje je donelo pomenuto Koordinaciono telo, kao i
o postignutim dogovorima.’’

Jezik na kojem se sastavlja zahtev za pomo¢ i odgovor na isti jeste jedan
od sluzbenih jezika OECD-a i Saveta Evrope ili na bilo kom drugom jeziku
koji je bilateralno dogovoren izmedu odnosnih drzava ugovornica.*® Sluzbeni
jezici OECD-a i Saveta Evrope su engleski 1 francuski, dok se u Savetu Evrope
kao radni jezik navode i nemacki, italijanski i ruski u zavisnosti od potreba.

Redovne troSkove nastale prilikom pruzanja pomoc¢i snosi zamoljena
drzava, dok vanredne troskove nastale prilikom pruzanja pomoci snosi drzava
trazilac, sa ostavljenom opcijom da se strane bilateralno dogovore drugacije
ako je potrebno. Navedeno reSenje karakteristicno je za medunarodne konven-
cije ovog tipa.

ZAVRSNI DEO

Inicijative medudrzavne saradnje u stvarima koje su u bliskoj proslo-
sti predstavljale povrede suvereniteta jedne drzave, moze se reci predstavljaju
svojevrsni trend unifikacije prava na svetskom nivou. Najvidljivije promene,
ali i promene koje se najteze implementiraju, jesu u oblastima krivi¢nog i
poreskog prava, buduci da uti¢u direktno na stubove suvereniteta drzave. Kada
razmatramo realne potrebe da se ovakve vrste konvencija implementiraju u
poredak medunarodnog prava, nailazimo na opre¢na misljenja. S jedne strane
deluje da u vremenu kada je medudrzavno poslovanje preuzelo primat u toko-
vima novca i kada drzave rade na tome da pruze adekvatan odgovor na poreske
rizike u pomenutom ambijentu, dolazimo do odgovora da su vrste saradnje,
propisane Konvencijom neophodne i da ¢ak tendencija regulisanja ove oblasti

36 Ibid., Poglavlje V, 1.

37 Ibid., Poglavlje V, ¢l. 24, 1.
3 Ibid., Poglavlje V, €l. 25, 1.
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treba da bude ka automatskoj razmeni obavestenja, kao teziSta medunarodne
saradnje u poreskim stvarima. Medutim, s druge strane, postoje veliki rizici od
povrede osnovnih nacela finansijskog prava, kao $to su povreda tajnosti poda-
taka i povreda principa jednakog poreskog tretmana. Smer u kojem se krece
medunarodna zajednica neizbezno vodi ka unifikaciji i postavljanju zajednic¢-
kih standarda u poreskim pitanjima, a da li ¢e to reSenje biti adekvatno i u
praksi izvodljivo, pokazaée vreme.

LITERATURA

Andelkovi¢, M. (2016). Neke specificnosti poreske kontrole u savremenim uslovima
poslovanja. Zbornik radova Pravnog fakulteta u Nisu, 55.74.

Daniels, A. H. M. (1988). International Cooperation between Tax Authorities — The
Multilateral Convention on Mutual Administrative Assistance in Tax Matters of
the Council of Europe/OECD. Legal Issues of European Integration, 15.

James, S., Christopher, N., and Belastingen (1978). Economie. The economics of taxati-
on. Vol. 65. Oxford: Philip Allan.

Mann, Frederick Alexander. (1964). The doctrine of jurisdiction in international law.
Martinus Nijhoff.

Oberson, X. (2015). International exchange of information in tax matters: towards glo-
bal transparency. Edward Elgar Publishing.

Popovi¢, D. (2018). Poresko pravo. Univerzitet u Beogradu — Pravni fakultet.

Zakoni i drugi pravni akti

Konvencija o uzajamnoj administrativnoj pomo¢i u poreskim pitanjima — OECD. Pu-
blishing, and Organisation for Economic Co-operation and Development. The
multilateral convention on mutual administrative assistance in tax matters: amen-
ded by the 2010 protocol. Organisation for Economic Co-operation and Deve-
lopment, 2011.

OECD Classification of Taxes and Interpretative Guide.

Directive (EU) 2015/849 — prevention of the use of the financial system for the purpo-
ses of money laundering or terrorist financing.

FATCA (Foreign Account Tax Compliance Act).

617



Op1oMIIM U3 MIPaBHE MPaKCce

OJABPAHA ITPAKCA
N3 OBJACTHU I'PABAHCKOI' ITPABA

Yera wi. 32. c1. 1.

Ha cyny aexu oarosopHoct aa
OCUTYpa [a CBH OHH KOjH HMAajy HeKy
NpOLEeCHY YJIOry Y MApHMIM NOCTyMNa-
jy caBecHO u 0JiaroBpeMeHO, Kako OM
ce u3zlernio OMJI0 KaKBO HeNmoTpeOHO
OIyroBjaver-e MOCTYNKA, TAKO Aa H
Kalllbeha BelITaKa y U3paJu U A0CTa-
B/balby HA/Ia3a ca MHILbemeM J0BOIe
10 noBpesie npasa Ha cyheme y pasym-
HOM POKY.

Oonyka YcitiasnoZz cyoa

00 7. aiipuna 2022. — Yoc 3708/18.
(BKC; AC y Kpadyjesyy, BKC).

U3 obpasznocerva:

[6] 3. YcraBHM cyn je, y COpOBEACHOM
[OCTYIKY, Ha OCHOBY M3BPILCHOI YBHIA Y
cnuce npeamera OcHoBHOT cyna y /[ecro-
toBuy I1. 440/11. u noxymeHTalHjy TPHUIIO-
JKEHYy Y3 YCTaBHY »kanOy, yrBpauo cienche
YHELEHUIIC U OKOJIHOCTH OJ1 3Ha4aja 3a OfIy-
YHBaKkE Y OBOM YCTABHOCY/ICKOM IOCTYIIKY.
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[7] Tyxwunan JI. T, oBae moagHocuian
ycTraBHe »xanbe, momHeo je 23. ¢debOpyapa
2009. romune Tyx0y OMNIUTHHCKOM Cyny Y
JlecroToBIly NPOTHB TYKEHOI jaBHOT Ipe-
noyseha (...) ,,P*“ PecaBuma, pagm HakHame
mrere. [lo Tyx0m je Qopmupan mpeaMeT
I1. 106/09.

[8] HakoH ycrnocraBiba HOBE MpEXe Cy-
JI0Ba, MOCTYIaK je HacTaBJbeH npes OCHOB-
HuM cynoMm y Ilapahuny — Cyzacka jenuanna
y Hecnotormy y npeamery I1. 148/10.

[9] OcuoBuu cyn y Ilapahuny — Cyn-
cKka jenmuHHIA y JlecnoToBIy je mpecyaom
I1. 148/10. ox 28. anpuna 2010. ronuHe ox-
01O Ka0 HEOCHOBAH TY)KOCHH 3aXTEB.

[10] Anenanmonu cyn y Kparyjesmy je
pememem [k, 3023/10. ox 3. mapra 2011.
TOJWHE YKHHYO HpBOCTEHCHY Mpecyny H
IIPeIMET BPaTHO MPBOCTEIICHOM CyTy Ha II0-
HOBHHU IIOCTYIIaK.

[11] TIpeamer je mobuo HOBH OpoOj
I1. 440/11.
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[12] OcnoBuu cyn y INapahuny — Cyx-
cKka jenuHuia y JlecnoToBlly je peliereM
I1. 440/11. om 3. oktobpa 2011. roxune
OJpEeNo 3aCTOj MOCTyIKa y Tpajamy on 60
JlaHa, ca 00pa3NioKEHEM Jia je ITyHOMONHUK
MOTHOCHOIIA YCTaBHE Kaj0e MpeyIoKHO 3a-
CTOj MOCTYIKA ¢ 0O3UPOM Ha TO J]a OCTOjU
MOryhHOCT MUpPHOT pelIaBama Cropa.

[13] [TynomohHMK mogHOCHOLA YCTaBHE
Jkanbe je momHeckoM on 22. jamyapa 2013.
TOJIMHE TPAXKUO HacTaBak noctymka. Cieze-
he pounmre je 3akazano 3a 25. mapt 2013.
TOJIVIHE.

[14] VYBubaj usBaH 3rpajge cyma ca cyi-
CKUM BELITAaKOM je u3BpuIeH 15. jyma 2013.
roauHe. Jlat je HaIor Cy/ICKOM BELITaKy jaa
W3pagy Haja3 ¥ MHIUBEHE Y poky on 30
JiaHa.

[15] OcHoBHU cyn y JlecnoToBiy je 10-
nucoM ox 17. anpuia 2014. roqune Tpaxuo
O] CY/ICKOT BellITaka Jia y mTo Kpahem poky
U3paay Hajla3 ca MUIIJBCHHEM.

[16] OcnoBuu cyn y JecmotoBuy je
MIOHOBHUM JIoTUCOM on 25. cenremOpa
2014. roaumHe TPaXkMo Of CYIACKOT BelITa-
Ka 1a y mro kpahem poky m3paau Hanas ca
MHIJBEHEM.

[17] Hana3 ca MuIbeHEM CYICKOT Be-
IITaka Ha OKOJIHOCT BPEIHOCTH ILITETE J0-
cTaBJbeH je cyny 6. HoBeMOpa 2014. rogune.

[18] OcnoBHu cyn y /[ecnoroBmy
je ocmopenom mnpecynom II. 440/11. on
24. jyma 2015. roguHe, y CTaBy IIPBOM HU3pe-
Ke, ofgbanuo TyxOy y Jely y KojeM je Tpa-
JKEHO J1a ce 00aBeKe TY)KEHU Ja MOJHOCH-
olly MJIaTH HakHaxy mreTe 300r omrehema
HaCTaJIMX Ha CTaMOEGHOM 00jeKTy MOAHOCH-
ola, 0K je, y CTaBy JPYTOM H3peKe, 010Ho
Kao HEOCHOBAaH TY)KOCHM 3aXTeB 3a HaKHa-
Jly TOTaJlHE IITETe Ha IITAJI Ca CEHaKoM,
KOIIIy 338 CMEIITaj MOJHONPHBPEAHUX POU-
3BozIa U OyHapy.

[19] Anenammonu cyn y Kparyjesuy je
ocmopeHom mpecyrom [x. 303/16 om 12.
janyapa 2017. roguHe 0A0MO Kao HEOCHO-
BaHy JkaJ0y ITOJHOCHOIA yCTaBHE Kajde M
MOTBPJIHO MPBOCTEIICHY MPECYILY.

[20] BpxoBHHU KacallMOHU Cy1 je OCIO-
penom npecynom Pes. 1034/14 ox 26. okro-
Opa 2017. romuHe 0A0MO Ka0 HEOCHOBAHY

pEBH3Hjy TMOJHOCHOLIA yCTaBHE Xanbe u
MOTBPAKO JIPYrOCTENCHY Tpecyny. PeBusuj-
cKa mpecysa je JOCTaB/beHa MyHOMONHHKY
nojiHoCcHoma ycraBue jxainbe 27. ¢ebpyapa
2018. ronune.

[21] ¥ mpenmeTHOM TOCTYIKY je 3aKa-
3aHO 28 pouuiITa 32 [VIABHY paclpaBy, U
4yeMmy 13 pouniira 3a IaBHY pacrpaBy HHje
OJpKaHo (MET POYHMINTA HUjE OIPIKAHO 300T
MOJIHOCHOLIA YCTaBHE Kanle, [[Ba POYHIITA
HUje Op)KaHO 300T CY/ICKOT BeIITaKa, jel-
HO POYMIITE HHUje OAPKaHO 300T HeypemHe
JIOCTaBe CTpaHKama y IIOCTYNKY M YETHPH
POUMINTA HHUje OIPIKAHO 300T TEHEPAIHOT
IITpajKka aaBoKaTa). Y TOKYy HOCTyNKa H3-
BElCH je JOKa3HH MOCTyMmak yBuhajeM Ha
JMIy MECTa, BELITa4CHEeM, CacilyllameM
CBE/IOKA, IOJIHOCHOILIA YCTaBHE jkajbe Kao
HNapHUYHE CTPAaHKE M YBUJIOM Y INHCMEHY
JTIOKYMEHTAIIH]y.

[...]

[24] 5. Ilonazehn ox Tora na je ycras-
Ha jxajnba M3jaBJbeHa 300r MOBpesie Ipasa
Ha cyheme y pasyMHOM pOKYy, YCTaBHHU CyIl
Hajpe KOHCTaTyje Ia MapHUYHM TOCTYIaK
0 CBOjOj MPHUPOIH TIPEICTaBIba jeAHMHCTBE-
Hy LEJIHHY KOjH 3all0YMESC ITOAHOIICHEM
Ty)0e, a 3aBpllaBa Ce JOHOIICHEM OUTYKE
KOjOM € IOCTYIaK MPaBHOCHAKHO OKOHYa-
Ba, a4 aKO je J03BOJHEHO BAHPEIHO MPABHO
CPEICTBO, OHJIA JI0 OKOHYaHa MOCTYIKa MO
TaKBOM IIPAaBHOM CPEJCTBY. Y BE3H ca THM,
3a OLIEHY II0CTOjarba MOBPEJE TIpaBa MOJHO-
cHolla yCTaBHE jKajibe Ha cyheme y pasym-
HOM POKY peJIeBaHTaH je MEpUOJ O Kaja je
MOJHOCHIIAL] MOAHEO TyxkO0y ONIITHHCKOM
cyny y Hecnorosiy, 23. ¢ebpyapa 2009.
FOIMHE, N0 JIOHOIICHa OCIOpPEHE Ipecyie
BpxoBHor kacammonor cyma Pes. 1034/14.
on 26. oktoOpa 2017. roguHe, KOjoM je map-
HUYHH [OCTYIaK KOHAuyHO 3aBpiieH. Jakie,
MpeJIMETHH NMAPHUYHHU MOCTYNaK je Tpa-
jao ocam roamHa u ocaM Mecelu.

[25] HaBeneHo Tpajarbe mapHHUYHOT I10-
CTyIIKa, caMo 1o ceOu, MOXKe yKa3uBaTH Ha
TO J1a TIPEMETHH MOCTYIaK HHje OKOHYaH y
OKBHUPY pa3yMHOT poka. [Ipu Tom, rnojam pa-
3yMHE Jy)KHHE Tpajarba jeJHOT CYACKOTr 110-
CTyIIKa je pejlaTHBHA KaTeropuja koja 3aBH-
CH O]l HU3a YMHMIIALA — CIIOKEHOCTH YHHbC-
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HUYHUX W TPABHUX IHTama Y KOHKPETHOM
HpeaMETy, IOHAIIaka MOAHOCHOLA YCTaBHE
’Kaybe Kao CTpaHKe y MOCTYIIKY, IOCTYyIamba
HAJUIKHUX Cy/IOBa KOjU BOZAE MOCTYIAK M
3Ha4aja TpaBa O KOME C€ y IOCTYNKYy pa-
CIIPaBJba 32 MOAHOCHOLIE.

[26] YcraBHu cyn Hajupe ykasyje na je
KOHKPETHH CIIOp OMO MpPaBHO U YHUILECHU-
4HO cioxeH. Haume, y Tyx0u je nucrakHyTo
BHILIC 3aXTE€BA, Y TIOCTYIIKY j€ U3BEICH J0Ka-
3HM NOCTyNaK yBubhajeM Ha JuIly MecTa, Be-
IITaYeHEM, CaCIyIlalkeM CBEJOKA, MOIHO-
CHOLIA YCTaBHE Kaj0e ¥ yBUJIOM y MHCMEHY
JTIOKyMEHTALH]y.

[27] TogrocHnan ycTaBHe kajbe je Kao
TY)KHJIall Y HOCTYNKY MMao MaTepujaiHo-
[pPaBHU MHTEPEC Ja Ce MOCTYNaK OKOHYA Y
mro kpahem poky. Mehytum, nogHocumnan
j€ CBOJUM IOCTYIambeM IONPHHEO ITyiKH-
HHM Tpajama IOCTYNKa, jep MeT POdYMIITA
3a DIABHY paclpaBy HHje OJpKaHO 300r
MOJHOCHOLIA.

[28] YcraBHu cyn ouemyje aa je ayxu-
HU Tpajama IOCTyNKa OUTHO JONPUHEIIO
MOCTYNAmhe HAMISKHUX CyHOBa. YCTaBHU
CyA KOHCTaTyje Jla Ha CyIy JIeKH OJrOBOp-
HOCT J]a OCUTypa Ja CBH OHHM KOJH HMajy
HEKy MpOLECHY YJIOTY y TapHHULU HOCTY-
Majy CaBecHO M OnaroBpemMeHo, Kako O0u ce
n30erio OWII0 KakBO HENOTPEOHO OIyro-
Biauere nocrynka. C THM y Be3M, YCTaBHH
CyA yKasyje u Ha cTaB EBporickor cyna 3a
JbyACKa TIpaBa MpeMa KojeM je CyI AyKaH
na 00e30ean 1a BEIITAlK Y Pa3yMHOM POKY
JIOCTaBe CBOj HaJla3 ca MUIBEHEM (BUACTH
npecyny y npeaMery HankoB mportuB Ma-
KezloHuje, 0poj 26541/02, on 29. HOBeMOpa
2007. romgune, cT. 46). [lakie u Kalmbema y
U3paa U JI0CTaBJbatby Halla3a ca MHIIIbE-
EM JIOBOJIC 10 TMOBpEJe IpaBa Ha cyheme
y pa3syMHOM DOKY. Y KOHKPETHOM CITy4ajy,
cylckoM BemTaky je 15. jyma 2013. romune
JlaT HaJor aa y poky ox 30 maHa nmocTaBH
Hajla3 ca MHUIUBCHEM, a BEIITAK je, HAKOH
JIBE CYJCKE YpreHIije, TOo ypaauo 6. Ho-
BeMOpa 2014. ronuHe (3HAYM HAKOH TOAWHY
JlaHa U 4EeTHPU Mecela), a TaKBO MOCTyIa-
G BELITAKa je JOBEJO M J0 HEOApIKABAbA
JIBa POYHIIITA 32 [VIABHY PACIpaBy.
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[29] YcraBHM cyn je mpu TOME MMao y
BUJy [ je NPBOCTENEHM CyJ, Ha MpPeuIor
MOAHOCHONA yCTaBHE JKajnbe, peIIemheM
3. okrobOpa 2011. romwne, OApeaNO 3acTOj
MIOCTYTIKA U 12 je MOAHOCHIAIl TeK MOJHe-
ckoM ox 22. janyapa 2013. roguHe Tpaskuo
HacTaBak IIOCTyNKa, a HapeaHo cienehe
pounmre je 3akazano 3a 25. mapt 2013.
roauHe. YCTaBHH CyJ OLEIbYje Ja Ce OBaj
BpPEeMEHCKH nepuon ox 3. oktobpa 2011. mo
25. mapta 2013. romuHe HE MOXE CTaBUTH
Ha TepeT Cydy. 3aTuM, UYeTHUPH POUMINTA
HUje OJpPKaHO 300r TEHEpPAIHOT MITpajKa
anBokara. Ha xpajy, oBaj mocrymak ce BoO-
MO TIpeA TPHU CyICKe HMHCTaHIE, IITO je
caMo 1o ceOu JIOIPHHENO IYKHUHH Tpajarba
MOCTYTIKA. YCTaBHHU CyJ OLEHbYje a CBE Ha-
BEJICHO TPEACTaBJba 00jEKTUBHE OKOJIHOCTH
KOje ce He MOTY CTaBHTH Ha TEPET Cyay U
na mpema mpakcu EBporickor cyna 3a Jbya-
CcKka mpaBa, KOjy INpHXBara YCTaBHU CyI,
caMO OHA Kallllelha U OJyroBlavyeHa Koja
Cce MOTY TpPHIIHCATH CyIOBUMA U JPYTUM
JIpKaBHUM OpraHMMa MOTY JIOBECTH O 3a-
KJbydKa O HETIOIITOBAamY IIpaBa Ha Cyheme
Yy pa3syMHOM pOKy (BuzeTH mpecyny EBpom-
CKOT Cy/ia 3a JbyjcKa npasa Proszak ipoitiug
ITomcke, 6poj npexcraske 2/1997/786/987,
on 16. neuemobpa 1997. rogune, ct. 40).

[30] Wmajyhm y BuOy cBe HaBeIeHO,
VYcraBHU CyJ je OIEHHO Ja je y TapHHY-
HOM IIOCTYIKY Koju je Bohen mpen OcHOB-
HUM cyroM y JlecmoroBiy y npenMery
I1. 440/11. (panuje y npenmery OmiiTuH-
ckor cyna y [Jecnorosuy II. 106/09) non-
HOCHOIly YCTaBHE jkaj0e moBpeheHo mpaBo
Ha cyheme y pasyMHOM pOKy, 3ajemue-
HO onmpexbom wi. 32. ct. 1. Ycrama, Te je
yCTaBHY >KaJi0y yCBOjHO, CarslaCHO OAPEn-
ou . 89. ct. 1. 3akoHa 0 YcraBHOM cymy
(Cnyaucoenu cnacnux PC, 6p. 109/07, 99/11,
18/13. — Omnyka VC, 40/15. — np. 3akoH
u 103/15), omnyayjyhu xao y T. 1. u3peke,
TIPBH JI€0.

[31] 6. Ha ocHoBy onpente wi. 89. cr. 3.
3akoHa 0 YcTaBHOM Cyqy, YCTaBHH CyI je y
T. 2. U3peKe OJUIY4HO Ja Ce IPABUYHO 3310-
BOJBCH-E MOIHOCHOLIA yCTaBHE jkaibe 300r
yTBpheHe moBpene mpasa Ha cyheme y pa-
3yMHOM POKY OCTBapH yTBplhemeM mpaBa Ha
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HaKHA/ly HeMarepHjaiHe MITeTe Y U3HOCY OfF
500 eBpa, y OMHAPCKO] IPOTUBBPETHOCTH
o cpeameM Kypcy Hapomne 6anke Cpouje
Ha JlaH UcIulaTe, Ha TepeT OYLeTCKUX Cpell-
cTaBa — pas3geo MUHHCTapCTBO NpaBie, Y
POKY OZ YETHPH Mecela oj] JaHa J0CTaBJba-
Ha OBE OUTyke MUHHCTapCTBY.

[32] IIpunukoM oTyyuBama O BUCUHHU
HEMaTepHjajHe IITeTe KOjy je MOTHOCHIIAIL
nperpreo 300r yTBpheHe moBpene mpa-
Ba, YCTaBHH CyJ je LEHHO CBE OKOJIHOCTH
3Ha4YajHE y OBOM YCTAaBHOCYICKOM CIIODY.
ITo onenu Cyna, HaBeAGHU HOBYAHU M3HOC
HpEICTaBba aJ[CKBATHY MPABUYHY HaKHAIY
3a MOBpeAy MpaBa KOjy je MOIHOCHIIALL Ipe-
tprieo. Omtyuyjyhu o BUCHHM HakHaze He-
MarepHjaiHe mITeTe, YCTaBHU CYyJ je MMao y
BHUy noctojelly mpakcy oBora cyza, mpaxcy
EBporickor cyaa 3a Jbyjcka NpaBa y CIIH4Y-
HHUM Clly4ajeBHMa, EKOHOMCKE U COIMjasiHe
npuiike y Perryomui CpOuju, YnmbeHnIHy
U IIPaBHY CJIIOKEHOCT CHOpa, IONPHUHOC IO/~
HOCHOLIA YCTaBHE KajI0e y Iy)KHUHH Tpajarba
NoCTynKa u yrBpheHe 00jeKTHBHE OKOJIHO-
CTH KOje Cy JIOIpHHENIe TYXUHH Tpajarmba
MOCTYIKA, Ka0 M caMy CYIUTHHY HaKHaje
HeMaTepHjajHe IITeTe KOjoM ce omTeheHoM
mpy»ka onroapajyhe 3a10BoJbCHeE.

[33] ITopen Tora, YcraBHHM Cyx je IMao
y BHAy HOBHjy mpakcy EBporckor cyna
3a JbyACKAa IMpaBa M3paXeHy y MpPecyan
Casuli u opyu upoinus Cpbuje, mpen-
craBke Op. 22080/09, 56465/13, 73656/14,
75791/14, 626/15, 629/15, 634/15. un
1906/15, ox 5. 4. 2016. rogune, U BUIlIE Ka-
CHHje JIOHETHX Ipecysia, a Koje ce OIHOCe
Ha MUTake BUCHHE HAKHAJIC HEMaTepHjaiHe
mrete gocyhene 30or moBpese mpasa Ha Cy-
heme y pasymHOM poky. Ycknalyjyhu cBojy
JIOCA/IAIIby TIPAKCy ca HaBEICHUM CTaBO-
BUMa EBporckor cyma 3a Jbyicka IpaBa,
VeTaBHU €yl cMarpa 1a HaBeIeHH HOBYAHU
W3HOC MPEACTaB/ba aJEKBaTHY KOMIICH3a-
LUjy 3a MOBpEIYy IpaBa Kojy je IMOJHOCHIIAI
yCTaBHE kande MmpeTpreo 300T HeAETOTBOP-
HOT TI0CTYyIIama Cy/0Ba.

31T v 19, 65.

Cyn kojem je Tyx0a moanera, 0e3
003upa Ha TMoOCTOjalbe cropasyma
0 MECHOj HaJJIeKHOCTH 3a CIIOpPOBe
KOjH HACTaHy M3 YroBopa 0 KpeIuTy
KOjH Cy CTpaHKe 3aK/by4duJje, He MOKe
ce OIIACMTH MECHO HEHA/JIeKHUM IO
CJIy:K0€HOj TYy:KHOCTU — 0e3 MPUroBopa
TY2KEHOT.

Pewere BKC 00 1. okitiobpa 2020.

— P1 392/20, cenitienya I'O BKC

00 7. 0eyembpa 2021.

(1I1 OC y Beozpaoy, OC y Huwy)

U3 obpasnoocerva:

[1] Tpehu ocHoBHU cyn y beorpamy ce
(...) orIacMo MECHO HEHAJIC)KHUM 3a IO-
CTymname y OBOj NPABHOj CTBApH M Tpel-
MetT ycrynuo OcHoBHOM cyny y Humry xao
CTBapHO M MECHO HaJJIEKHOM CYJy.

[2] OcHoBHu cyn y Humry Huje npuxsa-
THO MECHY HaJUISKHOCT M HpeIMeT je J0-
CTaBHO OBOM CYIy pajy pelaBama CykoOa
HAaJUIC)KHOCTH.

[3] PemaBajyhu nactamu cykob MmecHe
HaiexkHOCT (sic/) (...) BpxoBHH Kacarm-
OHH CYJI je Hamiao 1a je 3a cyheme y oBoM
criopy MecHO HamiexaH Tpehn OCHOBHM
cyn 'y beorpany.

[4] TyxOoM momHeToM TOM cCymy Ty-
JKHJbA je TPaXHIa yTBPHEeHE HHUIITABOCTH
. 5. ct. 1. anuneja 1. yroBopa o KpeauTty
on 8. 7. 2013. roguHe 3aKJby4EHOr ca Ty-
JKEHOM OaHKOM M HCIIIaTy HOBYAHOT IIOTpa-
JKHUBamba. Y3 TyxkKOy je MpUIOKHIA O3HAYCHH
YIOBOp O KPEIUTY KOjH CaJpXKU CIIOpasyM O
MECHO] HaJUIS)KHOCTH CyAa ca CEAUINTEM Y
Humry (w1. 18. yroBopa).

[S] 3a oBy BpcTy crmopa 3akOHOM HHje
npensuheHa UCKIbYyYHBA MECHA HAIIEKHOCT
cyma. 3ato ce cyn KojeM je Tyxk0a mojHeTa
HHUje Morao, 6e3 003upa Ha MMOCTOjamke CIO-
pasyma 0 MECHOj HaJJUIC)KHOCTH 3a CIIOPOBE
KOjU HACTaHy M3 yroBopa O KPEIuTy KOjH Cy
CTpaHKe 3aKJby4Wlie, ONIACUTH MECHO He-
HaJUISKHHUM M0 CITyOEHOj Ty>KHOCTH — 0e3
HPHUTOBOPA TY)KEHOT.

[6] Crnopa3sym o MecHOj HaUIeKHOCTH
MOXKE KOPHCTHTH TYXXHJIAI] IPHIHKOM ITOJ-
HOLIEeHa Tyx0e (Ty)KIJba TO HUje YUMHUIIA)
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WIN TYXXCHU HUCTULAKEM IIPUIroBOpa MECHE
HEHAJUIC)KHOCTH (TYy)KCHU Ta 3a caja HUje
HCTAKao).

Yuemhem Bume Jmna y (QuHaH-
cHpamky M H3rpajmbH 00jeKTa, OHH IO
CaMOM 3aKOHY TII0CTajy BaHKH-H/KHH
cyBjJacHUIM Ha u3rpaljeHom oGjexry.
Y mnoctynky creyaja Haj jeAHHUM oOf
HHBECTHTOPAa, OCTAJIM HHBECTUTOPH
HHCY JY:KHH Ja INOJHOCe NMpHUjaBy IO-
TPaKUBakha HUTH U3JYYHHU 3aXTeB aKO
(usuuka neoda Huje usBpuena, seh ce
IBHUX0BA NPABHA 3ajeJHHLIA Pa3Bprasa
NPUMEHOM MPAaBUJIA BAaHNAPHHYHOT
U HU3BPLIIHOI MOCTYNKA, IITO MOApa-
3ymeBa crnposoheme ¢usnuke aeode,
a ako To Huje Moryhe, uuBuiHe neode
— MPoO/ajoM CTBApH H /1e000M OcCTBape-
HHMX HOBYAHHMX CpeJCTaBa Cpa3MepHO
yaejmma.

Pewerse BKC 00 25. ¢pebpyapa 2021. —

Ilpes 362/20, ceniienya 'O BKC

00 7. deyembpa 2021.

U3 obpasnodcerva:

(...) Y ToKky mocTynka Huje Omia crop-
Ha 4YMCHHANA JAa je u3Mely mapHUYHHX
crpaHaka u Tpeher Juia, 3aKJby4eH yroBop
0 3ajeJJHUYKOj M3rpammy objekra y (...) yi.
(...) Op. 25, na kat. mapuenu (...), 1 Aa cy
OHM y4YeCTBOBAJIHM y (DUHAHCHpay U Yy H3-
rpajilbil CIIOPHOT 00jekTa. YroBop je Ouo
[paBHH OCHOB IOJieJie JesioBa u3rpaheHor
objexra Meljy CyMHBECTUTOpPHUMA U CapIKao
je OCHOBHE INpHHIMIIE MOJele, CPa3ZMEpHO
ynaramuMa yrosapada. KoHadHo ypebeme
MelycoOHHUX oHOCa, TpeMa onpeadu . O.
yroBopa, Tpebaso je aa Oyae H3BPILICHO
aHEKCOM Koju hie OuTH 3aKkibydeH y onpele-
HOj ¢a3u rpanme. TadHo je na aHEeKC HUje
3aKJby4EH, Al C€ HE3aKJbYyUHMBAHE aHEKca
HE MOXE HPHUIINCATH IPOITYCTy TYXKHOLA,
Kao IITO YMHE HWKECTCHCHH CYIOBH, jep
aHEKC Kao [OJaTaKk YroBOpy Hoapasyme-
Ba yuemhe CBHX JIMIA KOja Cy 3aKJbydHia
OCHOBHH YTOBOp M Koja cariacHouihy BoJba
MOCTHIKY CIIOpa3yM cajipaH y aHekcy. ITo-
ceOHO HHUje MPUXBATJLUBO CTAHOBHIITE HU-
JKECTETICHUX Cy/I0Ba J]a OM He3aKJbyUHBaIbe
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aHEeKca BOJMIIO TYOUTKY TY’KMOYEBHX IpaBa
HACTaINX yyemheM y HHBECTHpPAmy IPajiibe
Ha OCHOBY yroBOpa.

He MOXe ce NMPUXBAaTUTH HU apryMEHT
0 HEOCHOBAHOCTH TY)KHOYEBOT 3aXTEBa 3aTO
IITO HHUje MOJHEO TNpPHjaBy MOTPaKHBaHba
y CTEYajHOM IIOCTYIIKY, OZHOCHO 3aTO IITO
HHj€ MOIHEO M3IyYHHU 3aXTEB.

Ui 48. 3akoHa 0 cTeYajy je MPOMHCAaHO
Jla je cTeYajHu TIOBEpHUIIAl] JIUIIE Koje Ha JIaH
MOKpeTama CTEYajHOr IOCTYNKa MMa HEo-
Oe30eleHo moTpakuBame MpeMa CTe4ajHOM
Iy’KHUKY, a ipeMa 4. 50. UCTOTr 3aKoHa, U3-
Jy4HH TOBEpHUIIAIl je JIMIE KOje Ha OCHOBY
CBOT CTBApHOT MJIM JIMYHOT TpaBa, UMa Hpa-
BO Jla TPaXH Ja ce oxpeheHa cTBap M31BO-
ju w3 credajHe Mace. M3nBajame ompehene
CTBAPU U3 CTCYAjHC MAce U IOJHOIICHE H3-
JIYYHOT 3aXTeBa MPETIOCTAaBIbAIO OU J1a je y
CIIOPHOj CHTYalUju U3BpLIEHA (Gu3MYKa Je-
o0a ctBapu, nsrpalhjeHor 00jekTa, Ha OCHOBY
criopasymMa CTpaHaka WIH OJUIyKe IOHeTe
y HPONHCAHOM MOCTYIKy. TakBa neoba Hu
AHEKCOM, HU Ha JIPYTH HAYMH Y KOHKPETHOM
Cllydajy HHUje H3BpIIEHa IIpe IOKpeTama
cTeyaja 300T yera HUCY HH OMJIM HCITyH-CHU
YCJIOBH 3a TOJHOIICHE M3JIyYHOT 3aXTeBa Y
OJIHOCY Ha KOHKpPETHY, onpeheHy cTBap uin
CTBapH. YCIIOBH HUCY NOCTOjalM HU 32 IO/~
HOILICHE NPHjaBe MOTPAKHBAMKbA, jep TYXKH-
Jan mpemMa IUTHPAHOj 3aKOHCKOj oapenoun
HHj€ MUMa0 CBOjCTBO CTEYajHOI OBEPHOLA.

DUHAHCHPAbE H3TPAIbe W H3rpajma
o0jekta y CTBapH IPE/CTaBJbajy CTBapame
HOBe cTBapu. YuemheMm y (HHaHCHpamy
BHUIIE JMIa, ydemhieM y CTBapamby HOBE
CTBApH, [0 CaMOM 3aKOHY Ta JIHLA HOCTajy
BaHKIWKHU CYBJIACHHULM Ha u3rpaheHoM
o0jekty. Creau 1a ce paay O IPaBHOj 3ajeli-
HULM Y cMmuciy wi. 134. 3akoHa o cTedajy
U Jla ce CIIOPHHU OJTHOC MOpPAo PactpaBUTH
MIPUMEHOM OBHX 3aKOHCKHX OZIpe0H.

IIpema oxpendu uwn. 134. ct. 2. oBor
3aKOHA, aKO je CTEUajHU IYKHHK y IPaBHOj
3aje/IHUIM, OHIA ce pa3Bpruyhe 3ajeqHu-
I[e CIPOBOAM CXOAHOM IMPHMEHOM IpaBHiia
BAaHMAPHUYHOT M U3BPLIHOT noctynka. [Ipe-
Ma THUM IIpaBWINMa pa3Bprayhe ce crnpoBo-
I (HU3NIKOM J1e000M, a ako TO HHUje MOTY-
he mHMBMIIHOM 1e000M, OTHOCHO ITPOIAjOoM
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CTBapu M Je000M OCTBApEHHX HOBYAHUX
CpelcTaBa, Cpa3MepHO yelIuMa.

[Ipema un. 149. 3akoHa O BaHMApHUY-
HOM IIOCTYTIKY, TIOCTYIaK Aeo0e 3ajeHNIKe
CTBAapH WM MMOBHHE MOXKE IIOKPCHYTH CBa-
KM 3ajelHIYap, a Mpeyuior Mopa o0yXBaTuTu
cBe 3ajenHuuape. [Ipemior Mopa na caapxu
HoJaTKke O IpeaMeTy Jeode W yaenuma 3a-
jenHuvapa, 3ajelHUYapuMa Kao WU JAPYyTrHM
JUOMMa KOja Ha TpenMery neode umajy
HEKO CTBapHO MpPaBo. 3a HEMOKPETHOCTH ce
MOpajy HaBECTH 3EMJbHIIHOKEIKHU IMOJa-
M U MPWIOKHTH OAroBapajyhu mucMeHn
JIOKa3¥ O MpaBy CBOjHHE, MpaBy CIIyKOEHO-
cTH M ApyruMm creapuma. [Ipema wi. 150.
HCTOT 3aKOoHa, ako je Mely 3ajemHudapuma
CIIOPHO IPaBO HAa CTBAPU KOje Cy HpEaAMET
neo0e WK je CIIOPHO KOje CTBapH OJHOCHO
paBa yJiase y 3aje[HHYKy HMOBHHY, 1OCTY-
IaK ce Npekuaa M mpeiarad ymyhyje na
MOKPEHE IapHUIly paayl pellerma CIOPHOT
[IPAaBHOT IMUTakA.

JlenoKpyr I0CiI0oBa CTEYAjHOT YIIpaB-
HuKa je oxpeheH wi. 27. 3akoHa O creyajy.
N3mehy ocraior, ayxaH je na mpeny3me
CBE Mepe 3a 3aIITHTy MUMOBHHE CTEYajHOT
Jy’)KHHKa, Jla YHOBYM CTBapH W IpaBa CTe-
YajHOT Jy)KHHMKA, Ka0 M Ja CacTaBH H3Be-
IITaj O eKOHOMCKO-(DHMHAHCH]CKOM I0JIOXKajy
CTEYajHOT AY)KHHKA. Y CHTYyallHjH MOCTOja-
Ba TpaBHE 3aje[HUIC Y KOjOj je CTeHYajHU
IYy)XKHUAK jemaH oOf 3ajelHhdapa, TO je TOo-
JpasymeBalio M Mepe pasBprayha mnpasHe
3ajeHuIe, WM GU3UIKOM JIe000M Ha OCHO-
By Koje O ce TaqyHO yTBPAMIIO KOje CTBapH
NPENCTaBIbajy J€0 CTeyajHe Mace M MOry
OWTH TpeAMEeT Npoiaje, WM, aKo TO HHje
Moryhe, IIMBIIIHOM 1e000M, TTOCIe TPoaje
CTBapH Koje ce HUje Momia (GU3MYKH HOJe-
muty. V3 m3Bemraja 0 eKOHOMCKO-(pHHAH-
CHjCKOM ITOJIOXKAjy CTEUajHOT MY)KHHUKA, Ca-
YHUILEHOT O]l CTpPaHEe CTEYajHOT YIpaBHHKA
HEIBOCMUCIICHO MPOM3Ja3u Aa je Omia mo-
3HaTa YMHCHUIIA J1a je objekar carpaleH Ha
OCHOBY YroBOpa O 3ajeJIHMYKOj H3Tpatbu
jep je To y u3BelTajy HazHaueHo. To mpou-
371437 ¥ U3 M3BEIITAaja CAYME-EHOT Y ITOCTYII-
Ky KOHTpPOJIE pajia CTe4YajHOT YIpaBHUKA Y
KOME Cy KOHCTAaTOBaHHU IPOIYCTH YYHEEHU
IIpe U3BPIICHE MPOAaje LEIOoT 00jeKTa.

Ha oOCHOBy HaBeJCHOI, 3a OCTBApCHE
npaBa TY)KHOL[A Ha HCIUIATY HOBYAHE BPE-
HOCTH yJarama H3BpIICHOT II0 YTrOBOPY O
3ajeTHIYKO] U3rPaJtbU, HUjC PEIICBAHTHO Ja
JIM je TIOJJHEO INpHUjaBy MOTPAKHBAHa, OIHO-
CHO M3JIy4YHH 3aXTeB. 3a pa3pellere CIop-
HOT' OJIHOCA C€ UMajy NPUMEHHTH IIPaBHIIa O
MOJIeST UIMOBHHE TIPaBHE 3aje[JHULe. Y KOH-
KPETHOM CJIyuajy ce paJu o 00jeKTy 3a KOju
j€ 3aKJbydeH YroBOp O 3ajeHHYKOj M3rpaj-
M 110 KOME je BHILE JIHIA 3ajeJHUIKH (Hu-
HAHCHPAJIO U3rpajiby 00jeKTa, Kako IpPOH-
371434 1 U3 U3BEIITaja eKOHOMCKO-(pUHAHCH]-
CKOT TI0JI0Kaja Ca4MI-EHOT O]l CTPaHe CTeyaj-
HOT yIIpaBHHKa HAKOH OTBapama CTevaja HaJl
TY>KEHHMM, Ka0 U U3 MOCTYIKA KOHTPOJIE pajia
CTEYajHOT YIpaBHUKA TJIE j€ jaCHO YTBphEeHO
Jla je CTe4ajHH yMpaBHHUK MPOITYCTHO 1A He-
3aBHCHO Of TOra KO je OMO ymHcaH Kao Bia-
CHHUK y jaBHHM KIbHTama, Ipe Mpojaje He-
MIOKPETHOCTH YTBPAM KOjU IETOBH OOjeKTa
[PHIAajy KOME O]l cayroBapada, Iia U OBJIC
TY>KHOL[a, OTHOCHO YKOJHKO (husmyka reoba
HUje Omna moryha, MOIIIO ce TPHCTYIHTH
[POJAjH y3 MOJETy OCTBApEHE KyIOIPOJaj-
HE IICHE ITpeMa CTEeNeHY HUXOBOT yiarama u
(uHAHCHpama y M3rpaamy odjexrta. Ynme-
HHIIC O CTEIEHY, IPOLCHTY ylarama CBaKoT
O]l cayroBapada — TY)KHOIIA, TyXKEHOT U Tpe-
her nuna, y mocTynky HHCY yTBpheHe 300r
[OrpelIHe MPUMEHEe MaTepHjaIHOT MpaBa, Ia
je Ha ocHoBy wi. 416. 3I1I1, omty4yeHo kao y
M3peNy OBOT peliekha.

300 wuu. 280. u caen.

IIpaBo nodujama npaBHe pajimbe 1y-
JKHMKA He 3aBHCH O] TOra Ja JIu Cy Ipo-
THBHULH MO0Hjarhba HHCOJIBEHTHH.

Ilpecyoa BKC 00 4. nosemobpa 2021. —

Pes 1301/21. (AC y Kpazyjesyy;

OC'y Vorcuyy)

U3 obpasnoocerva:

[-.]

[7] Ilpema yTBpheHOM UYHEHEHUYHOM
CTamy, MPaBHOCHAXXHOM IIpecygoM Burmer
cyna y Yxuny IT 21/11. ox 12. 11. 2011.
ronuHe obaBe3anu cy Tyxenu [T u JIJ] na
CONMAApHO, HA WME JAyTa, IUIaTe TYXKHOILY
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u3Hoc of 935.155,50 USD nonapa ca nomu-
LUITHOM KamartoMm of 23. 3. 2009. ronune 10
KOHA4HE WCIUIATe M TPOIIKOBE MapHUIHOT
nocrymka y uzHocy of 836.250,00 nunapa.
[8] YroBopom o noxiiony OB. 6p. .../13.
on 12. 4. 2013. romune I'T u /] cy cBoje
HETIOKPETHOCTU yMHUCaHe Yy JHCT Hemo-
kpetHoctd Opoj (...) KO (...) u (...) KO
(...), TOKJIOHWIM CBOM OIly, caja mok. bb,
IIPAaBHOM IIPETXOAHUKY TykeHux. Ilpe 3a-
KJbYYEHOT YroBOpa O TOKJIOHY, YyTOBOPOM O
MIPOMEHH OCHHBaya, JUPEKTOpa U MPEHOCY
OCHMBayKor ymora mpenyseha ,,Ahumosuh
Kurommuu™ JIOO Kpusa Peka, 3akibyue-
HuM aaHa 18. 9. 2012. rogunHe, oBepeHUM
nox Opojem OB. 1 6p. (...)/2012 wuzmebhy
I'T u A/ ca jemne crpane u AA, bb u BB
ca Apyre CTpaHe, y WiI. 3, yroBOpHe CTpa-
He Ccy ce camacuie Jga nosehajy ocHOBHH
KarmuTan mpexyseha yHOmemeM HEHOB-
YaHOT KallUTala y YKyITHOM H3HOCY Of
13.791.240,00 auHapa, a Koje cayHmbaBajy
katactapcke mapuene y KO (...), Ommxe
HaOpojaHe y YroBOpY, T€ Cy c€ OapendooM
91, 6. UCTOT yroBopa CamIacHiId Ja Ce U3-
BpILIM NIPOMEHA OCHUBAYa, YMECTO J0Taja-
mux [T u J/1 xoju ucTynajy u3 ApyITBa,
Jla ce Kao HOBHM OCHHBAYM y APYIITBY YIH-
my u cryne AA, bb u BB. IlpaBHocHa-
JKHOM TpecynoM Bumer cyma y VYumy
IT 1/15. om 20. 3. 2015. roguue, yTBpheHO
j€ J1a CIIOPHHU yroBOp O NPOMEHH OCHHBAYa,
JUPEKTOpa U TPEHOCY OCHUBAUKOT yjena
npenyseha ,,AlimmoBuh Xurommmu“ 100
Kpusa Pexa ox 18. 9. 2012. ronune ose-
peH npen OCHOBHUM CyIOM Y YXKHILY IOX
Op. Os.1 (...)/2012. y meny xojum cy I'T u
JI/1 mpeHenn cBOje OCHHMBAYKE yJele Y TOM
IIPUBPEIHOM APYIITBY Ha Ty:xeHe AA, bb
u BB, He nmpou3BoxyM MpaBHO JEjCTBO Mpe-
Ma TYXHOI[y U Aa Cy Iy’KHE TPIEeTH Ja ce
TY)KWJIAIl HAIUIaTH M3 OCHHBAYKHUX yaena
KOje Ty)XeHE UMajy y IIPUBPEIHOM JPYILITBY
[sic!] no BUCHHE TYKHOUYEBOT MTOTPAKHUBAHA
yTBpheHOr MpaBOCHAXKHOM TIpecynoM Bu-
mrer cyna y Yxuny I1. 6p. 21/11. ox 12. 11.
2011. rogune. Y ITUCTY HEMOKPETHOCTH (...)
KO (...) Ha mapuemu 6poj (...) ymmcas je
kao BracHUK [T, 0K je kKao BIaCHMK Ha Kar.
nepuenama [sic!/] 6poj (...), (...) u (...) u3
mucta HemokperHocTH (...) KO (...) ymm-
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can [T, kao u Ha 1/2 cyBIacCHHYKOT yjeia
Ha KaT. mapil. (...) U3 JIUCTA HEIOKPETHOCTH
(...) KO (...). Pemmemem OcHOBHOT cyna y
Vxuiy O 1085/14. on 14. 12. 2014. ronune
3a HacJIe[HUKEe HA 3a0CTaBIUTHHH H3a CMp-
T nok. 'Bb'H ornamenu cy no TecramenTan-
HOM OCHOBY HaclehuBama ca ymemmMa Io
1/3 merose ynyke AA, Bb n BB, a mnpen-
MET 3a0CTAaBIITUHE YMHU IIPaBO CBOjI/IHe ca
onpeheHnM yaennma Ha HEMOKPETHOCTHMA
y KO (...) n KO (...), 6mmxe onucane TuM
peuiemnuMma.

[9] Tyxwunan je momHeo mpemIor 3a
n3Bpiielbe OCHOBHOM Cyly y YKuIly, Te
je pememem M. 6p. 980/13. ox 7. 5. 2013.
rofguHe oapeheHO H3BpIICHE HA LENOKYII-
HO] WMMOBMHHM W3BpIIHOT nayxHHKa [T n
JJ, a 3akpyuxoM cyna ox 3. 9. 2013. ro-
JIMHE ofipel)eHa Haruiata MOTpakKHMBama Ha
HEMOKPETHOCTH M3BpIIHOT AyxHuKa [T Ha
TpocoOHOM cTaHy y (...). Ilo mpuroBopy
tpeher nuna BB n3Bpmnm cyx je pememem
U1 980/13. ox 9. 12. 2013. roguHe ymyTHO
Tpehe nHIe 1a MOKpeHe MapHUYHH TOCTY-
IIaK TPOTHB H3BPIIHOT IIOBEPUOLA paau
Ipomialekha Aa je U3BPIISHE Ha TOM CTa-
HY HEHOMyCTHUBO. 3akibydkoM OCHOBHOT
cyna y Yxumy M 980/13. om 30. 5. 2014.
TOJIMHE W3BPIIHOM roBepuoly, Donmanuju
,,ZAhuMoBuh* npezara je y cBOjuHy u Ha KO-
pumrheme cnopHa HEMOKPETHOCT — TPOCOO-
HU cTaH. Ha u3BpIIHE Iy)XHUKE c€ HE BOIU
JIpyra HeTOKpPeTHa MOBHHA.

[10] Wmajyhu y Bumy oBako yTBpheHO
YUILCHIYHO CTambe, NPBOCTEICHH CYI je
3aKJbY4HO JIa TTOCTOje MOTPAKHBAE TYXKH-
ona npema I'T' u /], na cy criopHu yrosop
0 TIOKJIOHY TY’KHHIIM 3aKJbYUIHIIN Ca CBOJUM
omeM, Te Jia ce pajau 0 OECINIaTHOM pacIo-
naramy u3 wi. 281. ct. 2. 3akoHa 0 00IH-
Tal[IOHUM OAHOCHMA, Ja AY>KHHUIM HeMajy
CpeicTaBa M3 KOJUX OM TyXWial HAMHPHO
CBOje MOTpaKMBame, Te 1a HUje OJ 3Havaja
OKOJIHOCT JIa JIM TY)XCHE MMajy CpE/CTaBa,
jep OHe HHCY JyXKHHIM TyXuoua, Beh cy To
I'T u J1/1, 360r 4era Tyxmiar y oBoj napHH-
1K HUje OMo Jy’KaH Ja JoKasyje aa Jiu Cy Ty-
JKeHe MHcoJBeHTHe. CBa pacronarama Koje
cy myxuumu ['T u I/ npemysenu, a mrTo je
yrBpheHo y moctynky npex Bummm cymom
y Yxuny IT 1/15, npenysenu cy Ha mreTy
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TY)KHOIa, Kao MOBEpPHOLA, H3BPLIHU JIy-
JKHULM HEMajy pyre HMOBHHE U3 KOjHX Ou
TY)KHJIall MOTao Jia HaIUIaTH CBOje MOTPaKy-
Barb¢ U3 HaBEJICHE IPABHOCHAXKHE IIpecyse
TE je MPBOCTENEHU CyA YTBPAHO 1a CIIOPHU
YrOBOp O TOKJIOHY HE IPOU3BOAU IIPABHO
JIjCTBO IIpeMa TYXHOLY, IIa Cy TyXKeHe,
Kao TPaBHU CJIEAOCHHIHM MOKIOHONPUMIIA,
Jy’KHE J1a TpIIe Ja ce TY)KMJIALl HAIUIATH U3
HaBeJeHUX HenokperHocTH. CHOpHH yro-
BOp O TIOKJIOHY j€ peajn3oBaH, ¢ 003UpOM
Ja je y KaracTpy M3BpIICHa YKbIKOa Ha
MOKJIOHOTIPUMIIA, YCIEA 4era je Ta MMOBH-
Ha M3 yroBopa OmiIa IpeaMeT paclpaBibamba
320CTaBLITHHE MOKJIOHOIPUMIIA M HErOBOT
TECTAMEHTAJIHOT pacrojarama.

[11] Opmnyuyjyhm o »xanbu TyKeHUX
JIPYTOCTETICHN CYJ jé YKUHYO IPBOCTEIICHY
npecyny u onouo, Ka0 HEOCHOBAH TYOCHU
3axTeB cMaTpajyhu a cy HEMOKPETHOCTH U3
CIIOPHOT yrOBOpa O IOKJIOHY yIIIEe y HMO-
Buny Ilpenyseha [sic/] ,,Ahumouh Xwuro-
minH u3 Kpuse Pexe 2012. rogune, 3HaTHO
paHHje Hpe 3aKk/bydera CIIOPHOT YroBopa
o nokioHy u3 2013. roguHe ma Te Hemo-
KPETHOCTH HE MPE/CTaB/bajy UMOBUHY (u-
3WYKHUX JIUIA, caja TYy)KeHHX Koje cy Omie
npenMeT yroBopa o nokiony mmehy I'T u
JIJ1 xao moxyoHOAaBala M cajaa nok. Hb,
[PAaBHOT MPETXOJHUKA TYKEHUX, Kao IO-
KiIoHOnpuMIa. Ilopen Tora, TyXuiar Huje
NPYXKUO J0Ka3 y TOIIEeAy HHCOJIBEHTHOCTH
IY’)KHUKA, OBJIE TYKCHMX Ja Cy CIOPHHUM
YTOBOPOM O HOKJIOHY yMamMId U OTyhuiu
CBOjy MMOBHHY Kako O M30€IIM HaIiaTy
TY)KHOIa, Kao MOBepHola u3 npecyae Bu-
mrer cyga 'y Yxwuny I1. 6p. 21/11. ox 12. 11.
2011. romune, a mTO je OMO MyXKaH a ydu-
HU y cMuciy i 281. ct. 3. 300. 3akiby-
YaK TOT Cy/a je Jia CIIOPHE HEHMOKPETHOCTH
HE TIPEJCTaBJbajy CBOJUHY TYKCHHX, Kao
¢mmukux auma, Beh nmosuny Ilpenyseha
,2Ahumosuh Xuromnuu* Kpusa Peka, ma
TY)KCHE HHUCY NMAcHUBHO JICTUTUMHCAHE U Ha
BHMa He JIeKH 00aBe3a y 0OJJHOCY Ha TpaKe-
HO IIPaBO TY)KHOLA, HUTHU je TyXKHJIal] J0Ka-
340 J1a Cy TY)KCHE MHCOJIBEHTHE.

[12] OcHoBaHO ce y peBH3HjH yKasyje
J1a je IPYrOCTeIeHH CyJ HMOTPEIIHO IpHUMe-
HHMO MaTepHjasiHO MpaBo jaoHocehn mobuja-
Hy Ipecyiy, Te Aa je MOCTYNHO CYINPOTHO

npuMenbama u3 pemema BpxoBHor kacarm-
onor cyna Pes 1164/2019. ox 20. 2. 2020.
TO/IMHE.

[13] Onpendom uwr. 280. ct. 1. u ct. 2.
3akoHa 0 OOJIMIAlOHUM OTHOCHMA IIPOIIH-
CaHo je 1a CBaKH MMOBEPHUIIAIl YHje je ToTpa-
JKUBAE-E JTOCIIENIO 33 UCIUIATy U 0e3 003upa
KaJa je HacTalo MOXe I0oOWjaTH IpaBHY
pamby CBOT Jy)KHHUKA KOja je mpeay3era Ha
IITETy MOBEepUJIalia, a CMarpa ce Ja je Ipas-
Ha pajiiba Mpeay3era Ha WITeTy MOBepuiiala
aKo yclieJl ’beHOT M3BpIICHa TY)KHHK HeMa
JIOBOJEHO CPEJICTaBa 3a HCIYHEHhE MOBEPH-
04eBOT MOTpakuBama. Onpendom wi. 281.
cT. 3. ucTor 3aKoHa IPOIHCAHU Cy YCIOBH
nobujama, na usMel)y ocranor je mpomuca-
HO J1a ce KOj OeCIuIaTHUX pacrionarama U ca
BHUMa H3jeJHAYCHUX MPABHUX PajIbH CMa-
Tpa Ja je Jy>XHHUK 3Hao Ja MpeLy3eTHM pac-
OJIaralbeM HAHOCH IITETY MOBEPHOLUMA U
3a MoOMjamke THX Pallibl CE HE 3aXTeBa 1a je
TpeheM Jmiy TO OWJIO MO3HATO WM MOIJIO
OHTH MO3HATO.

[14] U3 HaBeneHHWX 3aKOHCKHUX OApeEn-
Ou mpom3Na3u Ja je UWJb M CBpXa Iobuja-
a TPaBHUX PAAbH Jy)KHUKA J1a Ce TpaBHE
paime Jy)KHHKa Y4uMHE Oe3 IpaBHOT [ej-
CTBa Y OJIHOCY Ha MOBEPHOLA, AJIH CaMo JI0
M3HOCA KOjU je MoTpeOaH 3a HEeroBo HaMu-
peme. YCIoBH 3a NoOHjarme MPONUCAHU CY
oapenoom uit. 281. 3akoHa 0 OONMUTAMOHIM
OJHOCHMA W3 KOje INPOM3JIa3H Ja je Heoll-
XOZIHO KYMYJIaTHBHO HCITyH-CHE TPH YCIIO-
Ba, a TO Cy: Ja MOBepuIIall Mopa OUTH OLITe-
hieH paBHOM pajlOM Jy)KHHKA, J1a TyKHHK
MOpa MMaTy HaMepy Ja OIITETH MOBEpHOIIa,
a tpehe nmie Mopa OUTH HECaBECHO, OJHO-
CHO J1a je 3HAJI0 WJIK MOPaJIO 3HATH 3a HaMe-
py nyxHuKa. TepeT noka3uBama OBHX yCIIO-
Ba je Ha moBepuoly. V3y3eTak Koa OBHX
MpaBUiIa je MPOMHUCAH y CUTYyallju Kaja je
[OBEpUJIall CBOjJOM MMOBHMHOM pacIiojiarao
OecIulaTHO M y OBOj CHUTYalHWjH je IIPOIH-
caHa 3aKOHCKa IIpeTnocraBka Ja cy tpeha
JMIa 3HaNA Jla ce Mpeay3eTHM pacroliara-
BEM HAHOCH IiTeTa ToBepuoryy (wr. 281.
ct. 3. 300), 360r yera je UCKJbyUeHa 00aBe-
3a JI0Ka3MBamba HECABECHOCTU Tpehux auua.

[15] V Toky mocTynka je yrBpheHo ma
cy nyxHunu Tyxuoua, I'T' u JIJI cnopHUM
YrOBOPOM O IOKJIOHY pacroniaraiu y Ko-
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PHCT cBOT oIja, caga mok. BDH, na mrery
TY)KHOIIa, KOjU je JI0Ka3ao Jia He MOXe Ja
HaIUTaTH CBOjE€ IOTPAKUBAE W3 IIPABHO-
CHaXHEe mnpecyne Bumer cyma y VYxumy
I121/11. ox 12. 11. 2011. rogune, npu yemy
je MpPBOCTENEHU CyJ| MPaBUIIHO OLEHHO 12
HUje O]l 3Hauyaja OKOJHOCT Ja JH TYyXEHe
HMajy CpeacTaBa, jep OHE HUCY IY>KHHIH
tyxwuona, seh cy To I'T u J1/1 xoju cy pacno-
JIarajgy CBOjHM HETOKPETHOCTHMA y KOPHCT
CBOT OIla, @ OH jeé Te HEMOKPETHOCTH Te-
CTaMEHTOM OCTaBHO y Haciehe TyxeHHnma.
IIpu TOMe, MpaBUIIHO je MPBOCTENEHU CYJ
3aKJbY4HO J1a pacliojarambe OBUM HETIOKPeT-
HoctHMa y kopuct IIpemyseha ,,Ahumonh
Kurommuu® n3 Kpuse Peke Hema 3Hauaja,
¢ 003MpOM ]a OBO pacroiarame He IPOH-
3BOJIM IIPABHO JICjCTBO TIPEMa TYKHOILY, LITO
je yrBpheHo npecynom Burer cyna y Yxu-
my I1. ©p. 26/13 o 27. 12. 2013. roxune.

[16] ¥ TOoM cMuCITy TTOTPEIIHO je CTaHO-
BHUIITE JIPYTOCTENIECHOT Cy/a y TOIIeay CBO-
JUHE CIIOPHUX HEMOKPETHOCTH, KOje CyNpoT-
HO 3aKJbyUKy APYTOCTENEHOT cyaa, Mpen-
CTaBJbajy CBOJUHY TY)XCHHX Kao (pH3UUKUX
muna. Tyxunan HEje Mopao Ja JOKake Ja
Cy Ty’KeHe MHCOJIBCHTHE, C 003MpOM J1a OHe
W HHUCY TYKHUIH TYXHOIIA. (...)

31T wi. 420. cr. 1.

IIpoTuB OpyrocreneHor pemema o
NpelIory 3a U3AaBame NMOTBpJe M3BP-
IIHOCTH peBHU3Hja HHje 103BO/bEeHA.

Pewerse BKC 00 12. maja 2022. —

Pes 3675/22.
(AC y Beozpaoy; BC y Cmedepesy)

U3 obpasznooicerva:

[1] Pememem Bumer cyna y CmenepeBy
(...) omOwmjeH je 3axXTeB TYXKHOIA 32 W3aBa-
B¢ TOTBP/IC U3BPLIHOCTH (...).

[2] Pemewem Anenanuosor cyaa y beo-
rpaay (...) ombujeHe Cy Kanbe TyKHOIa Of
6. 8.2021. ropune u 11. 10. 2021. roguxe u
MIOTBPh)eHO MPBOCTENECHO pelee. (...)

[3] IIpoTHB mpaBHOCHAXKHOT OPYTOCTE-
TIEHOT pellerma TYXKWIall je OIaroBpeMeHO
n3jaBHO peBH3Hjy 300r OMTHHX TOBpena
onpenaba MapHUYHOT MOCTYIKa, MpPEeKopa-
Yyema TY)KOEHOT 3axXTeBa, HOTPEIlHO M He-
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MOTITYHO YTBP)EHOT YMILEHUYHOT CTamba M
MOTPENIHe TPUMEHE MaTepHjaTHOT NpaBa.

[4] Uctintyjyhu no3BosbeHOCT peBu3Hje
(...) BpxoBHH KacallioHH CyI je Hamao aa
peBU3Mja HUje T03BOJHEHA.

[5] Onpendom um. 420. ct. 1. 311, npo-
IIMCAHO je J]a CTPaHKe MOTY Jla U3jaBe PEeBU-
3Hjy HPOTHB pEIIeHa JPYroCTENeHOr Cyaa
KOjOM je TTOCTYIaK IPaBHOCHA)KHO OKOHYAH.

[6] Ilpm ToM, mOCTynaK y CMHCIY Ha-
BeleHe onpende Tpeba pasyMeTH mpema
ETOBOj CapIKUHU, KOjy oapelyje oxpenda
1. 1. 3aKoHa O MapHUYHOM MOCTYIKY — Kao
MOCTYNAK y KOME Ce IOCTyINa U OmIyuyje y
CIIOPOBMIMA W3 TOPOAWYHHX, PAJHHX, IPH-
BPCIHNX, HMOBHHCKO-IIPABHUX M JAPYrUX
rpa)aHCKO-TIPaBHUX OJHOCA, OCHM CIIOPOBA
3a Koje je MOCeOHMM 3aKOHOM MpOITHCaHa
Jpyra BpcTa IOCTyIKa. Y MOCTYINKY IOBO-
JIOM TIPEUIOra 3a M3/1aBambe MOTBPJE MPaB-
HOCHAXXHOCTH, OJHOCHO H3BPIITHOCTH, YHja
je canpxkmHa oxpeheHa 3akoHOM O H3Bp-
LIIHOM TIOCTYIIKY, HAPHUYHH CyJl CaMO LICHU
UCITYEEHOCT MPOLECHUX YCIIOBA Y TIOIIELy
NPaBHOCHAKHOCTH, OJHOCHO W3BPIIHOCTH
oTyke Koja je mpeamer tor cropa. Crora
ce y IHomIeny IpaBa HA H3jaBJbUBAEE pe-
BH3HWjE, TPABHOCHAXKHO pEIICHE KOjUM je
OJTY4YEHO O MPEUIOTY 3 W3/IaBarbe MOTBP/EC
U3BPIIHOCTH, HE MOXE CMATPaTH PELICHEM
u3 . 420. ct. 1. 3akoHa 0 MAPHUYHOM T10-
CTYIIKY, I1a TIPOTUB TaKBOT PEIICHha PEBU3M-
ja HHje 103BoJbeHa. (...)

3 4. 168, 171.

OKOJIHOCT 12 Cy CyNPYKHHIH MMa-
JIM mocefHe eBU3He padyyHe He Mmoapa-
3yMeBa ayTOMATCKH /1a Cy CPeICTBa Ha
MOCeOHUM payyHHMMa HHX0BAa Moce0HA
MMOBHHA.

Ilpecyoa BKC 00 20. atipura 2022.

— Pes 4134/20. (AC y beozpaody;
BC y Beozpaoy)

U3 obpasznooicerva:

[«.]

[6] [Tpema yTBpheHOM YHMEEHUYHOM CTa-
By Ty)KeHa je Ouna y 6paky ca BB ox 1969.
ToaMHEe 0 CMpTH cympyra (...) 2005. roxu-
He. TTocTynak pacrnpaBibara 3a0CTaBIITHHE
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nok. BB je npexunyT paan yrBphema obuma
3aocraBiiTHHe. Tykuian je Opar ocTaBHO-
1a. Y OBOj MapHUIM je ACITUMUYHO MOTpa-
JKHBAEbE PELICHO Y OBOj MapHUIH, IPECYIOM
Bumer cyna y beorpany I1 893/11. ox 18. 2.
2015. rogune, onbujameM Ty>KOSHOT 3aXTeBa
3a yTBpheme 3a0CcTaBIITHHE Ha 1/2 craHa y
yiI. (...) y (...). (I5x 3803/15. ox 12. 2. 2016.
u Pes 1037/16. ox 2. 11. 2016. rogune). Y
HACTaBKy IIOCTyIKa je yTBpheHo na cy Ty-
JKeHa U caja nok. BB, Opar Tyxuomna Tokom
Tpajama Opaka u3rpaamim odjekar kade-6ap
muuepujy L, [T y (...), Aa Cy Kymuid myT-
HUYKO BO3MWIO Mapke ,llexo (...)°, ma cy
MMaJli HOBYAHA CPEJICTBA II0 OCHOBY CTape
JIeBU3HE IITECAH-E HA OJBOjCHUM JIEBU3HUM
padyHHUMa.

[...]

[9] BpxoBHU KacalMOHU Cy/A Halla3u Ja
je OCHOBaHa peBH3Hja TY)XKHOLA y JCITy KOjU
ce OJIHOCH Ha HOBYAHA CPEJCTBA, CTape Jie-
BU3HE IUTEIHE¢ 300r MOrperiHe MpUMEHE
MaTepHjaIHOT TIpaBa, yCiel dera YHICHU-
YHO CTambe HUje Y HOTIIYHOCTH YTBphEeHO.

[10] V Toky mocTymka HHCY YTBpheHH
U JIOKa3aHU HAaBOAW TY)KHOIA Jia JEeBU3HA
CpelcTBa crape JEeBH3HE LITEHEe HA pady-
Hy Ty)XXCHE INPEJCTaBIbajy KHHIOBOJICTBCHO
HEEBUJICHTUPAHU IPUXOJ YTOCTHUTEJHCKOT
[OCIIOBaba TY)XCHE U ICHOT CYIpYTra, KOoju
je mpBobutHO 6mo yruraheH Ha padyHe Tpe-
hux nuna, 3aTUM NPEeHEeT Ha UM TYKEHe.
Koz unbeHHIIe 1a Cy TyXKEHa U BCH CYNpyr
nMann noceGHe NEBU3HE padyHe ca Cpel-
CTBHMa CTape JICBU3HE IITEAHBE U Ja TYKH-
JIaIl HUje JI0Ka3a0 Jla ce paau O 3ajeHUYKO]
HMMOBHMHY, INPUMEHOM IpaBHIa O TEpeTy
JIOKa3MBamba OAOM]CH je Ty)KOCHHU 3axTeB Ja
CIIOpHH JIEBU3HH U3HOC YJIa3U y CacTaB 3a0-
cTaBIITHHE caja nok. BB. MehyTtum, okos-
HOCT Jia Cy TY)XCHa U HCH CYNpyr MMajn
noceOHe JEeBU3HE padyHe He IoApa3yMeBa
AyTOMAaTCKU Jla Cy CPEACTBA HAa MOCEOHHM
pauyHHMa CyNpy)XHHMKa HHX0Ba I0CEOHA
nMoBHHA cxonHO 4. 168. [Toponuunor 3a-
KOHAa M Jla je TepeT JOKa3uBama IOpeKia
cpelcTaBa MCKJbYYHBO Ha Tyxuomy. Jloka-
3HUM IIOCTYIIKOM j€ MCKJbYUYCHO Jia Ce Paau
0 CpEACTBMMA NPBOOMTHO HAMEHCKH, HPH-
BpeMeHO ymyhenuMm Ttpehnm smnmma anu

HE U Ja Cy INOJOKEHa CPEeJCTBA Ha PauyyHy
Ty)KEHe CTeueHa Ipe Opaka wiu Haciehewm,
HOKJIOHOM H JIp. Y KOPHCT TY)KEHE MU Je0-
0OM 3ajeJHUYKC UMOBUHE TYXCHE M HCHOT
CYIPY)KHHKA, YCJIe]l 4era je 0CTajlo CIOPHO
Jla JIU ce pajgy O CpeICTBUMA MoceOHe UMo-
BUHE WM 3ajeJHUYKO] IMOBUHHU TY)XCHE M
IBeHOT cymnpyra. Hmkecrenene omtyke He
caJipike OICHY IMOPEKIIa CIIOPHHUX CPEICTa-
Ba Beh camo uCKibydema l1a Cy 3ajeqHHYKA
cpenctBa ymyheHa kox Ttpeher smma mpe-
HETa Ha padyH Ty)KEHE ycjel dera cy 300r
MOTpEeIlHe TPUMEHE MpaBWia O MOceOHO]
U 3ajefHHYK0] UMOBHHM U3 wi. 168. u 171.
[lopopnyHor 3aKoHa OUTyYHE YHMILCHHLIEC
3a mpecyljeme OBe IpaBHE CTBapH OCTaie
criopHe. CTora cy y HaBeICHOM /eIy HHKe-
CTEIeHe O/UTyKe Mopajie OUTH yKHHYTE.

[11] ¥ nMOHOBHOM MOCTYIIKY IIPBOCTETIE-
HU CyJl he OTKJIOHUTH yKa3aHe HelpaBUIHO-
CTH, HCIIUTATH NTOPEKJIO CIIOPHUX CpeCcTaBa
Y HaKOH OLICHE JIa JIH CE PajJu O MOCEOHO]
WIN 3ajeJHUYKO] UMOBUHH TY)XEHE JIOHETH
MIPaBUIIHY U Ha 3aKOHY 3aCHOBaHY OIIYKY.

[...]

3IIIT wi. 194. cr. 2. 31111

Ty:xk00M ce He MOKe TPAKUTH YTBP-
heme na ju je u3BecHa M3jaBa BepHO
yHeTa y ucnpaBy, Beh camo na am ona
MOTHYE WM He NMOTHYe O] JHIA Koje je
03HAYEHO KA0 eH H31aBaJjall.

Ilpecyoa AiienayuonoZ cyoa y Huuy

00 27. aiipuna 2021. — I'nc 590/21.

(OC y Huwy).

U3 obpasnoocerva:

[1] Ilobujanom mpecymoM CTaBOM Mp-
BUM, OZI0MjEH je TYKOEHH 3aXTEB TYXKHUJbE
. C. u3 (...), KOjUM je Tpakuia jaa ce
npema TykeHoj Pemy6muim Cp6uju, Mu-
HHUCTApCTBO (UHAHCHja, PermoHasHu LeH-
tap Hwm, Iopecka ynpaBa, ®dunmjana y
Huury, yTBpM Ja je 3allMCHHUK O Ccaciylia-
By cTpanke Op.: (...) — 3anucHuK o 4. 3.
2008. rogWHe, HEHCTMHHTA jaBHA MCIpaBa
u Ja ce o0aBexke TY)KCHA Jla 0BAj 3aIHCHUK
CTaBH BaH IPABHOT TPOMETA, a YKOJIHUKO TO
HE Y4YMHH, HHUIITABOCT OBE jaBHE HCIIPaBE
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[sic!] he ce cmarpaTi U3BPIICHOM JOHOIIIC-
BeM npecyze. (...)

[2] [IpoTuB HaBeneHe mpecyne xajly je
OJaroBpeMeHO M3jaBHia TYKHJba MOOHUjajy-
hu wcry y memoctu a 300or OUTHE MOBpene
onpenada MapHUIHOT TTOCTYIIKA, ITOTPENIHO
W HENOTIIYHO YTBP)EHOT YMEEHHYHOI CTa-
Ba M IOTPEUIHe MPUMEHE MaTepujaHor
IpaBa ca MPEATIoroM Ja ce IMpecyaa Mpeu-
Ha4M y CKJIAay ca >KalOeHNM HaBOAUMA HIIH
Jla ce MCTa YKHHE M BPaTU IPBOCTEIIEHOM
[sic!] cymy Ha MOHOBHM MOCTYHAK H Cyheme.

[3] Anenanmonu cym je (...) pasmo-
TpHO ’kajbcHe HaBOjE, MOOHjaHy IMpecymy
U CIIUC TpeMeTa, Te je Hallao Ja je jkanda
HEOCHOBaHa.

[...]

[6] TIlpema yTBpheHOM UYHEHCHUYHOM
CTalby TYXWbA je y MapHUYHOM IOCTYII-
Ky, KOju ce BOIH Y (...) M Y TapHUYHOM IIO-
CTYIIKY, KOjU C€ BOAMO y mpeameTy OCHOB-
Hor cyma y KpaseBy, Cyacka jenununa
Bpmauka bama I1 798/17, y xome je Omia
Ty)KeHa, ca3Haja 3a TOCTOjarbe 3alMCHUKA
0 cacnymamy crpanke ox 4. 3. 2008. ro-
quHe. TOKOM MOCTynka TBpAMIIA je Ja HUje
HOTIIMCala CIIOPHU 3alMCHUK Kao M Ja je
y Bera yHeT HeUCTHHHUT CaJpikaj Ia je Be-
MITa4eHEM Ofl CTpaHe BellTaka 3a rpado-
CKOMH]y, KOjH je Haja3 Jao ymnopehusamem
HECTIOPHUX IOTIHCA TYXWUJbE U IOTHHCA Ha
JIBEMa KOIIMjaMa HaBE/ICHOI 3alMCHUKA, 3a-
KJby4Ho na je BepoBaTHoha ox 90 % na je
TY)XWJba MOTIHCAlTa UCTe Ja OW ce HAKOH
YBHA y OpPUTHHAI 3alHMCHHUKA M3jaCHUO Ja
j€ CIIOpHHM JOKYMEHT, Kao CTPaHKa, IOTIH-
casa Ty)XUba.

[7]1 Cyn je, omryuyjyhu o TyxOeHOM
3axXTeBy y Momieny yTBphuBama HEHCTHHH-
TOCTH jaBHE HCIpaBe, MOIIAo of oxapende
wi. 194. ct. 2. 3akoHa O MApHUYHOM IIO-
CTYIKY, NPONMCAHO je Ja TYXHJIal y Ty-
KOM MOXKe Ja TPaXkH Ja Cyd caMO YTBPIH
MOCTOjarke, OAHOCHO HETOCTOjabe HEKOT
TIpaBa WM IPABHOT OJTHOCA, MOBpPEIy IpaBa
JIMYHOCTH WJIM MCTHHUTOCT, OJHOCHO HEH-
CTHHHMTOCT HEKe HCIIPaBe I1a je MO CIIPOBe-
JICHOM IIOCTYIKY 3aKJby4HO Jia je TyxKOeHH
3aXTeB TY)KUJb€ HEOCHOBAH M OJUTy4HO Kao
y H3penr ModujaHe mpecyae.
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[8] Jare pasiore y cBemy npuxsara U
ATnenalMoHu CyJ, T¢ HaJIa3u Ja je nobujaHa
npecysia 3aCHOBaHa Ha MPABUIHO] IPHUMEHN
MaTepHjaHOT TIpaBa, jep je MPBOCTENeHU
CyI OLICHOM H3BEJICHHUX [0Ka3a, y CMHUCIY
onpende wi. 8. 3akoHa O MAPHUYHOM IIO-
CyTIKy [sic!], yTBpauo cBe OHTHE dUHIbE-
HUIE 3a MPaBWIHOCT OJIyKe, /a0 jacHe
U JIOBOJBHE pazjiore 3a CBOjy OUIYKY M Ha
HOTIYHO YTBP)CHO YMIEHHYHO CTame Hpa-
BUJIHO HPHMEHHO MAaTEpHjaliHO IPaBo, TE
MIPaBUIIHO OJUTYYHO O TPOLIKOBMMA MApHUY-
HOT TIOCTYIIKA.

[9] Cxomuo ompendwm wr. 238. cr. 1, 3.
n 4. 31111, ucnpasa kojy je y IpOIHCaHOM
O0JIMKY M3[a0 HAJUIKHU JPXKABHU U JPYTH
OpraH y rpaHuiiama cBojux osiamherma, kao
W HCIpaBa KOjy je y TakBOM OOJHKY H3Ha-
7a, y BpIICHY jaBHUX oBiamhema, apyra
OpraHu3anija WIN JHIe (jaBHA HCIIPaBa),
JI0Ka3yje MCTHHHTOCT OHOTra INTO CE Yy HO0j
noTBphyje win oxpelyje a T103BOJBEHO je 1a
ce JIoKa3yje Jia Cy y jaBHOj MCIPaBU HEUCTH-
HMTO YTBpl)EHE YMIEHHUIIE WJIM /1A je Ucrpa-
Ba HEIPABHJIHO CACTaBJbEHA 1A aKko CYI I10-
CyMIba y ayTeHTHYHOCT HCIIPaBe, MOXeE Ja
3aTpaky J]a c€ O TOME M3jaCHU OpraH KOjH
TaKBYy MCIIPaBy U3Jaje.

[10] W3 uutupaHe 3akoHCKe ojpende
HPOM3UIA3K 1A j& 3aKOHOAABALL IO ,,iPXKaB-
HUM OpraHoM’ TOIpa3yMeBao Ipe CBEra op-
TaHe Jp)KaBHE yIpaBe KOjU BOJE €BUICHIIN]E
0 TpUBpERHHM, (HHAHCH]CKHM, IJHMYHHM
U rpajaHCKUM CTamuUMa, jep OHH ,HM3/ia-
jy” ucnpase. Ox npaBuia 1a ce Ty)XOoM 3a
yTBpheme MOXke TPaKHTH caMo yTBpheme
[OCTOjarba, OJHOCHO HENOCTOjama HEKOT
IpaBa WM IIPABHOT OJJHOCA, a Jia MPaBHO-
CH@WKHO yTBpherme NpaBHUX YMHCHHUIA HE
MO)ke OUTH IIpefIMET OBe TyXk0e, ITOCTOjH je-
JIaH U3y3eTaK KOjUu Ce OJJHOCU Ha MO3UTUBHY
WM HETaTHBHY TYXOy y NMUTamky HCTHHUTO-
ctu ucnpase. OBzie ce paau o yTBphuBamy
Jla JM WCIpaBa MOTHYE OJ JIMIA Koje je Ha
0] HA3HAYCHO KA0 HbEH M3JaBajall ajlu ce
HE yJa3H Y HUCIHTHBAIbE CaJp)KHHE HCIpa-
Be, YTBphHBabe UCTHHUTOCTH OIHOCHO He-
HCTUHUTOCTH HEKE HCIIpaBe, a TO 3HAYM Ja
ce YTBPIH CaMo Jia MCIpaBa MOTHUYe WIH He
HOTHYE O] JIMIA KOje je O3HAUYeHO Kao HEeH
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n3aBanall ajaM Ja HHje J03BOJEEHO IpeH-
CIIUTHBATH TPABHJIHOCT OJUTyKe CcaJpikaHe
y peliery yIpaBHOT OpraHa, WM J1a JII je
M3BECHA U3jaBa Y MCIIPaBY BEPHO yHECCHA.

[11] Crora je mpaBwiaH 3aKJby4ak Mp-
BOCTEIEHOT Cy[a Ja je 3aXTEeB OrpaHHYEH
Ha yTBpherme Ja M ncrpasa [oTHYE WIN He
MOTHYE OJT OHOTA KOjH j€ y UCTIPABH O3HAUCH
Kao HheH M3/1aBasall Te Ja ce MpaBHa 3allTH-
Ta Koja ce TpyXa y OBOj CHTYallHjU THYE
AayTEHTUYHOCTH MOTIHCA JlaBaolia u3jaBe U
U3aBaolia, a He mbeHe caapikuHe. Takohe je
MpaBWIaH 3aKJbydaK Jia je 3a OBaj MOCTYIaK
O] 3Hauaja Ja je BEIITaK, Ha OCHOBY OPUTH-
Halla, 3alMCHUKAa cayrMHuO Haja3 ox 8. 10.
2020, xojuM je yrBpheHo aa je TyKusba MmoT-
mycaja CIOPHY U3jaBy a KaKo je YBUI Y OpH-
TMHaJIe M3BPIIEH Yy MIPOCTOpHjaMa TYXEHOT
TO ce, M 110 HaJAKeHhy OBOT Cy/la, HE MOXKe
CYyME-aTH y TO KO je n3ziaBajar ucnpase. He
cMe ce M3TyOuTH U3 BHJA HU KOHCTaTaluja
Ha CIIOPHOM 3aIMCHUKY JIa je CTPAHKHU 3aIli-
CHHUK TIPOYUTAH U Ha EEra HUCY CTaBJbCHE
npumende [sic!], HakoH 4era je OTIHCAaH O
CTpaHe OBNAIINEHOT JIMIA U TYXUJbE, YHjU
je moTnuc 61O MpeaMET BEeIITaYCHha.

[12] TpermocraBka oBe TyxOe je nxa
TY)KHJIAL y TYXOH JOKaKe Ja MMa IpaB-
HM MHTEpEC Ja C€ YTBPAM HCTHHUTOCT MU
HEUCTHHHUTOCT Hchpase. OBaj mHTepec he
MOCTOjaTH aKO je HChpaBa Kao JOKa3HO
CpPEJICTBO BakKHA 3a HEKO IPaBO MM MpaB-
HU oziHOC n3Mel)y cTpanaka. Anu, na Ou cyx
MOTrao LEHUTH NPaBO Ha 3aIITHTHY I10TPeldy
TYyXKHWbE OHA je Takohe Mopasa na JOKake
Jla y TOM BPEMEHY HHje y CTamy Ja TPaKH
[paBHY 3alITHTY 3a NPAaBHU OJHOC 32 KOjU
WcrpaBa uMma 3Havaja. Mehytum Tyxmba y
TOM CMHCITy HHje Cyay JaBajia Ipeiore.

Y noctynky mpea peioBHHM CYAOM
He MOKe ce OCHOBAHO WCTHIIATH Ja je
JOHOLIEHEM jelHe CYICKe OIyKe Y
JAPYIroM MOCTYNKY noBpel)eHo mpaBo Ha
JA0M.

IIpecyoa AtienayuonoZ cyoa y Huuy

00 25. mapitia 2021. — 36 e 626/21.

(BC y Huwy).

U3 obpasnocera:

[1] [ToGujaHOM TpecymoM, CTaBOM Mp-
BUM H3pEKe, OI0MjEH je Ka0 HEOCHOBAH Ty-

KOCHH 3aXTEB KOJUM je TPAKEeHO Ja ce YTBp-
1 f1a je npecyaoMm OcHoBHOT cyaa y Humry,
Cyncka jenuauna Anexcunar 1. 2829/2012.
on 18. 9. 2012. ronune u npecynom Amnena-
nuoHor cyna y Humy Tx. 2690/2012. ox
25. 12. 2012. rogune noBpeheHo mpaBo Ha
JIOM TyXwWiara 3ajemueHo wi. 8. EBporicke
KOHBEHIIMje O 3aIlTHTH JbYACKUX MpaBa U
cnobona U ma ce obaBexe Ty)KeHa Ja OBO
[paBo Mpu3Ha TyxuonuMa. CTaBoM JIpyrum
n3peke, oapeheHo je aa cBaka cTpaHKa CHO-
CH CBOj€ TPOLIKOBE MOCTYIIKA.

[2] IlpotuB HaBenmeHe mpecyne Kauly
Cy OJaroBpeMEeHO W3jaBWIIM TYXKHOLH, II0-
6ujajyhu je y nenoctu, 300r OUTHE MOBpe/e
oznpenaba MapHUYHOT MOCTYIIKA, TOTPELIHO
U HEMOTIIYHO YTBPH)ECHOT YMECHUYHOT CTa-
Ba M IOTpPEelIHe IPHMEHE MaTepHjaTHOT
1paBa, ¢ MPEeJIOToM Ja je ATIeNIalOHH CyIl
YKMHE M BpaTH MpPEIMET IPBOCTCHCHOM
Cy/ly Ha TIOHOBHO OJIITy4HBAaIbE.

[3] Ucnutyjyhu mpBocTeneHy mpecymy
(...) AmenanuoHu cyn je Halao aa je kanda
TY)XHJIal[a HEOCHOBaHa.

[..]

[S] Ilpema yTBpheHOM UYUEHEHUYHOM
CTarby Ha KOME je MPBOCTEHECHH CyJl 3aCHO-
BAa0 CBOjy O/UTYKY, TyXHJba AA je Oma paj-
Huna Ycranose ,, I T” A u mana 7. 10. 1983.
TOOMHE j€ y CBOjCTBY 3aKyIlla 3aKJbydHia
YIOBOp O 3aKyIly ca TYCHOM Kao 3aKyIo-
JTABIIEM, YHjH je TIPEIMET jeMHOCO0aH CTaH y
Ay yn. XXX 6p. 71/7, nospiuune 52 m?, ca
BakemeM Ha ozpeheHo Bpeme 10 7. 6. 1989.
roauHe. TyXXHOIM Cy CYNpPYKHUIU U OJf TOT
JlaHa HENPEKUIHO XKUBE y TOM craHy. Hakon
TOra, Ba)KHOCT YroBOpa HHje MpOayKaBaHA
HHUTH j€ 3aKJbYYEeH YrOBOP O OTKYITy CTaHa.
[Ipecynom OcnoBHor cyna y Humy, Cyncka
jemunnna Anexcunan I1. 6p. 2829/2012. ox
18. 9. 2012, koja je moTBpheHa mpecymsom
Anenaryosor cyna y Hunry k. 2690/2012.
ox 25. 12. 2012, ytBpheno je xa je yroBop
0 3aKyIly CTaHa MPEecTao HCTEKOM BPEMEHa
Ha KOjH je 3aKJby4eH, Ia je obaBe3aHa TaMo
TyXEHa a OBJie Ty)Kuba AA 7a CTaH OcCJo-
OoheH ox MMIa ¥ CTBApH Mpefa y Ap:KaBUHY
TaMO TYXKHOLy a OBzie TyXeHoM. Tykusba
HUje TOCTYIHIIA [0 MPECYIH, TaKo Ja joj je
TyxeHu nana 12. 5. 2020. roguHe ymyTHO
3aXTEB Jla CC MCEJN U3 CTaHa, MO/ IPETHOM
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MIPUHYAHOT H3BpLIeHa. [Ipema yBepemnma
PI'3 CKH A, tyxuwpa AA mocenyje jeany
napierny nospiinae 606 m?, MoK TyKWai
Bb uma Buie mapiena yKyIHE MOBpIINHE
4.45,48 ha, ca xaractapcKuM IPHXOAOM OJf
458,78 nunapa, ca 00jeKTHMa KOjH Cy HEY-
CIIOBHHM 3a CTaHOBame. TYXHOLHM TBpIE Ja
HeMajy MoryhHocTH fa cebu 0be3bene apy-
TH cTaMOCHHU MPOCTOD, jep cy o0oje MeH3u-
oHepu a Tyxunan bb je nujabetnuap u uma
Jpyre 37paBCTBeHE Hpobieme, U ja Ou u3-
BpLICHEM CYICKE OuTyke Ouio moBpeheHo
BUXOBO TIPaBO Ha JIOM, mpeasuhero wi. 8.
EBporicke KOHBEHIMjE O 3aIlITUTH JbYICKUX
IpaBa U OCHOBHHX cio0oza, ¢ 003MpoM Ja
“Majy TpajHe U YBPCTE Be3€ ca MPEAMETHUM
CTAHOM.

[6] Ha ocHoBy oBako yTBpheHor umme-
HUYHOT CTamba, MPBOCTENICHHU CYJ j€ 3aKJby-
yno na Huje oBnamheH ma yTBphyje ma je
npecyaama koje cy Beh rmocrase npaBHOCHa-
JKHE ToBpel)eHo MpaBo Ha JIOM.

[7] IlpaBHM WHCTUTYT @IpaBa Ha JOM
npoucTrye u3 oxpenaba ui. 8. Epporicke
KOHBEHIIMje O 3alITUTH OCHOBHUX IIpaBa M
cino0ozia, mpeMa KojuMa CBAKO MMa IIPaBoO
Ha TOIITOBAKkE CBOT MIPHBATHOT M HOPOJIHY-
HOT XHMBOTa, JioMa U Tpenwcke (cT. 1); jaB-
He BiiacTH Hehe ce MellaTH y BpIICHE OBOT
IpaBa ceM ako TO HUje Y CKJIaay ca 3aKOHOM
U HEOMXOJHO Y JIEMOKPATCKOM JAPYIITBY Y
HHTEpeCcy HalMOHAJIHE 0e30eQHOCTH, jaBHE
0e30eTHOCTH WJIM EKOHOMCKE J00poOHUTH
3eMJbe, paju CIpedaBarba Hepeia WIH KpH-
MHHAaJa, 3alITUTE 3/paBjba WM Mopaia,
WM PajiM 3alITUTE IpaBa v ciioboaa Apyrux
(ct. 2).

[8] IlpaBmman je 3akjpy4ak IpPBOCTE-
IICHOT Cyza Ja ce y OKOJNHOCTHMa Kaja je
0 NpaBy Ha INpeAMETHH cTaH Beh mpas-
HOCH@)XHO OJUTyY€HO MPECYIOM KOjoM je
YCBOjeH TYy)XOEHH 3aXTe€B 3a HCEJbEHE N3
CTaHa, HE MO)KE OCHOBAHO HCTHLATH Ja je
TOM CYICKOM OJUTyKOM IOBpeheHo mpaBo Ha
JIOM, CXO[HO IMTHPaHUM oppendama 4i. 8.
EBporicke KOHBEHIMje O 3aIUTUTH JbYICKUX
mpaBa U OCHOBHUX cio0oxa. Cyncka onyka
JIOHETa y TOM TIOCTYIIKY TIPE/ICTaBJba KOHAY-
HY OJUTIYKYy KOjOM je ypeleH cropHU NnpaBHH
onHoc u3Mel)y crpaHaka M KOjoM je OBIe
Ty)KHJba 00aBe3aHa Jia Tpesia CTaH OBJIE TY-
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skeHOM. Ta o/uyka mpeacTaBiba H3BPIIHY
UCIIPaBy ¥ [IPOM3BOAM IpaBHa JiejcTBa Mehy
CTpaHKaMa, Tako /1a C€ Yy JPYrOM TOCTYIKY
IIpeJl PEOBHUM CYIOM HE MOXKE OCHOBAHO
HCTUIIATH JIa j€ B-eHUM JIOHOLICHEM MOBpe-
heHo mpaBo Ha 10M, KOjU 3aKJby4aK Ce HEO-
CHOBaHO 100Hja JKaIOCHUM HaBOANMA.

[9] IIpBocTenenn cyn je mpaBmIIHO 3a-
KJbYUHO J1a je Tykuba AA IpomycTHia jaa
y TIPETXOHOM TIOCTYIKY UCTHUYE YHEEHUIIE
Ha KOje ce cajia II031Ba, Kao U 1a HCKOPHCTH
IIPaBHO CPEJICTBO KOj€ je IMPONUCaHo 4. 82.
3aKoHa O YCTaBHOM CyIy — YCTaBHY XkaloOy,
a y poxy m3 Wwi. 84. NCTOT 3aKOHa, TAKO JOa
ce ycie IpOIyIITamka TOI pPOKAa HE MOXKe
OCHOBaHO oOparuTH Bumem cyny, koju
cxozmHO ozpendama wi. 23. 3akoHa o ypehe-
By CynoBa, HeMa opinamhema aa yrBphyje
NoBpezie Mel)yHapoHUX KOHBEHIIH]a.

[10] Anenanonu cyz je LEHHO U OcTa-
e s)ka0eHe HaBoJe TYKUIIAla, YKIbYdyjyhu
U OHE KOjH CE OZIHOCE Ha KOHKpETHE IOpo-
JMYHEe M MaTepHjaliHe NMPHIMKE TyXKUiala,
Iy je Hallao Ja MCTH HEe MOTy OWTH Of
yTHIIaja Ha TPABUIIHOCT M 3aKOHHUTOCT IIp-
BOCTEIICHE OJUTYKe, jep HH IPBOCTENEHH HU
OBaj Cyl HEMajy 3aKOHCKa oBiamhema 3a
MIPEHCIUTHBABE MPABHOCHAKHMUX OATyKa
JIOHETHX Yy JIPYrOM IIOCTYIKY, T€ WX HHje
noceOHO KOMEHTapHcao, cxomHo w4i. 396.
CT. 2. 3aKOHa O MAPHUYHOM MOCTYIKY. Ty-
JKHOIIM C€ HEOCHOBAHO IT03HBAjy U Ha OMIY-
Ky YcraBHor cyma Yx-9495/2013. om 22.
10. 2015. romune, ¢ 003upoM 1a je Ty ped
0 OIUTYIIM TI0 YCTaBHOj KajiOu, Koje MpaBHO
CPEICTBO TY)KHOIU HUCY M3jaBHIIH.

KomenTap
I. ITocTaBbame npodiaema

OCHOBHO TIHTamkbE KOje Ce OB I0-
CTaBJba, a KOje M3MUYe 00eMa MHCTaH-
mama, jecte MpHpoaa ,MambKaBOCTH™
Tyx0e. AC y Humy xao xandexu cyn
JIOBOJBHO jJaCHO cMarpa Ja je ped O Me-
PUTOPHOM MHTakY, jep HABOAM 1A Ce
MIpe/l PEIOBHUM CYIOM HE MOXKE ,,0CHO-
BaHO MCTHUIATH™ JIa j€ Y HEKOM JPYroM
MOCTYNKYy JIONUIO JI0 MOBpelae Ipa-
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Ba Ha JIOM Kao KOHBEHIM]CKOT TIpaBa.
Jpyrum pednma, TBpAM Ce Ja je Takpa
Tyk0a JTOAyIIe JT03BOJHCHA, ajH je He-
OCHOBaHa. YTpaBo 300r Tora oBaj cyja
notBphyje ondujajyhy mnpBocreneny
npecyny. Ca TakBOM IIPaBHOM OIICHOM
He Tpeba ce CIOXKWTH, a AuieMa HHje
camo ,,Teoprjcka’, Beh nMa npakTHuHE
MOCTIeTHUIIE.

II. Hepocrarak
MpoIecHe MPeTHOCTaBKe
a He HEOCHOBAHOCT TY:K0e

CynoBu cy y HapHHUYHOM IOCTYII-
Ky ,HQIJIeKHU camMO 3a peliaBame
rpahanckonpaBHux cropoBa. Peu je o
JEIHO] Of TPOLECHHX NPETIIOCTABKH
KOja C€ pa3IMYuTO HAa3WBa: HaMJIe-
KHOCT CyJa, alcoJyTHa HaJUJIe)KHOCT
WIN, KaKo je TO OWJI0 JOMHHAHTHO Y
NIPEApaTHOM IIpaBy — PEIOBHH IIpaB-
HU TIyT. Y CBAaKOM Ciy4ajy, HapamMeTpu
3a oipehuBame cy campxkanud y wi. 1
3III1. Ykomuko HemocTaje oBa IMpoIie-
CHa TIPETIIOCTaBKa Tyk0a ce omdaiyje;
CyZ TIO CITY’)KOCHOj TYKHOCTH je MpoBe-
paBa, ¥ TO Kako MpBOCTENEeHH (wi. 16.
ct. 1. 311II), Tako ¥ UHCTAHIIMOHU: TIpe-
cyna ce 110 >kajOu WM PEeBU3UjH YKUAA
u Tyx0a ce omdailyje 4aK W Ja yKaiu-
Jal WA PEeBUACHT HE yKa3yjy Ha by
(an. 386. ct. 3, 391. ct. 2. 3MII [npy-
rocrenenn noctynak]; wi. 408, 415.
cT. 2. 31111 [peBu3HjCcKH MOCTYIAK]).

[TpaBo Ha JIOM je — Kako TO M caM
AC y Humry 3akipyuyje — paBo Koje je
rapanToBaHo EKJBII, anu u YcrtaBom.
Huje peu o rpalhjanckoM cyOjeKTHBHOM
mpaBy, Beh o syackom mpasy. OTy-
na He Ou Tpebano na Oyme cropHO jaa
yTBphuBame MOBpeae jeqHOT JbYACKOT
IpaBa HE CMaja y PEIOBHU IIPaBHU
nyT. JenqHako Kao IITO je Hel03BOJbeHA

Ty)k0a paau yTBplema MoBpeae, MpH-
Mepa pazu, IpaBa Ha CJI000JaH pa3Boj
JIMYHOCTH WJIK TIpaBa Ha MpaBUYHO Cy-
heme, Taxo je u opae. To 1wTO je mpaBo
Ha JIOM Yy MApHUYHOM IMOCTYIKY pe-
JICBAHTHO OHJIA KaJa Ce jeJHO JIMIEe
OpaHu HIIp. OJf PCHBHHIUKAI[OHOT
3axTeBa BJIACHUKA HENOKPETHOCTH, HE
Mema HUITa, Beh je To mocieanma He-
nocpeane npumene EKJIBII, ogHocHO
Ycrasa.

AC y Humy 4uHM K1acu4Hy rpe-
IIKY Ka/ia y OCHOBU HCIPAaBaH MOJa3HU
CTaB O CMHUCIy KOHIENTa 3a0/ICHE Y
MEPHUTOPHO MHTame. Jep, oH mpeBubha
Jla je OI0HjameM jeIHOT TY>KOCHOT 3a-
XT€Ba YBEK yTBpeHa KOHTPaIUKTOPHA
CYIPOTHOCT: THUME IITO j€ IPecyaoM
010MO 3aXTEeB Ja Ce YTBPAU 1a je J0-
LIJI0 JI0 TOBpEJE NpaBa Ha JIOM, OH je
YjeIHO W YTBPAHO Ja HUje OWUIO TakBe
noBpeje. JeAHOCTaBHO, MPECYIOM ce
MOXE OJUIyYMTH CaMO OHJa Kajua je
MEPUTOPHO MUTAKE 3aUCTa OMIIO Mpe-
MET pa3Mmarpama. ¥ OBOM Cliy4ajy Tora
Huje Omno, Beh je mcCHpaBHO KOHCTa-
TOBAHO Jla Cy/ yOIIITE O TOME HE CMe
na omryuyje (ym. T. 8. oOpaziokema).
Kana je Tako, oHzma je To HUIITA APYTO
JI0 HEJI03BOJHEHOCT, & HE HEOCHOBAHOCT
Ty)0€.

II1. IIpakTH4He MOC/IEANLE

[Ipaktnune mocnenumne craBa AC
y Humy cy 3nauajue, umajyhu y Bumy
pa3IM4UT TPETMaH HEI03BOJHEHOCTH U
HEOCHOBAaHOCTH TYOe. YKOJIHKO je ped
0 HEIO3BOJLEHOCTH TYKOe, OHa ce MMa
onbanuty Beh Ha TMOYETKY MOCTYIKa.
[Tpema jom yBek Bakehem npaBy, oxda-
UBame TY)XKOe a limine litis y OKBUPY
NPETXOAHOI HCIHTHBama TyxkOe He
nojia3u y 003up, Beh je HY»KHO ofpxka-
Bambe MPUIPEMHOT POUYHIITA HA KOjeM
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ce TYXHOIly Mopa o00e30eautu wu3ja-
UIBEHE O HAMEPABAHOM O0AIUBAMY
Tyxk0e (wi. 294. ct. 2. y Be3m ca cT. 1.
T. 1. 3III). Joxymie, peaoBHU Cya0BU
ykpyayjyhu u BKC mnpe rmienajy na
3a00ul)y Ty’KHOCT Onp’kKaBama MpUIpe-
MHOT' pouHINTa, 3ay3umajyhu craB na
onbanuBame Tyx)Oe 0e3 mera He mpe-
CTaBJba OUTHY MOBPE/Y MOCTYIIKA, WX
Yak Jla y CJIy4ajy HEOTKJIOHUBUX IPO-
LECHUX CMETHHU CyI M HeMa JIyKHOCT
Ja OApXHU pounmTe W3 wi. 294. ct. 2.
3I1I1.*° Melyytum, THME HE camo Ja ce
3aKOHOJIABYEBO BPETHOBAHE KOPHUTY]e
COIICTBEHHUM, INTO je y YCTaBHOIPAaB-
HOM CMHCJIY HEIO03BOJCHO (KpILICH-C
BE3aHOCTH CY/J0Ba 3a ,,3akoH"), Beh ce
JUPEKTHO CyAM IPOTHBHO CTAaBOBHMA
YC. Haume, YC je y BuIlIe HaBpara mno-
HUILTABAO CYJICKE O/UIyKe Y KOjuMa je
onbadeHa Tyx6a 6e3 onpaBama MpHU-
MpeMHOT pouuiuta u3 uia. 294. cr. 2.

3I1I1, cmarpajyhu na je Tume nospehe-
HO IIPaBO Ha MPaBUYHO cyheme.*

Kaxo roz, paszinka y ofHOCY Ha CTaB
0 MEpPHUTOPHOM KapakTepy OBOT IMHUTa-
Ba je O4UTa: Y TOj XUIOTE3U Tyk0a ce
MOpa JIOCTaBUTHU TY)XKCHOM Ha OITOBOD,
TE TEK HAaKOH TOTa Ce OHA MOYXKE OJIOHTH,
U TO HAKOH OJP)KaHOT POYHMIITA TNIaBHE
pacmpase. [Ipema Tome, y TOj XHIIOTE3U
ce HEHNOTPeOHO TpOIle PecypcH Cyaa,
a TYXKEHH Ce HCTO TaKo HEHnoTpeOHO
,»yBIQ4U‘ y TOCTyNaK, KOHAa4HO, Ha
Taj HAYMH C€ CYIITHHCKH TOMMIAjy
TPOIIKOBH Koje he Ha Kpajy TyKuiar
CHOCHUTH (HapaBHO, aKo TYXXeHH Oyme
TPa)XHO KHUXOBY HAaKHAIY).

HaBezneHe pasinke JOIATHO OIpaB-
JaBajy 3aKJby4aK Jla Yy OBOM CIyd4ajy
HHUje ped O MEPUTOPHOM IIHTamYy KOje
ce peluaBa IpecynoM, Beh o Hemocrar-
Ky mpouecHe mnperrnocraske. Crora
craB AC y Humry He Tpeba ciieuTu.

[pupenyo ooy. op Mapko C. Kuecesuh

[IpaBHu (akynrer Yausep3urera y HoBom Camny

¥ Penpesenrarusao BKC, 27. 9. 2018.
— Pes 3259/18, Bunren BKC 1/2019, 59;
CYNpOTHO panuje y omtyiwu ox 11. 5. 2016.
— PeB2 278/16.
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OmyoMuu U3 IpaBHe Ipakce

IZVRSENJE KAZNE ZATVORA
— tzv. KUCNI ZATVOR IZ &l. 45. st. 3, 4. i 5. KZ
U PRAVNOM SISTEMU SRBIJE

Zakonska reSenja, dileme, sudska praksa

Sud, nakon sprovedenog krivi¢nog
postupka, duzan je svojom presudom da
utvrdi da 1i je u€inilac izvrSio kriviéno
delo, predstavljeno u optuznom aktu
nadleznog tuzioca, a potom da izrekne
odgovarajucu krivicnu sankciju, a kao
posledica ocene svih okolnosti date
krivicno-pravne situacije, kako objek-
tivnih tako 1 subjektivnih, odnosno
okolnosti koje se odnose na ucinjeno
kriviéno delo i na ucinioca.

U ¢l. 43. Krivi¢nog zakonika (S/u-
zbeni glasnik RS br. 85/05... 35/19) je
predvideno da se uciniocu krivicnog
dela mogu izre¢i sledece kazne:

— dozivotni zatvor,

— kazna zatvora,

—novcana kazna,

—rad u javnom interesu,

— oduzimanje vozacke dozvole.

Za potrebe ovog prikaza znacajne
su odredbe ¢l. 45. st. 3,4.15. KZ.

Tako je u ¢l. 45. st. 3. KZ pred-
videno:

,-~Ako je uciniocu krivicnog dela izre-
¢ena kazna zatvora do jedne godine, sud
moze istovremeno odrediti da ¢e se ona
izvrsiti tako §to ¢e je osudeni izdrzavati
u prostorijama u kojima stanuje, ukoliko
se s obzirom na li¢nost uéinioca, nje-
ucinjenog dela, stepen krivice i druge
okolnosti pod kojima je delo ucinjeno,
moze ocekivati da ¢e se i na taj nacin
ostvariti svrha kaznjavanja.”

U pitanju je, dakle, kazna zatvora
izreCena do jedne godine, a koja se iz-
vrSava u kuénim uslovima, ili tzv. kuéni
zatvor.
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Elementi ovog instituta opsteg dela
KZ, uveden Zakonom o izimenama i
dopunama Krivi¢nog zakonika (Sluzbe-
ni glasnik RS 72/09) su sledeci:

— izricanje od strane suda kazne
zatvora do jedne godine uciniocu Kri-
vi¢nog dela;

— izvrSenje takve kazne u prostorija-
ma u kojima ucinilac stanuje;

— ostvarenje svrhe kaznjavanja, kao
prethodni uslov za primenu tzv. kuénog
zatvora.

Pre nego $to ¢e se analizirati nave-
deni elementi, nuzno je ukazati na dve
stvari:

— prvo, izdrzavanje kazne zatvora u
prostorijama u kojima ucinilac stanuje,
odnosno kuéni zatvor, nije predviden u
opStem delu KZ kao vrsta zatvora. Radi
se o zatvoru koji je predviden u ¢l. 43.
st. 2. KZ, a tako izreCeni zatvor se izvr-
$ava na poseban nacin;

— drugo, izre¢ena kazna zatvora do
jedne godine se izvrSava pod poseb-
nim uslovima, a to je dokaz neraskidive
veze opsteg dela KZ i posebnih propi-
sa, a to su: Zakon o izvrSenju krivicnih
sankcija (Sluzbeni glasnik RS 55/14, ...
31/2011), Zakon o izvrSenju vanzavod-
skih sankcija i mera (Sluzbeni glasnik
RS 55/14, 87/2018).

Kada sud izrekne kaznu zatvora do
jedne godine, ocigledno se radi o lak-
Sem krivicnom delu.

Zakonodavac je dao mogucénost da
taj ucinilac krivicnog dela ne treba da
izdrzava kaznu zatvora do jedne godi-
ne u Kaznenom zavodu, ve¢ u kuénim
uslovima, naravno nakon utvrdenja i
zakljucka suda da se svrha kaznjavanja
u konkrenom sluc¢aju moze ostvariti i
navedenim nac¢inom izvrSenja kazne. To
je jos jedna potvrda da kuéni zatvor nije
,,vrsta” zatvora, ve¢ nacin — model iz-
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vrSenja izrecene kazne zatvora do jedne
godine, pa samim tim moze se slobod-
no zakljuciti da je u pitanju ocigledno
»specifican zatvor”.

Da li je tzv. supletorni zatvor pri-
menljiv kod navedenog ,specificnog
zatvora”.

Supletorni zatvor je karakteristican
kod primene ¢l. 51. st. 2. KZ, a to je si-
tuacija da sud moze neplaéenu novéanu
kaznu zameniti u kaznu zatvora.

Da 1i se takav zatvor moze izvrSa-
vati u prostorijama u kojima ucinilac
stanuje?

Odgovor je da ne moze, jer nije u
pitanju izreCeni zatvor, ve¢ zatvor koji
je nastao zamenom novCane kazne a
zbog neplacanja.

Nuzno je u ovom delu ukazati na jos
jednu bitnu okolnost:

»-..zatvor do jedne godine koji je izrecen

od strane suda je bitan a ne kazna zatvo-

ra do jedne godine koja je zaprecena za
odredeno krivi¢no delo.”

IzreCena kazna zatvora se izvrSava
na poseban nacin, pa tako u ¢l. 174e
Zakona o izvrSenju krivi¢nih sankcija je
predvideno da nakon pravnosnaznosti
presude, kao i u toku izdrzavanja kazne
zatvora do jedne godine, osudeni moze
podneti predlog Upravi za izvrSenje
krivicnih sankcija, da kaznu izvrSava
bez napustanja prostorija u kojima sta-
nuje. Odluku o tome je najpre donosio
predsednik suda, a potom sudija za iz-
vr$enje kriviénih sankcija, i u njoj se
odreduje da se izvrSava kazna zatvora
bez napustanja prostorija u kojima osu-
deni stanuje uz primenu elektronskog
nadzora ili bez njegove primene.

IzreCena kazna zatvora do jedne
godine se izvrSava u prostorijama u
kojima osudeni stanuje samo nakon
ostvarenja uslova koji se tiCe svrhe
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kaznjavanja (¢l. 4. 1 42. KZ) ili kako za-
konodavac navodi:

,»-..ukoliko se s obzirom na li¢nost uéini-
posle ucinjenog krivicnog dela, stepen
krivice i druge okolnosti...”

Uocljivo je da se radi o pojedinim
okolnostima koje su navedene u ¢l. 54.
st. 1. KZ, a to su odredbe — opsta pra-
vila o odmeravanju kazne. Dakle, iste
okolnosti se cene najpre od strane pr-
vostepenog suda a prilikom izricanja
kriviéne sankcije, a potom i od sudije
za izvrsenje kriviénih sankcija prilikom
donosenja odluke da se izrecena kazna
zatvora do jedne godine izvrSava u kuc-
nim uslovima.

Ocigledno je to bila i namera
zakonodavca da ,,se sve jo$ jednom pre-
ispita”, pa da se pruzi takva pogodnost
osudenom pri izvrSenju kazne zatvora.

Iz sadrzine ¢l. 45. st. 3. KZ proi-
zilazi da zakonodavac nije predvideo
takvo izdrzavanje kazne zatvora sa
elektronskim nadzorom ili bez njega.
Jednostavno, izre¢ena kazna zatvora do
jedne godine je zadrzala status zatvora,
kao vrsta kazne, a tek u novom postup-
ku, primenom drugih propisa koji su
prethodno navedeni, odreduje se da li
¢e se takva kazna zatvora izvrsavati sa
elektronskim nadzorom ili bez njega.

Uocljivo je takode da je u ¢l. 424.
st. 2. ZKP — pod nazivom osudujuca
presuda, navedeno sledece:

»Ako je optuzeni osuden na kaznu
zatvora do jedne godine, u presudi se
moze navesti da ¢e se kazna zatvora
izvrSiti u prostorijama u kojima osudeni
stanuje sa ili bez primene elektronskog
nadzora.”

Moze se staviti jedna primedba:

Krivi¢éni zakonik shodno ¢l. 45. je
jasno razdvojio materiju koja njemu
pripada a to je izricanje kazne zatvora

do jedne godine, od materije koja pripa-
da izvr$nom krivicnom pravu, odnosno
izvrSenju takve kazne uz primenu elek-
tronskog nadzora ili bez njega. Sa
druge strane, ZKP u ¢l. 424. st. 2. ta-
kvo razdvajanje ne vrsi, ve¢ naprotiv,
u sebi obuhvata i nesto §to ,,ne pripada
njemu”, ve¢ posebnom izvr§nom Kkri-
vi¢nom postupku.

U pitanju je
nelogicnost!

Kada se izvrSava napred navedena
kazna zatvora u prostorijama u kojima
osudeni stanuje, te prostorije ne sme
napustati.

Odredba da osudeni ne sme napu-
Stati prostorije je prosto izjednacena
sa izdrzavanjem kazne zatvora u ka-
znenom zavodu, naravno uz postojanje
odredenih specificnosti. I kada osudeni
izdrzava kaznu u prostorijama u kojima
stanuje, on je takode ,,zatvoren, a nje-
gove prostorije ne moze napustati”.

Mesto izvrSenja kazne zatvora do
jedne godine i napustanje takvog mesta
je predvideno u ¢l. 45. st. 4. KZ i glasi:

jedna ocigledna

,»Osudeni kojem je odredeno izvr-
Senje kazne zatvora na nacin predviden
u st. 3. ovog Clana, ne sme napusta-
ti prostorije u kojima stanuje, osim u
slu¢ajevima propisanim Zakonom koji
ureduje izvrSenje krivicnih sankcija.
Ukoliko osudeni jednom u trajanju pre-
ko Sest casova ili dva puta u trajanju do
Sest Casova samovoljno napusti prosto-
rije u kojima stanuje, sud ¢e odrediti da
ostatak kazne zatvora izdrzi u Zavodu za
izvrSenje kazne zatvora.”

Navedena odredba ima sledece
elemente:

— mesto izvrSenja kazne zatvora;

— nenapustanje prostorija u kojima
osudeni stanuje;

— posledica samovoljnog napustanja

prostorija u kojima osudeni stanuje.

635



Glasnik Advokatske komore Vojvodine, br. 2/2022.

Osudeni kaznu zatvora do jedne go-
dine izdrzava u prostorijama u kojima
stanuje, a to se ima shvatiti kao mesto
zivljenja, postojanja ekonomske zajed-
nice sa drugim licima.

Dok izdrzava kaznu zatvora, nave-
dene prostorije ne sme napustati sem
u slucajevima koji su predvideni po-
sebnim Zakonom kojima se ureduje
izvrSenje krivi¢nih sankcija.

Posledice samovoljnog napustanja
prostorija u kojima osudeni stanuje su
predvidene materijalnim krivicnim za-
konodavstvom, a to je odredba ¢l. 45.
st. 4. KZ, zadnja reCenica: tada ostatak
kazne se ima izvrsiti u Kaznenom zavo-
du i nema vise moguénosti ,,vraéanja”
izdrzavanja ostatka kazne zatvora po-
novo u tzv. kuénim uslovima.

Normalno je da izvrSenje kazne
zatvora do jedne godine sledi nakon
pravnosnaznosti 1 izvrSnosti sudske
odluke, kada stupa na snagu sudsko
izvr$no pravo, a posebno primenom
Zakona o izvrSenju vanzavodskih
sankcija i mera i posebno Pravilnika o
nacinu izvrSenja vanzavodskih sankcija
i mera i organizaciji i radu Poverenika.

Kao $to je poznato da kazna zatvo-
ra koja se izvrsava u Kaznenom zavodu
pocinje da teée od dana kada se osu-
deni javi na izdrzavanje kazne shodno
¢l. 57. st. 1. Zakona o izvrSenju krivic-
nih sankcija, to u slucaju izdrzavanja
kazne u kuénim uslovima, pravnosna-
zna i izvrSna sudska odluka se najpre
dostavlja Poverenickoj sluzbi, a potom
Poverenik poziva osudenika radi pro-
cene njegove liCnosti i obaveStava ga
o danu instaliranja opreme za elektron-
ski nadzor, od kada pocinje izdrzavanje
kazne 1, najzad, izraduje se pojedinacni
program postupanja od znacaja za is-
punjenje svrhe izvrSenja takve kazne,
shodno ¢l. 7. Pravilnika o nacinu izvr-
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Senja vanzavodskih sankcija i mera i
¢l. 10. Zakona o izvrSenju vanzavod-
skih sankcija i mera.

Lice koje izdrzava kaznu zatvora u
prostorijama u kojima stanuje ima isti
pravni polozaj kao i lice koje se nalazi
na izdrzavanju kazne zatvora u Kazne-
nom zavodu.

Osudeno lice, u nasem slucaju, ima
isklju¢ivu obavezu da ne napusta pro-
storije u kojima stanuje, osim ako je to
dozvoljeno.

Ta dozvoljenost se ogleda u sle-
decem:

— prvo, osudeni ima pravo na bo-
ravak van prostorija u kojima stanuje
u trajanju od najviSe dva casa dnevno
shodno ¢l. 23. st. 2. Zakona o izvrSenju
vanzavodskih sankcija i mera;

— drugo, po molbi osudenog, di-
rektor Uprave mu moze dozvoliti
napustanje prostorija u kojima stanuje
i preko dva sata shodno ¢l. 24. st. 1. t.
1-11. Zakona o izvrSenju vanzavodskih
sankcija 1 mera u slucajevima:

— pruzanje medicinske pomoci osu-
denom ili ¢lanu njegovog domacdinstva,

— radi odlaska na posao, ako krivic-
no delo za koje je osuden nije u vezi sa
radom i ispunjavanjem radnih zadataka,

— radi pohadanja nastave redovnog
Skolovanja,

— zbog odlaska na polaganje ispita,

— zbog teske, akutne ili hroni¢ne bo-
lesti,

— radi svog vencanja ili vencanja
svog krvnog srodnika,

— zbog smirti bliskog srodnika,

— zbog obaveze staranja prema cla-
novima uze porodice,

— zbog sezonskih poljoprivrednih
poslova,

— zbog drugih narocito opravdanih
razloga za koje osudeni moze podneti
molbu.
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Naravno, takvu donetu odluku
direktor Uprave moze i opozvati iz ra-
zloga predvidenih u ¢l. 27. citiranog
Zakona.

Trece, osudeni moze napustiti pro-
storije u kojima stanuje u slucaju kada
nije u moguénosti da unapred podne-
se molbu, zbog potrebe pruzanja hitne
medicinske pomo¢i sebi ili ¢lanu svog
porodi¢nog domacinstva, shodno ¢l. 26.
citiranog Zakona.

U ¢l. 45. st. 5. KZ je navedeno:

,»Osudenom za krivi¢na dela protiv
braka i porodice koji zivi sa oStecenim u
istom porodi¢nom domacinstvu ne moze
se odrediti izvrSenje kazne zatvora na
nacin propisan u st. 3. ovog ¢lana.”

Navedena odredba ima sledece
elemente:

— krug krivi¢nih dela za koje je osu-
deni oglasen krivim,

— postojanje porodi¢nog domacin-
stva izmedu osudenog i oStecenog,

— nemoguénost izvrSenja kazne
zatvora do jedne godine u takvim okol-
nostima, a u ku¢nim uslovima.

U ovom delu se postavlja jedno
ozbiljno pitanje: Zasto je zakonodavac
odredio samo krivi¢na dela protiv braka
i porodice — Glava XIX Krivi¢nog za-
konika i uz uslov da zivi sa osteenim u
istom porodi¢nom domacinstvu?

Zar ne postoje i1 druga krivi¢na dela,
u okviru Kriviénog zakonika u vezi sa
kojima ucinilac zivi sa oSte¢enim u is-
tom porodi¢nom domacinstvu?

Izdvojene su karakteristine sudske
odluke u vezi sa izdrzavanjem kazne
u prostorijama u kojima osudeni sta-
nuje, s obzirom na bitnu okolnost da
Hkuéni zatvor” u nasem krivicnom za-
konodavstvu nema dugu tradiciju, pa su
razvrstane sudske odluke po oblastima.

|
Uslovi za izvrSenje kazne zatvora
u prostorijama u kojima
osudeni stanuje

1.

Svoje pravo da boravi van prostorija
u kojima stanuje u trajanju od dva ¢asa
dnevno, osudeni je duzan da koristi u
vreme koje je za to odredeno, jer se u
suprotnom smatra da je samovoljno
napustio prostorije u kojima stanuje i
kazna kuénog zatvora moze biti zame-
njena u kaznu zatvora.

Resenje Apelacionog suda u Nisu
Kz 414/16. od 27. jula 2016.

2.

Moguénost da okrivljeni kaznu za-
tvora izdrzi u prostorijama u kojima
stanuje, sud odreduje istovremeno sa
izricanjem kazne zatvora, a ne i nakon
pravnosnaznosti presude, niti u toku iz-
drzavanja kazne zatvora.

Iz obrazlozenja:

Dakle, navedenom odredbom ¢l. 45.
st. 5. KZ sudu je data mogucnost, a ne i
obaveza da pod odredenim uslovima odredi
da se okrivljenom kazna zatvora moze izvr-
Siti tako Sto ¢e je izdrzati u prostorijama u
kojima stanuje, pri ¢emu moguénost takvog
izvrSenja kazne zatvora mora biti odredena
istovremeno sa izricanjem kazne zatvora u
pravnosnaznoj presudi. Takode, Zakonom
o izvrSenju krivi¢nih sankcija i Zakonom o
izvrSenju vanzavodskih sankcija i mera koji
se primenjuju od 1. 9. 2014. godine nije
predvidena moguénost da se po pravnosna-
znosti presude i u toku izdrzavanja kazne
zatvora predlogom okrivljenog, javnog tuzi-
oca ili drugog lica, zahteva promena nacina
izvrSenja kazne zatvora, to je ovaj sud na-
Sao da pobijanim pravnosnaznim re$enjima
nije ucinjena povreda Krivicnog zakona iz
¢l. 439. t. 1, 2.1 3. ZKP kako je to neosno-
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vano ukazano u podnetom zahtevu branioca
okrivljenog.

Presuda Vrhovnog kasacionog suda
Kzz 1185/15. od 19. januara 2016.

3.

Dozvoljeno je spajanje kazne za-
tvora 1 kazne zatvora koju okrivljeni
po odluci suda treba da izdrzi u pro-
storijama u kojima stanuje i izricanje
jedinstvene kazne o pravilima za od-
meravanje kazne za dela u sticaju, jer
su u pitanju istovrsne kazne koje nakon
izricanja jedinstvene kazne gube svoju
samostalnost.

Presuda Vrhovnog kasacionog suda

Kzz 38/20. od 13. februara 2020.

4.

Sud ima moguc¢nost da okrivljenom
omoguéi izdrzavanje kazne u pro-
storijama u kojima stanuje na zahtev
okrivljenog samo ukoliko je on podnet
pre momenta u kome je Vece objavilo
da je glavni pretres zavrSen.

Presuda Vrhovnog kasacionog suda

Kzz 79/16. od 2. februara 2016.

5.

Kazna zatvora u trajanju do jedne
godine izreCena za pokuSaj izvrSenja
krivicnog dela nezakonit prelazak dr-
zavne granice i1 krijumcarenje ljudi,
moze se izvrSiti u prostorijama u ko-
jima optuZeni stanuje uz primenu
elektronskog nadzora.

Resenje Apelacionog suda u Novom Sadu
Kz 1648/16. od 14. februara 2016.

6.

Ako u pravnosnaznoj presudi nije
odredeno da se kazna zatvora do jed-

638

ne godine moze izvrSiti u kuénim
uslovima, ne moZe se naknadno zahte-
vati izmena takve odluke shodno ¢l. 45.
st. 5. KZ.

Resenje Osnovnog suda u Cacku

K 11/15. od 29. februara 2016.

i reSenje Viseg suda u Cacku

Kz 26/16. od 21. marta 2016.

7.

Ako prvostepeni sud svojim reSe-
njem odredi da osudeni kaznu zatvora
izvr$i u kuénim uslovima onda je duzan
da u reSenju utvrdi koje su posledice
neizvrSenja donete odluke.

Resenje Osnovnog suda u Cacku

Ik 185/12. od 4. juna 2013.

i reSenje Apelacionog suda u Kragujevcu
Su 77/13. od 14. juna 2013.

8.

Uslov za primenu odredbe ¢l. 174e
Zakona o izvrSenju krivicnih sank-
cija nije samo postojanje tehnickih
uslova za izvrSenje kazne, ve¢ je nuzno
i ostvarenje drugih okolnosti kao Sto su
tezina izvrSenog krivi¢nog dela, drzanje
ucinioca posle izvrsenog krivicnog dela
i drugo.

Resenje Osnovnog suda u Cacku

1k 400/12. od 25. marta 2013.

i resenje Apelacionog suda u Kragujevcu
Su 39/13. od 16. aprila 2013.

9.

Prilikom odluc¢ivanja o zahtevu osu-
denog da kaznu zatvora u trajanju od
jedne godine izdrzava bez napustanja
prostorija u kojima stanuje, ne moze se
prvostepeni sud isklju¢ivo osloniti na
okolnosti koje su bitne za postojanje
krivicnog dela zbog kojeg je podnosi-
lac zahteva oglasen krivim, ve¢ mora
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voditi racuna o svim okolnostima pred-
videnim u ¢l. 45. st. 5. KZ i u ¢l. 174e
Zakona o izvrSenju krivi¢nih sankcija.
Resenje Osnovnog suda u Cacku
1k 299/13. od 28. oktobra 2013.
i resenje Apelacionog suda u Kragujevcu
Su 158/13. od 26. novembra 2013.

10.

I u slucaju opozvane uslovne osude
kaznom zatvora do jedne godine, osu-
deni ima mogucénosti izdrZavanja iste u
kuénim uslovima.

Resenje Osnovnog suda u Cacku

1k 311/13. od 26. decembra 2013.

i reSenje Apelacionog suda u Kragujevcu
Su 9/14. od 6. februara 2014.

11.

Osnovni uslov za primenu ¢l. 174e,
st. 1. Zakona o izvrSenju krivicnih
sankcija je izdrzavanje izreCene kazne
zatvora do jedne godine, bez obzira na
oblik vinosti izvrSenja kriviénog dela,
materijalnih i drugih prilika osudenog.

Resenje Osnovnog suda u Cacku

Su 482/13. od 28. juna 2013.

i reSenje Apelacionog suda u Kragujevcu
Su 86/13. od 15. jula 2013.

12.

Osnov za primenu ¢l. 174e, st. 1.
Zakona o izvrSenju krivi¢nih sankcija je
izreCena kazna zatvora, a ne kazna za-
tvora koja je nastala zamenom izrecene
novcane kazne.

Resenje osnovnog suda u Cacku

Ik 150/13. od 24. aprila 2013.

i resenje Apelacionog suda u Kragujevcu
Su 66/13. od 10. maja 2013.

13.

Jedan od uslova za primenu odredbe
¢l. 174e Zakona o izvrSenju krivi¢nih

sankcija je postojanje tehni¢kih mogu¢-
nosti za izdrzavanje kazne u kuénim
uslovima, a koje dokaze osudeni treba
da pruzi.

Resenje Osnovnog suda u Cacku

1k 354/12. od 10. maja 2013.

i reSenje Apelacionog suda u Kragujevcu
Su 69/13. od 27. maja 2013.

14.

Ukoliko okrivljeni ne stupi na iz-
drzavanje kazne zatvora koja mu je
izre¢ena da je izdrzava u kuénim uslo-
vima, ne moze se odrediti da takvu
kaznu izdrzava u zatvoru.

Resenje Apelacionog suda u Beogradu
Kz 995/17. od 6. jula 2017.

15.

Kazna zatvora se moze izdrzavati u
prostorijama u kojima okrivljeni stanuje
samo ukoliko je ista izrecena u trajanju
do jedne godine, ali ne i ukoliko je izre-
¢ena u duzem trajanju od jedne godine,
a ostatak neizdrzanog dela kazne je is-
pod jedne godine.

Resenje Apelacionog suda u Beogradu

Kz 1005/17. od 6. jula 2017.

16.

Dozvoljeno je ,,spajanje” kazne za-
tvora sa kaznom ,kuénog zatvora” i
izricanje jedinstvene kazne zatvora za
koju sud moze odrediti da ¢e je osudeni
izdrzavati u prostorijama u kojima sta-
nuje ako ona nije duza od jedne godine.

Resenje Apelacionog suda u Kragujevcu
Kz 1373/16. od 11. oktobra 2016.

17.

Kada je osudenom licu u postupku
za izricanje jedinstvene kazne izrece-
na jedinstvena kazna zatvora u trajanju
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preko jedne godine, ne moze se odre-
diti da kaznu izdrzava u prostorijama u
kojima stanuje, pa ni u situaciji kada je
nakon ura¢unavanja kazne ili dela ka-
zne koju je ve¢ izdrzalo, neizdrzani deo
jedinstvene kazne ispod jedne godine.

Presuda Apelacionog suda u Kragujevcu
Kz 612/17. od 18. maja 2017.

18.

Izricanje hitnih mera privremenog
udaljenja ucinioca iz stana i privreme-
ne zabrane uciniocu da kontaktira zrtvu
nasilja i prilazi joj, zbog neposredne
opasnosti od nasilja u porodici, pred-
stavlja okolnost koja onemogucava da
osudeni ostatak kazne izdrzi u prostori-
jama u kojima stanuje.

Resenje Apelacionog suda u Kragujevcu
Kz 82/20. od 11. februara 2020.

19.

IzvrSenje kazne zatvora u pro-
storijama u kojima osudeni stanuje
zapocinje sa datumom koji odredi Po-
verenik za izvrSenje vanzavodskih
sankcija, a nema pravnog osnova da se
izdrzavanje kazne kuénog zatvora racu-
na od trenutka kada je presuda postala
pravnosnazna.

Resenje Apelacionog suda u Kragujevcu
Kz 109/21. od 24. juna 2021.

11
IzvrSenje kazne zatvora
u prostorijama
u kojima osudeni stanuje
i ostvarenje svrhe kaZnjavanja

1.

U situaciji kada je osudeni oglasen
krivim zbog krivicnog dela napad na
sluzbeno lice u vrSenju sluzbene du-
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znosti iz €l. 323. st. 3. KZ i krivi¢nog
dela nedozvoljena proizvodnja, drzanje
i noSenje oruzja i eksplozivnih materija
iz ¢l. 348. st. 4. u vezi sa st. 1. KZ, dela
izvr§io u bitno smanjenoj uracunljivo-
sti, da po nalazu vesStaka medicinske
struke kod njega postoji visoki stepen
rizika od ponavljanja krivicnog dela,
nema uslova da jedinstvenu kaznu
zatvora u trajanju od deset meseci izdr-
zava u prostorijama u kojima stanuje.

Resenje Viseg suda u Cacku

Su 199/13. od 31. decembra 2013.

i resenje Apelacionog suda u Kragujevcu
Su 3/14. od 20. januara 2014.

2.

lako osudeni treba da izdrzi kaznu
zatvora u trajanju do tri meseca, a po
pravnosnaznoj presudi (...) neosnovan
je njegov zahtev za izdrzavanje kazne
u kuénim uslovima, imaju¢i u vidu ra-
da se radi o viSestrukom povratniku u
vrienju raznovrsnih krivicnih dela, da
je u vremenskom periodu od 2002. do
2009. godine pet puta osudivan pravno-
snaznim presudama, ne ukazuju na to
da se svrha kaznjavanja moze ostvariti i
pri izdrzavanju kazne zatvora u ku¢nim
uslovima, jer je potrebno na osude-
nog primeniti odgovaraju¢e programe
postupanja tokom izdrzavanja kazne
zatvora kako bi usvojio drustveno pri-
hvatljive vrednosti i kako ubuduée ne
bi vrsio krivicna dela.

Resenje Osnovnog suda u Cacku

1k 380/13. od 14. novembra 2013.

i reSenje Apelacionog suda u Kragujevcu
Su 169/13. od 27. decembra 2013.

3.

Uslov za primenu ¢l. 174e st. 5.
Zakona o izvrSenju krivicnih sankcija,
koji se odnosi na izdrzavanje kazne u
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kuénim uslovima, nije samo postoja-
nje tehnickih moguénosti, ve¢ se mora
voditi ra¢una i o drugim okolnostima,
predvidenim u ¢l. 45. st. 5. KZ.

Resenje Osnovnog suda u Cacku

Ik 249/13. od 22. jula 2013.

i reSenje Apelacionog suda u Kragujevcu
Su 122/13. od 26. septembra 2013.

4.

Okolnosti koje ukazuju da je izvr-
Senje kazne zatvora u prostorijama u
kojima okrivljeni stanuje opravdana su,
izmedu ostalog, kada je okrivljeni tesko
bolesna osoba, kada izdrzava i1 stara se
o Clanovima svoje porodice, kada se
bavi poljoprivredom.

Presuda Apelacionog suda u Kragujevcu
Kz 1029/11. od 7. aprila 2011.

5.

Sud moze odrediti da lice koje je
ucinilo krivicno delo prevara izdrzava
kaznu u prostorijama u kojima stanuje,
ukoliko je takva kazna primerena utvr-
denim okolnostima i ukoliko se njome
ostvaruje svrha izricanja kriviéne sank-
cije 1 kaznjavanja.

Resenje Apelacionog suda u Novom Sadu

Kz 1574/16. od 20. decembra 2016.

6.

Okolnosti da je okrivljeni vodio
uredan zivot i nije osudivan, drzanje
nakon ucinjenog dela, izrazeno kajanje
i priznanje, a imajuci u vidu i njegovu
licnost 1 €injenicu da ima stalno mesto
prebivalista i izdrzava se od poljopri-
vrednih radova, ukazuju da se svrha
kaznjavanja moze ostvariti tako $to ¢e
izreCenu kaznu zatvora izdrzavati u
prostorijama u kojima stanuje.

Presuda Apelacionog suda u Nisu
Kz 1087/19. od 12. februara 2020.

7.

Ukoliko je osudenom izrecena ka-
zna zatvora od jedne godine, sud moze
odrediti da se kazna izvrSi u prosto-
rijama u kojima osudeni stanuje sa
primenom elektronskog nadzora pod
uslovom da se i na taj nacin ostvaruje
svrha kaznjavanja.

Presuda Vrhovnog kasacionog suda
Kzz 787/17. od 5. septembra 2017.

8.

Ako sud proceni da okrivljeni kome
je izre¢ena mera kazna zatvora do jedne
godine moze da izdrzava kaznu zatvora
u prostorijama u kojima stanuje, odre-
di¢e mu taj nain izdrzavanja kazne,
pritom vode¢i racuna o svim okolno-
stima bitnim za ovakvu odluku kao §to
su li¢nost ucinioca, njegova proslost i
ponasanje nakon izvrSenog krivicnog
dela.

Presuda Vrhovnog kasacionog suda
Kzz 988/14. od 15. oktobra 2014.

I
IzvrSenje kazne zatvora
u prostorijama u kojima osudeni
stanuje i primena posebnih propisa

1.

Donosenjem novog Zakona o iz-
vrSenju kriviénih sankcija dana 1. 9.
2014. vise nije predvidena mogucnost
podnosenja predloga da se izrecena ka-
zna zatvora do jedne godine izdrzava
bez napustanja prostorija u kojima osu-
deni stanuje.

Iz obrazlozenja:

Resenjem prvostepenog suda odbacen je
predlog osudenog da kaznu zatvora (...) iz-
drzava u kuénim uslovima.

641



Glasnik Advokatske komore Vojvodine, br. 2/2022.

Zalba osudenog je neosnovana.

Ne mogu se prihvatiti zalbeni navodi
koji se pozivaju na odredbu ¢l. 174¢ rani-
jeg Zakona o izvrSenju krivicnih sankcija,
jer prema odredbi ¢l. 282. st. 1. sada vaze-
¢eg Zakona o izvrSenju kriviénih sankcija
je predvideno da danom stupanja na snagu
pomenutog Zakona prestaje da vazi Zakon o
izvrSenju kriviénih sankcija koji je sadrzao
odredbu ¢l. 174e i prema kojoj je bilo do-
zvoljeno podnosenje predloga za izvrSenje
kazne zatvora u kuénim uslovima i nakon
pravnosnaznosti presude, odnosno u toku
izdrzavanja kazne.

Resenje Osnovnog suda u Cacku

Tk 28/14. od 30. oktobra 2014.

i reSenje Viseg suda u Cacku

Kz 144/14. od 6. novembra 2014.

2.

O zahtevu osudenog za izdrzavanje
kazne u kuénim uslovima, podnet posle
1. 9. 2014. godine odlucuje predsednik
vecéa, odnosno sudija pojedinac.

Iz obrazlozenja:

Resenjem prvostepenog suda koje je do-
neto od strane predsednika suda, odbijen je
predlog osudenog da izdrzi preostalu kaznu
zatvora u kuénim uslovima.

Zalba osudenog je osnovana.

Osnovano se u zalbi istice da za odlu-
¢ivanje o zahtevu osudenog nije nadlezan
predsednik Osnovnog suda ve¢ Vece toga
suda. Ovo iz razloga $to je utvrdeno stavom
Vrhovnog kasacionog suda od 4. 12. 2014.
godine, da predlozi podneti za izdrzavanje
kazne zatvora posle 1. 9. 2014. nisu dozvo-
ljeni, a odluku o odbacaju donece predsed-
nik Vec¢a odnosno sudija pojedinac koji je
postupao u tom predmetu u prvostepenom
sudu.

Resenje Osnovnog suda u Ivanjici

Ik 4/14. od 22. decembra 2014.

i reSenje Viseg suda u Cacku

Kz 5/15. od 19. januara 2015.

642

3.

Nakon stupanja na snagu Zakona o
izvrSenju krivi¢nih sankcija — Sluzbeni
glasnik RS, br. 55/14. dana 1. 9. 2014.
ne postoji moguénost podnosenja pre-
dloga za izdrzavanje kazne u kuénim
uslovima.

Resenje Osnovnog suda u G. Milanovcu
Kv 154/14. od 22. januara 2015.

i resenje Viseg suda u Cacku

Kz 24/15. od 3. marta 2015.

4.

Predsednik  prvostepenog  suda
shodno ¢l. 174e Zakona o izmenama i
dopunama Zakona o izvrSenju krivi¢nih
sankcija — Sluzbeni glasnik RS, br. 31.
od 9. 5. 2011, je nadleZzan za izmenu
odluke o nacinu izvrSenja pravnosna-
zno izreCene kazne zatvora do godinu
dana.

Zakljucak Krivicnog odeljenja Vrhovnog
kasacionog suda od 28. 11. 2011.

5.

Predlog osudenog za izdrzavanje
kazne zatvora u prostorijama u kojima
stanuje, ako ovaj nain izvrSenja nje
odreden pravnosnaznom presudom,
bi¢e odbafen kao nedozvoljen ako je
podnet 1. 9. 2014. ili kasnije jer se od
toga dana primenjuje novi Zakon o iz-
vrsenju krivicnih sankcija, odnosno
Zakon o izvrSenju vanzavodskih sank-
cija i mera.

Resenje Apelacionog suda u Kragujevcu

Kz 1022/15 od 8. oktobra 20135.
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v
IzvrSenje kazne zatvora
u prostorijama u kojima
osudeni stanuje
i primena instituta opsteg dela KZ

1.

Povodom podnetog predloga osu-
denog za izdrzavanje kazne zatvora
u kuénim uslovima shodno ¢l. 45. KZ
nema mesta primeni blazeg Zakona —
¢l. 5. KZ.

Resenje Osnovnog suda u Cacku
K 622/14. od 23. decembra 2014.
i reSenje Viseg suda u Cacku

Kz 6/15. od 26. januara 2015.

2.

U slucaju kada je sud optuzenom za
ucinjena krivicna dela najpre utvrdio
pojedinacne kazne zatvora u trajanju
od Sest meseci i u trajanju od jednog
meseca, pravilno je optuzenom utvrdio
jedinstvenu kaznu zatvora u trajanju
Sest meseci jer se kazna zatvora duza
od Sest meseci ne moze izricati na dane,
a jedinstvena kazna mora biti manja
od zbira pojedinacno utvrdenih kazni
— nuzna apsorpcija, pa je odredeno da
osudeni jedinstvenu kaznu zatvora iz-
drzava u prostorijama u kojima stanuje.

Presuda Apelacionog suda u Nisu
Kz 1099/19. od 27. decembra 2019.

3.

Ako su ostvarene zakonske pretpo-
stavke 1 svrha izreCene kazne, osudeni
moze da bude uslovno otpusten sa izdr-
zavanja kazne zatvora u prostorijama u
kojima stanuje.

Resenje Apelacionog suda u Beogradu
Kz 985/15. od 20. maja 2015.

A\
IzvrSenje kazne zatvora
u prostorijama u kojima
osudeni stanuje i primena
krivi¢no-procesnog prava

1.

Neosnovan je zahtev osudenog da
kaznu zatvora izdrzava u kuénim uslo-
vima kada u pravnosnaznoj presudi
takav nacin izvrSenja nije odreden.

Resenje Viseg suda u Cacku
Kz 26/16. od 21. marta 2016.

2.

Kada prvostepeni sud izrekom pre-
sude okrivljenog oglasi krivim i osudi
ga na kaznu zatvora u trajanju od tri
meseca koju ¢e izdrzavati u prosto-
rijama u kojima stanuje ,uz ili bez
primene elektronskog nadzora”, takva
izreka presude je nerazumljiva i ucinje-
na je bitna povreda odredaba krivi¢nog
postupka iz ¢l. 438. st. 1. t. 11. ZKP i
povreda Krivicnog zakona iz ¢l. 439.
st. 1. t. 3. ZKP.

Presuda Osnovnog suda u Cacku

K 63/16. od 20. aprila 2016.

i presuda Viseg suda u Cacku
Kz 165/16. od 7. 7. 2016.

3.

Kod ocene ispunjenosti uslova za iz-
ricanje uslovne osude okrivljenom koji
je ranije osudivan pravnosnaznom pre-
sudom na kaznu zatvora za umisljajno
krivicno delo, nije od znacaja da li je
ranijom presudom okrivljenom bio izre-
¢en kucni zatvor ili je pak kaznu zatvora
izdrzavao u ustanovi za izvrSenje krivié-
nih sankcija, kod racunanja roka od pet
godina propisanog u ¢l. 66. st. 3. KZ.

Resenje Apelacionog suda u Kragujevcu
Kz 232/21. od 7. aprila 2021.
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4.

Za upucivanje osudenog na izdr-
zavanje kazne zatvora pa i tzv. kuénog
zatvora, mesno je nadlezan Osnov-
ni sud prema prebivalistu, odnosno
boravistu osudenog u vreme kada je
presuda kojom je kazna izrecena posta-
la pravnosnazna, pa ée taj sud zadrzati
nadleznost iako se boraviste osudenog
izmeni nakon pravnosnaznosti presude.

Resenje Apelacionog suda u Kragujevcu
Kz 3/19. od 1. jula 2019.

5.

Ako je podnet predlog od strane
osudenog za izdrzavanje kazne zatvora
u kuénim uslovima, onda je prvostepe-
ni sud duzan da navede potpune razloge
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da li kaznu zatvora iz opozvane uslovne
osude smatra ,,izreCenom kaznom za-
tvora”, shodno ¢l. 45. st. 5. KZ.

Resenje Osnovnog suda u Cacku

Ik 181/12. od 28. oktobra 2013.

i resenje Apelacionog suda u Kragujevcu
Su 152/13. od 25. novembra 2013.

6.

U situaciji kada osudeni osteti opre-
mu za elektronski nadzor potrebno je da
sud u odluci kojom odreduje da ostatak
kazne zatvora izdrzi u Zavodu za izvr-
Senje kazne zatvora, utvrdi vremensko
trajanje u kome je nakon toga osudeni
samovoljno napustio prostorije u koji-
ma stanuje.

Resenje Apelacionog suda u Kragujevcu

Kz 477/21. od 9. avgusta 2021.

Priredio Dragan U. Kalaba
Zamenik Viseg javnog tuzioca
u Cagku u penziji



OmyoMuu U3 IpaBHe Ipakce

CEHTEHILE U3 ITPAKCE
JAUCHUIIJIMHCKOI' CYJIA AKB

Tpaxemwe HakHajae Behe
o1 HakHaje nponucane Tapudom

Onpenoda:
Y. 241. ct. 2. T. 4. CratyTra AKC.

Cenmenya:

AJIBOKAaT KOjU O]l KJIMjEHTa KOjH
My OTKake myHomoh 3axteBa mraha-
BC Harpajie 3a paJme Koje Kao TakBe
yormmte HuCy npeaBubene Tapudom,
OZIHOCHO Yy M3HOCHMa BEhMM Hero mTo je
TO JI03BOJBEHO HaBEACHNM 00aBe3yjyhum
OMIITHM aKTOM, YHHHU TEXKY IMOBPEILY
JIy)KHOCTH aJ[BOKaTa M yTiiea ajJBoKa-
Type, 3a KOjU MPECTYH je HEIUCXOTHO
U OINpaBIaHO H3PHLAEKE OJroBapajy-
he HOBUaHe Ka3He y3 mparchy oGaBe3y
CHOIIICHA TPOIIKOBA IUCIHMIUITMHCKOT
MIOCTYTIKA.

U3 uspexe npecyoe:

,,JIACIIMTUTMHCKHY OKPHUBIbEHH A A, aaBO-
kaT y bedejy, ornaieH je KpUBUM 32 TEXKY
MOBpeLy Jy)KHOCTH aJBOKara W yrjieaa

ajziBOKartype, jep je mana 21. 1. 2021. roaune
knujeHTkumby bb u3 beueja caunano OOpa-
qyH TpomkoBa ®-.../9, a HAaKOH OTKa3MBarba
myHoMohja ce meHe cTpaHe, Ha YKyIaH U3-
Hoc ox 268.500,00 nuuapa, obpadyHaBIIM
Harpajy 3a pajmbe Koje HHUCY mnpenBubeHe
onpenbama Tapude o Harpagama M HakHa-
JaMa TpPOLIKOBAa 3a paj ajJBokara, ysehan
XOHOpap M XOHOPap 3a pajikbe 3a Koje CTpaH-
Ka HUje u3nana nmyHomohje, npu yemy Huje
JTOKa3a0 J1a UX je U Ipery3eo0, Ha KOju HaYuH
je HaraTio M3HOC on HajMmame 140.240,00
JuHapa rpeko nponucane Tapude.

CaunmaBame IyHOMONja, Kkoja cy
oOpacuy kojuMa ce aJBOKAT JICTUTHMHUILE
Kao MyHOMONHUK CTpaHKe, HHje TapupHPaHO
HUjeHOM peryiaom Tapude, Te je CropHH
OOpauyH y taukama 1, 5, 13. u 18. mporu-
BaH Tapudu.

JlaBame MpaBHUX CaBeTa M MHUIULCHA,
y ckiany ca tapupHuM Opojem 77 cT. 4.
Tapude o HarpajamMa ¥ HaKHajgama TpPO-
IIKOBA 3a paJi a/IBOKara, He MOXKE ce Harula-
TUTH CTPAHLHM y BE3H ca NPEIMETOM KOjH
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a/IBOKaT BOJM y HCHO MMeE, LITO je y KOH-
KPEeTHOM Clly4ajy yuumeHo y T. 4. Obpa-
YyHa, a OYHMIVICJHO C€ OJHOCH Ha MpeAMEeT
[12.../19 Bohen npen OcHoBHUM cynoMm y be-
4ejy, y KOjeM je AUCIMIUIMHCKH OKPHBJHEHHU
010 aHTa)KOBaH.

Honnecak ox 12. 8. 2020. roguue ymy-
hern OcHoBHOM cyny y beuejy y mpenmery
[12../19 He cmama y oOpa3inokeHe, TaKo
Jla VICTH MOXKE €BEHTYyaJHO Jla ce Tapuu-
pa HajBHUIIE Kao HEOOpPa3JIOKEHN y HU3HOCY
Kako je 1o ypeheno Tapudom.

Ipernequ crnmca — OCTaBMHCKOL, Opa-
KOPa3BOJIHOL, CTaBJbaba I0Jl CTApaTesbCTBO
HUCY oOpasznoxenu, HUTH je Tapuda mo
OBOM OCHOBY IPOBEpJbHBA, a HEMa HHU J0-
Ka3a Jia je CTpaHKa 3a Te pajiibe u3nana Iy-
HOMONje, Tako Ja je, HEeCYMIbHBO, H Y OBOM
neny OOpadyHa, Ha INTETy CTpPaHKE MPEKp-
mena Tapuda.*

Ilpecyoa [ucyuiinunckoZ cyoa AKB

wocn. op. Hucy.16/21. 00 22. 11. 2021.

HATIOMEHA:
OBa npecyna He caap:Ku 00pas3IoKene.

HecagecHo 3acryname

Onpenda:

Ya. 242. ct. 2. 1. 7. Craryra AKC,
Yy Be3u ca MOBpeAOM mpaBuja oOp.
40.2.5. Kogexca mpodecuoHasiHe eTUKe
ajBoOKaTa.

Cenitienya:

AnBoKar je y o0aBe3H Ja BPIIN HAJI-
30p HaJ PajioM CBOT NPUIPABHUKA, T€ Y
CUTYallMj! Ja MCTH MPOIYCTH Ja TPHH-
nunana obasectu o mpucnehy omryke
MIPOTHB KOj€ je JO3BOJEHO KOpHIIheme
MIPABHOT JIeKa, LITO 3a MOCJICAUILy HMa
NIPOTEK POKa M HETOJHOMICHE Kaloe,
JHUCIMIUIMHCKA OJI'OBOPHOCT 300T Heca-
BECHOI' 3acTylama KJIHjeHTa MOCTOjU
MCKJbYYMBO Ha CTPAHH a/IBOKATa, TaKo Ja
HCTHLAE TUCLMIUTMHCKH OKPUBJHEHOT
Ha HAaBOJHO] CAMOCTAJHOCTH IPHIIPaB-
HUKa y CBOM paJly HHUje O 3Hadaja.
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U3 obpasnoocerva:

» JUCLIMIUIMHCKN OKpUBJbeHA AA, aaBO-
kat y HoBom Cajy, yunHumia je Texy noBpe-
Jly Jy’KHOCTH aJ{BOKaTa U yIiie/a aJBOKary-
pe Ha Taj HauuH WTo je xana 6. 3. 2017. ro-
JIMHE TIPOIYCTHIIA JIa Y CBOjOj KaHIEIapHjH
BpIIK Haa30p Haja pagoMm bb, amBokarckor
MPUITPaBHUKA — BOJOHTEpA, Koja Mo TpHje-
My Pememwa Ynpasuor cyma — Onesbema y
Hosowm Cany noci. 6p. III-1 V.../15 ox 13. 2.
2017. ronuHe, a KojuM ce Tyk0a KIIHjeHTKH-
we BB u3 Hosor Cana onbaiyje kao Hemo-
3BOJbCHA, HUjEe y OAroBapajyhy KmuTy yHe-
JIa POK 3a MOJHOIICHE MPABHOT JIeKa U Ha-
BC/ICHO PCLICHE M3/IBOjHIIA U3 TIOLITE, YUME
j€ POK 3a U3jaBJbHMBaIbE KaI0e IPOTEKao.

WzjaBa BB, ajBokarckor mnpuipaBHUKA,
y KOjOj HEIBOCMHCIICHO IIpH3HAje 1a HUje
yIicala Jia Teue POK 3a MOJHOLICHE MPaB-
HOT JIeKa, Ka0 W Jila O TOME YOIIITe HHje
obaBecTnia MNpPUHIMIANA, HE HCKIbYUyje
MOCTOjae JMCLUUIUIHHCKE OJTrOBOPHOCTH
HOCHOIIa aJ[BOKATCKE JEJIaTHOCTH — aJIBO-
kara ynucaHor y Mmenuk ansokara AK
BojBoiHe, 1a Kako je OKpUBJbCHA 3HAIA,
OZIHOCHO MoOpaJia Jia 3Ha Jia Moxe johu 10
OBAaKBOI' MPOIYIITaka, TO je HCTA jeAHHA
OJIFOBOpPHA 32 JAMCHMIUIMHCKH MPECTYI KOjU
jOj ce craBjba Ha TEPET M HEMa OKOJIHOCTH
Koje OW CIIMMHHHUCANIC HCHY KPHUBHILY, jep
OHa O/IroBapa 3a CaBeCHO 3aCTyIHame Kiuje-
HaTa, Ka0 HBHXOB aHTQKOBAaHH IyHOMONHUK,
Te je Owia y o0aBe3u Ja CBOjy KaHIIEIa-
pUjy Tako opraHusyje Ja aJBOKATCKH IPH-
[PaBHHK, HAKO T'a je OBIIACTHIIA Ha oApeheH
BHJ CAMOCTAJIHOT MOCTYIamha, HE MOXKE U
HE cMe OHMTH y MOTIYHOCTH CaMOCTallaH, ¢
0031MpOM Ha TO Ja paj MPUIPABHUKA YBEK
Mopa 6uTH 00aBJbaH IO/ HAJJ30POM a/IBOKa-
Ta KoJI Kojer o0aBsba BEXKOY.

IIpaBunom Op. 40.2.5. Koaekca mpode-
CHOHAJIHE €TUKE aJ[BOKaTa IPOIHCAHO je aa
je aJIBOKaT JyXaH Jia TOKOM O0yKe HaJI3hpe
NpUIPaBHUKA M aHAIM3Mpa pajJi U yKasyje
Ha JI0Ope U JIolIe CTPpaHe HEeroBor paja.

IpuinKoM OfUTy4nBamba O BPCTH U BH-
CHHU CaHKIHje, JMCIMIUIMHCKH CYI je U3-
peKkao HOBYAHY Ka3Hy y3 oOaBe3y HaKHaJe
TPOIIKOBA MOCTYIKa BOAChH padyHa O I0-
CTojamby OJaKIaBajyhux OKONHOCTH Koje
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ce oriesajy y ToMe Ja OKpHBJbEHA JI0 caja
HUje NUCIUIUIMHCKH ocylhuBaHa, 3aTHM Ja
HHUCY HACTYIHJIE TEXE MOCIEeIUIIE IO 3aCTy-
IaHy CTPaHKy, Kao U Jla Ce pajid O aJBOKaTy
ca JIyTOTOIMIITEBAM CTa)XKOM, Y3 TO M Harpa-
huBanoM 3a cBOj pazx, a oTexaBajyhux okos-
HOCTH HHje Omi0.

Ilpecyoa /lucyuiinunckoZ cyoa AKB

wwocn. op. [ucy. 26/18 (9/17)

00 20. 12. 2018, ipeunauena y iiozZnedy

iipasme keanupurayuje Ilpecyoom

JucyuiinunckoZ cyoa AKC

iiocn. 6p. 2/19 (6/18) 00 20. 4. 2019.

Henojaano mpey3umMame cTpaHKe
01 IPYTHX aJABOKATA; MPUOAB/bame
KJIMjeHTelle MPeKo MOCPeTHUKA

Onpenoe:

Ya. 99. 1. 21. u 31. Craryra AKB, y
Be3U ca NMoBpeaoM npasuia op. 19.2.4.,
23.1., 33.1.3 u npasuia 6p. 33.2. Kogex-
ca nmpodecuonaHe eTHKe aJBOKATA.

Cenitienya:

JlaBame Onanko myHomohja mocpe-
HUIIMMA M [pey3uMame 3acTylama
CTpaHaKa ca KojuMa aJBOKaT HUKAaJ HUje
01O y KOHTaKTy, a KOje CTpaHKe Cy MpeT-
XOJJHO aHTa)KOBaJle JPYTror aaBoKaTa u
MPOIyIITake Na M0 Jo0ujamky IMyHO-
Mohja KOHTakTHpa KIHjeHTe U 00aBeCTH
UX Jla HUje y MoryhHocTH na mpeysme
3acTyname I[pe HEero LITO je aaBOKa-
Ty KOjU 3acTylia OTKa3aHa ImyHomoh, Te
HeoOaBeIITaBamkbe CTPAaHKEe 0 00aBe3u Ja
azBokara Kkoju je Beh 3acryma ymosHa
ca YMICHUIIOM Jla My C€ HHETOB KIIM-
JjeHT 00paTno, Kao U HPOIYIITAKE JIa Ce,
Ipe Hero IITO Ce MPHUXBATH Ja 3acTyla
CTpaHKy Koja TBPIH Ja je y UCTOj CTBa-
pM IIPECTA0 J1a je 3aCTyIa JPYTH aABOKAT,
Ha I0y3/laH Ha4YMH YBEpHU Ja je paHwuje
3aCTyIMambe 3aHCTa U MPECTaI0, MpeacTa-
BJbA TEXKY MOBPEY AYKHOCTHU aJ[BOKATa
¥ yIyesa aiBoKaType.

U3 obpasnoscerva:

L, JJUCLIUIUIMHCKHY OKpUBJbEHA A A, aJBO-
kat y HoBom Cany, nouerxom asrycra 2016.
roJMHe npenana je Onanko myHomohja 3a
3acTyname ATCHIHM]H 33 YCIy)KHE JCIaTHO-
cTy y mnocioBawy ,,021 Opwrera mryc™ ca
cenumitem y HoBom Cany, ma cy joj HakoH
HEKOIIMKO JlaHa JIOCTaBJbCHE MOTIHCAHE
nyHomohu 3a ximjente BB u BB, ca koju-
Ma HUKaJga HUje OMia y KOHTaKTy, a KOju
Cy NpPeTXOJHO aHrakoBayin ajsokara [T
u3 Beorpana, mojgHOCHOIA IMCLHILTHHCKE
npujase.

ITo nobujamy mnyHoMohja OKpHBIbEHA
HHje KOHTAaKTHpaja KJIMjeHTe, HUTH HUX je
obaBecTHIIa J1a 3aCTyHamke HE MOXKE Ipey3e-
TH IIpe HEro LITO je aJBOKary Koju uX Beh
[PETXOJHO 3acTyna OTKa3zaHa IMyHOMOh, a
HHje 00aBecTHIa CTpaHKe HU O 00aBesu ja
aJIBOKaTa KOjH MX 3aCTyra YIIO3Ha Ca YHbC-
HHIIOM JIa My CE 00paTHO HEroB KIIHjeHT, Te
j€ TaKo MpOIyCTHIIA Jia e, [IPE HEero ILITO Ce
NPHUXBAaTHJIA JIa 3aCTyIa CTPAHKY KOja TBPAU
Jla je y MCTOj CTBapH MPECTao Ja je 3acTyma
JPYTH aJIBOKAT, Ha M0y3/aH Ha4lH yBEpH Ja
j€ paHuje 3acTyname IpecTao.

[paBuom 6p. 19.2.4. Koxekca npode-
CHOHAJIHE CTHKE aJBOKara MPOIHCAHO je
na he ce cmarparu aa ajBokar mpuberasa
HEYaCHOM M JPYrOM HEJOMYIITCHOM CTH-
amy KiIWjeHaTa, HapOYMTO Kaja CTyma y
KOHTAKT ca KJIMjeHTUMA KOJiera M HaBOIH X
Jla Ha Bbera MpeHecy 3acTylame, WK Tpey-
3UMa KJIMjEHTE KOJIera Ha HauMH CyNpOTaH
Konexcy.

[IpaBuiom 6p. 23.1. Komekca mpenBu-
heno je na amBokar Tpeba &a HACTOjU Jia
CTpaHKa JINYHO HPEJ BHM H3HECe MpoodieM,
W3jaBH ]a My CJy4aj [OBEpaBa ¥ MOTITHIIEC
nyHomohje.

Konekc je mpaBuiom 6p. 33.1.3. pery-
JIMCA0 Jia je aJBOKaT Oj Kora CTpaHKa 3a-
XTEBa J[a MPey3Me 3aCTyIame y IPEAMETY Y
KOME je 3acTyla Jpyrd ajiBOKarT, [y)KaH ja
obaBecTH CTpaHKy o 00aBe3M [a aJBoKara
KOjH je 3acTyla yIo3Ha ca YMICHHUIIOM Ja
MY C€ EeroB KJIHjeHT 00paTHo, OCHM aKo ce
CTpaHKa OIPEIEIIN CaMo 3a CaBETOBAE.

[pasuom 6p. 33.2. Komekca ypeheno
je na je agBokar y obaBesu Jia ce, Ipe Hero
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LITO Ce MPUXBATH Ja 3acTyla CTPaHKY Koja
TBPIH JIa je Y UCTOj CTBApW IMpPECTao 1a je
3acTyna JApyrd aJBOKaT, Ha I0y3laH HauMH
YBEpH J1a je paHHje 3acTylame IPeCcTaIo.

TTpuianKoOM OUTy4HBamba O BPCTH U BH-
CHHHM JMCUMIUIMHCKE caHkuuje, Jlucim-
IUTMHCKO Behe je EHHMIIO TMOCTOjame ONaK-
mraBajyhux OKONHOCTH Ha CTpPaHH OKpH-
BJBCHE W TO Yy BHIY IOTIIYHOT HpPHU3HAba
NPECTyIa, Ka0 U YUHCHUILY I j€ Ol HCHOT
yIuca y UMEHHK aJ[BOKara J0 TPeHyTKa W3-
BpIICH:A JIeNa POTEKA0 KpaTak MepHOI, 10K
orexxaBajyhnx OKOJHOCTH HHje Owilo, Te je
HCTOj M3pedyeHa HOBUAHA Ka3Ha y3 yBEpeme
na he mMeHoBaHa Ha OBaj HAUYMH MPABHIHO
n3Byhn moyke W3 CBOT HEHNPUMEPEHOT II0-
Hamama 1 1a he ce yOyayhe mpuap:kaBati
Craryra AKB u Craryra AKC, omHOCHO
Kozekca nmpodecronanse eTuke ajBokara.™

IIpecyoa JQucyuiinunckoZ cyoa AKB

iocn. 6p. Qucy. 4/17. 00 27. 10. 2017.

HATIIOMEHA:

IIpeaMeTHe TeXe MOBpeae IyKHOCTH
aJIBOKaTa Ha WJCHTHYaH Ha4uH TpeaBuleHe
cy Craryrom AKC y um. 241. ct. 2. T. 28.
n37.

Un. 99. Craryra AKB Opucan je Us-
MeHama U JomnyHama CraryTa AJBOKarcke
koMope Bojsoaune o6jaBibennM y Cnyorche-
nom auciay AIIB, 6p. 22/19, xoje ce mprme-
wYjy ox 23. 5. 2019. roaune.

JlaBame u3jaBa y jaBHOCTH
U UCTYName Y jaBHOCTH CPAaYyHATO
Ha peKJaMHpabe U MCTHIaKe
cBOje JIMYHOCTH

Onpenoda:

Y. 241. ct. 2. T. 25. Craryta AKC,

Be3H ca MOBpeIoM mpaBuja op.
17.2.1. Konekca nmpodecnonante eTuke
ajBoKaTa.

Cenitienya:

Cama 4HBCHHIA IOCTOjama Caj-
Ta aJBOKaTCKe KaHIENapuje Ha KojeM
HHUCY caJp)KaHe M3jaBe CpadyHare Ha
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peKIamMupame U UCTHIAKE JHIHOCTH
aJIBOKara, HUTH 00jaB/bUBAHA CAOIIIITE-
Ha KOjiMa aJIBOKAT HEJJ03BOJbEHO HYIH
CBOje yciIyre, He MOXKE Ce MOABECTH MO
kpuiese Kozekca npodecronante eTu-
K€ aJ[BOKara.

U3 obpasnodcera:

»Y CB0joj omOpaHM W3HETO] Ha JIU-
CUMIUIMHCKOM MpETpecy, OKPHBJECHU AA,
ansokar y Hosom Cany, u3jaBmo je ma He
HETHpa Ja je CajT YHMjU je TeKCTyaJHU Ieo
MIPWIOKEH Y3 TIOJHETY ONTYKHHUILY OTBOPHO
Ha MM CBOje¢ KaHIIeNapuje, ajl je UCTaKao
Jla HUje UMao HaMmepy jaa cebe pexiamupa,
HUTHU J1a Ha OMJIO KOjH Ha4YMH HYIH yCIIyTe
y3 oxroapajyhy HakHaxy.

HaxoH m3BpiIeHOT yBHIA Y CajT JUCIH-
IUIMHCKA OKPUBJBEHOT, ITPEeMa CTAHOBUIITY
mqucrmcrmHckor Beha AKB He mpomsnasu
3aKJbyYaK Jla je OKPHBJECHHU J[ABA0 HM3jaBe y
JaBHOCTH W UCTYIAO y jJaBHOCTH CpPadyHATO
Ha PeKJIAMHpArbe U UCTUIAE CBOjE JINTHO-
CTH, HUTH Ja je IIyTeM IIOMEHYTe BeO-TIpe-
3EHTaIlHje HyANO CBOjE yCIIyTe.

IpaBunom 6p. 17.2.1. Konexca mpode-
CHOHAJIHE CTHKE aJJBOKaTa IPOIHCAHO je aa
he ce cmarpaTn na ajBOKaT KpIIM 3abpaHy
pexaMupana, HapouuTo Kajja UCTHUE, ISIN
WIN Yy jaBHUM MEAWjUMa, y EJICKTPOHCKOM
NIPE/ICTaBJbAbY U y JPYTHM IyONMKaIjama
00jaBJpyje caoIIITeha KOjUMa HYJH CBO-
je yciyre, WIM KaJa J103BOJbaBa Ja TaKBe
nonyae Oyly yHETe y omrace M peKJIaMHH
MaTrepHjal APYTUX MPaBHUX WA (QU3WIKHAX
JHIa.

Hecrnopro je na Ha cajTy KaHIenapuje
JHCIHIUTMHCKY OKPHUBJECHOT IIOCTOJH /IO
KOJU Ce OJHOCH Ha HAKHAJy IITeTe HacTaje
yjeIoM IIica, Kao M IPHKa3 ITOCTYIKA OCTBa-
pHBama aJMMEHTAIje U OIUC ITOCTyIaKa y
BE3U Ca aKTUBHOCTHMA JaBHOT KOMYHAJIHOT
npenyseha ,,I[lapkunr cepsuc Hosu Canx®,
QI U3 THX TEKCTOBA HE yodaBa ce OMIO
KaKBO HEaJICKBATHO IIOHAIIAFE OKPHBIbE-
HOT Koje OM Tojpa3syMeBajlo W H3BpIICHE
TeKe MOBpeJie Ty>KHOCTH aJBOKaTa U yrieaa
a/BOKaType 3a Koje je UCTH ONTYKeH.

Ilpecyoa [ucyuiinunckoZ cyoa AKB

iocn. op. Hucy. 5/17. 00 23. 11. 2017.
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3aap:xkaBame HOBLA
HaniaheHor 3a payyH cTpanke

Onpenda:
Y. 99. 1. 11. Craryra AKB.

Cenitienya:

AZBOKaT HeMma IpaBO 3aJpiKaBa-
TH HOBAIl KOJH je NMPHUMHO Y UME CBOje
cTpaHke, Beh je qykaH ga ra ogmax u
0e3 omarama HWCIUIATH 3acCTyNaHOM
KIIMjCHTY, [IPH YeMy TpaBlame J1a je 10
TOra JOIUIO 300T 3[paBCTBEHUX Pa3jora
HHj€ NPHXBATJBHBO, HUTH MOXE JUCIH-
IUTMHCKH TIPHjaBIbEHOT eKCKYJIITHPATH O]
KPHUBUYHE OATOBOPHOCTH.

U3 obpasznoocerva:

L, JJUCLIUIUIMHCKYA OKpUBJbEHH AA, aJBO-
kar y Pymu, mocrynao je kao myHOMONWHHK
u3BpmHOr mosepuonia bb w3 Ilehunamna
npen OcHoBHUM cyznoMm y Pymu y mpenmery
nocit. 6p. Mu.../15 u npex jaBHUM U3BpIIH-
tesbeM [T ca cemuiurem y Pymu y npen-
Mery moci. 6poj Uum.../15, a y moctymky
U3BpIIEHA PaJM HaIJIaTe HOBYAHOT MOTpa-
JKMBarba MPOTHB M3BPIIHOT JyxHUKAa BB m3
[lehunana. ¥ Tom npeaMeTy AUCLHUIIIMHCKA
OKPHBJECHU CIOpPa3yMeo Ce Ca KIJIMjEHTOM
na he TpomkoBe 3acTymama y HM3BPLIHOM
MOCTYTIKY HAIUTATUTH OJf Fhera MO OKOHYAIbY
MOCTYTIKA.

Y BpemeHckoM mepuomy  u3Mmeby
29. 6. 2016. romune mo 9. 2. 2017. rogune
JCIIUIUTMHCKH OKPHUBJBCHU IPHMHO je Iy-
TeM MMEHOBAHOT jaBHOT M3BPIIUTEBA y KO-
PHCT HM3BPIIHOTI IIOBEpHOLA YKYIaH H3HOC
on 103.415,58 numnapa Ha Tekyhm padyH
KOjU HUje IVIaCHO Ha FerOBO MMeE, HUTH Ha
uMe ToBepHona. JMCIUIINHCKN OKPHBJIbE-
HH je cpejcTBa yiuraheHa Ha Taj padyH HpH-
MHO U 3aJIpKao 3a ceoe.

Hakon mro my ce gana 25. 3. 2017.
TOMHE 00paTHO HHETOB KIMjEHT, OH j€ HC-
tom JnaHa 29. 3. 2017. roauHe ymiaaruo
79.383,00 nunapa, a 3atum nana 4. 4. 2017.
romune jour 5.824,00 munapa. [Ipeoctamu
uzHoc ox 18.208,58 nmuHapa AMCHHUITHHCKA
OKPHUBJBCHHU 33JIpKao je 3a cebe 6e3 obpauy-
Ha, a TI0 OCHOBY HAaIUIaTe CBOje HArpaae u
HaKHa/Ie TPOILIKOBA.

ToMm mpunukoM HeoBrnamheHo je 3aap-
kao cymy ox 6.430,00 muHapa mo OCHOBY
HABOJHOT MpHOaBJbarba IMOTBPIA IIPABHO-
CHQKHOCTH M M3BPIIHOCTH, MAKO j€ HM3Bp-
[IHA WCIpaBa Ha OCHOBY KOje je MOAHeT
MpeAsor 3a u3BpIIeHe Beh Omima cHabnme-
BEHa T3B. Kiay3yJaMmMa IPAaBHOCHAXHOCTU
U M3BPIIHOCTH, TAKO Ja je HEIBOCMMCICHO
yTBphEeHO J1a AMCHMIUIMHCKH OKPUBJHEHH
HHje 00aBHO OBY IPOLIECHY pajiby 3a KOjy
Ou My MpHIaaaia Harpaa.

JIUCIMIUTMHCKH  OKPHBJBEHH, Yy CBO-
joj oZ0paHu 1aTOj TOKOM H3jalllibaBama Ha
TEKCT IIpUjaBe, a U Ha CaMOM IMCLHUILIMH-
CKOM IIpeTpecy, HHje OCHOpaBao HaBOje
u3 onrtyxHuie. Haseo je 1a je y To Bpeme
MMao 37paBCTBEHHX IIpoOJieMa ca BHIOM,
JIeqno ce, OMO je MOABPTHYT XHPYPIIKUM
HWHTEpBEHIMjaMa, IITO je 3a IIOCIEIHILY
UMaJl0 YHICHHIYY JIa CE HHUje y MOTIYHO-
CTH TIOCBETHO Paay y CBOjOj aIBOKATCKO]
KaHIenapuju. Takohe, HHUje OIjaBJbUBA0 HU
paj aJBOKaTCKe KaHIenapuje 300r npuBpe-
MEHE CIPEYCHOCTH, jep je MMao MOBEpeHE
y aJIMHHHCTPATHBHE paJHUKE KOjU Cy ra
3amerbuBani. HaBeo je 1a cy ympaBo OBH
PaIHHUILM W CAYMHWIM HPEIJIOT 3a M3BpIIC-
e KOjU je OH KacHHUje MOTIHCA0 U CHA0ICO
ra CBOjUM IE€4aToM, a Ja HHje MPOBEpaBao
CaJPIKMHY CaCTaBJLEHOT aKTa.

OBako KOHIMNHUpaHa onOpaHa HUje
Morma Outu mpuxBaheHa W3  pasiora
IITO OIMCaHW pa3JIO3d HE MPEACTABIbAjY
OCHOB 3a 0CJI000heHe O] AMCLHUIUIMHCKE

OZATOBOPHOCTH.
Omnyuyjyhu 0 BpcTH M BHUCHHH M-
CUMIUIMHCKE  CaHKIWje, JMCUUIIMHCKN

cyn AKB je OKpUBJBCHOM H3pEKao Mepy y
BUJy HOBUaHe Ka3He y oarosapajyheMm u3-
HOCY y yBepemy aa he ce wome noctuhu
CBpXa KaXKihaBama, a UCTU je 00aBe3aH U Ja
CHOCH TpOIIKOBE BOlCHA TUCIUILTHHCKOT
ocTyImka.

Ipecyoa [ucyuiinunckoé cyoa AKB

iocn. 6p. Hucy. 7/18. 00 14. 9. 2018.

HAIIOMEHA:

[IpenqveTHa Texka MOBpena JyKHOCTH
a/IBOKATa Ha MACHTHYaH HAYMH TpesBubheHa
je Craryrom AKC y . 241. ct. 2. 1. 19.
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Yn. 99. Craryra AKB 6pucan je 13-
MeHama U JomyHama Craryta AJBOKarcke
xoMope Bojeoaune o6jaBibennmM y Cnyorcoe-
nom auciy AIB, 6p. 22/19, xoje ce npume-
BYyjy ox 23. 5. 2019. roqune.

HecaBecHo 3actyname

Onpenda:
Y. 99. Tauka 2. Craryra AKB.

Cenitienya:

AnBokar je y obaBe3u a CTPaHKY
3aCTyIa CaBeCHO M OJaroBPEMEHO, TaKO
a He CMe MpOIIYIITATH 3aKOHOM IIPO-
MHcaHe POKOBE 3a Mpeay3uMarbe OWIo
KOje MPOIIeCHE paliibe, Te he ce y ciy-
4ajy MOJHOIICHA BAHPEIHOT MPABHOT
JIeKa M0 MCTEKY MOCIeIber JaHa PoKa
3a IErOBO M3jaBJ/bHBabE CMATPATH 1a je
YUHHHO TEXY MOBPELY AyKHOCTH a][BO-
Kara U yrieja aJBoKarype.

U3 obpasznoocersa:

,»JINCIIMTUIMHCKH OKPUBJECHH A A, aBO-
kar y Kukunau, nocrynajyhu xao myHomoh-
nuk bb n3 Kuknnne y nocrynky koju ce Bo-
qmo npex OcHoBHEM cynoMm y Kuknamn mox
noci. 6p. IT1.../14 u AnenaiuoHuM Cyzom y
Hosowm Cany nox nocit. 6p. I'x1.../15, cno-
co0aH Ja cXBaTW 3Hayaj CBOT Jieja U ympa-
BJbA CBOjUM IOCTYIIIUMA, CBECTaH IPOTHB-
NIPAaBHOCTH JieJla, HPOIYCTHO je 3aKOHCKH
POK 32 W3jaBJEUBABGE BAHPEJHOT IPABHOT
JeKa — pEeBH3Wje IPOTHUB JAPYyrocTeleHe
npecyne AnenauuoHor cyna 'y Hosom Cany
moca. 6p. ['x1.../15 o 11. 5. 2016. romusne,
TE je MOMEHYTH NpaBHH JIEK MOJHEO HAKOH
HCTEeKa ITOCIEEer JaHa POKa, Ia je PeBH-
3Wja pemer-eM BpXOBHOT KacalMOHOT Cyaa
noci. op. Pes2.../16 ox 31. 8. 2016. ronune
onbaveHa Kao HeOIaroBpeMeHa, YuMe je He-
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CYMIbMBO H3BPIINO TEXY HMOBpPEILY JyXKHO-
CTH a/IBOKATa U yIviesa aJBoKaType.

JIMCIMIIIMHCKA OKPUBJBEHH Yy CBOjOj
on0paHy, J1aToj y TMHCAHOM HU3jalllbClhy O
17. 2. 2017. roguHe, PU3HAO je 1a je Mmpo-
IyCTHO POK 3@ M3jaBJbHBAKE BAaHPEIHOT
IIPaBHOT JIeKa, a KOJ OBaKBe oJ0paHe 0CTao
je ¥ Ha TUCHHUIIMHCKOM MPETPECy.

ITpuianKoM OmTyyHMBamba O JUCLMILIMH-
ckoj cankiuju, ducnumiuacku cyn AKB
OIIPEJIeNINO CE 3a M3PULIAEke HOBYAHE Ka3HE,
Boziehn padyHa O TOCTOjarby OJIaKIIaBajy-
huX OKOJHOCTH y BUy HOTITYHOT IIPU3HAMKbA
JieNa LITO je 3a MOCIEUIYy UMAJIO OJaKIia-
HO Boheme MOCTYNKa, 1a OKPUBJECHH [0
caja HHje AUCHUIUIMHCKK ocyhuBaH, na ce
paad O OKCHCHOM M MOPOAUYHOM HOBEKY,
kao u na omrrehenn BB Huje Tpreo 3Hadaj-
HUje ILITeTHEe MOcClequne 300r HaBeaeHOT
Ipomycra, JOK OTexaBajyliux OKOJIHOCTH
HUje OuIto.

Ienehn w3neTo, [IMCHMIUTHHCKH CyX je
y yBepemwy Ja hie ce 0Bako 0MEpEHOM HOB-
YaHOM Ka3HOM y3 JIojaTHy oOaBe3y Iutaha-
Ha TPOIIKOBA IOCTYITIKAa JJOBOJBHO yOEIJbH-
BO YTHIIATH Ha OKPHBJBCHOT 1a yOyayhe He
YMHU JUCLUIUIMHCKE IpecTyne, a Takohe,
na he oBa caHKIMja OWTH 3HAYajHA U 3a ja-
Yambe OJIMOBOPHOCTH a/BOKATa Yy BPIICHY
jaBHHX mocoBa.”

Ilpecyoa Jucyuiinuncrkoé cyoa AKB

wocn. op. Hucy. 4/18. 00 2. 3. 2018.

HAIIOMEHA:

[IpenmeTHa Texa TMOBpEAA JIY)KHOCTH
aJ[BOKaTa Ha WICHTHYAH HA4YMH mpensuljeHa
je Craryrom AKC y un. 241. ct. 2. T. 7.

Un. 99. Craryra AKB Opucan je Us-
MeHama U JomyHama Craryta AJBOKarcke
xoMope Bojsonmue o6jaBmmenum y Cryorcoe-
nom auciy AIB, 6p. 22/19, xoje ce npume-
wYjy ox 23. 5. 2019. roauHe.

CeHTeHIIe PUPEIUIH
30pasko Jocuh, Jbumana Byjosuli
u JKemko Kouuh, anpokatn y HoBom Cany



SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrZane 1. 4. 2022. godine

1. NOVAKOVIC ALEKSANDAR, diplomirani pravnik, roden 5. 3. 1993. godine,
UPISUIJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Bra¢e Ribnikara 8, sprat I, stan 7.

— BRISE SE iz Imenika advokatskih pripravnika NOVAKOVIC ALEKSANDAR,
advokatski pripravnik kod Peri¢ Damira, advokata u Novom Sadu, sa danom 7. 4. 2022.
godine zbog upisa u Imenik advokata ove Komore.

2. JOVESKOVIC DRAGANA, diplomirani pravnik, rodena 30. 1. 1995. godine,
UPISUIJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Bulevar Mihajla Pupina 20/1.

— BRISE SE iz Imenika advokatskih pripravnika, JOVESKOVIC DRAGANA
advokatski pripravnik kod Bogovac Predraga, advokata u Novom Sadu, sa danom 7. 4.
2022. godine zbog upisa u Imenik advokata ove Komore.

3. GOGIC SLOBODAN, diplomirani pravnik, roden 21. 5. 1993. godine, UPISUJE
SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Rumenki, Laze Markovi¢ 17.

— BRISE SE iz Imenika advokatskih pripravnika, GOGIC SLOBODAN advokatski
pripravnik kod Petrovi¢ Nebojse, advokata u Novom Sadu, sa danom 7. 4. 2022. godine
zbog upisa u Imenik advokata ove Komore.

4. BELOS NIKOLA, diplomirani pravnik, roden 5. 4. 1991. godine, UPISUJE SE
8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Kikindi, Nikole Aleksi¢a 6.

— BRISE SE iz Imenika advokatskih pripravnika, BELOS NIKOLA advokatski pri-
pravnik kod Kapun Dragana, advokata u Novom Sadu, sa danom 7. 4. 2022. godine zbog
upisa u Imenik advokata ove Komore.

5. DPURIC LUKA, diplomirani pravnik, roden 23. 12. 1992. godine, UPISUJE SE
8. 4.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Staroj Pazovi, Branka Radicevi¢a 12, lokal 11.

— BRISE SE iz Imenika advokatskih pripravnika, PURIC LUKA advokatski pri-
pravnik kod DPuri¢ Biljane, advokata u Staroj Pazovi, sa danom 7. 4. 2022. godine zbog
upisa u Imenik advokata ove Komore.

651



Glasnik Advokatske komore Vojvodine, br. 2/2022.

6. ELEZ NIKOLA, diplomirani pravnik, roden 10. 3. 1991. godine, UPISUJE SE
8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Vase Staji¢a 28.

7. PERIC MIRJANA, diplomirani pravnik, rodena 1. 8. 1992. godine, UPISUJE SE
8. 4.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Novom Sadu, Bulevar Kralja Petra I br. 91, stan 3.

8. BOGUNOVIC ANDREA, diplomirani pravnik, rodena 11. 8. 1991. godine, UPI-
SUJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Doza Perda 21/29.

9. MOLNAR VLADIMIR, diplomirani pravnik, roden 13. 10. 1994. godine, UPI-
SUJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Skerli¢eva 2.

10. KNEZEVIC DAMJAN, diplomirani pravnik, roden 21. 2. 1990. godine, UPI-
SUIJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Bulevar cara Lazara 27, sprat 8, stan 78.

11. MITROVSKI MARKO, diplomirani pravnik, roden 4. 8. 1991. godine, UPISU-
JE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Pancevu, Maksima Gorkog 31/10.

12. PAVLOVIC ANBELA, diplomirani pravnik, rodena 9. 12. 1982. godine, UPI-
SUIJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Panc¢evu, Njegoseva 2/5.

13. ARAMBASIC MARINA, diplomirani pravnik, rodena 17. 6. 1994. godine,
UPISUJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Somboru, Mite Popovica 4.

14. PURESEVIC DRAGANA, diplomirani pravnik, rodena 11. 10. 1982. godine,
UPISUJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Sremskoj Mitrovici, Arsenija Carnojeviéa 16/45.

15. BPERAN NENAD, diplomirani pravnik, rodena 16. 8. 1987. godine, UPISUJE
SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Rumi, Glavna 176.

16. PANDUROVIC RAJKA, diplomirani pravnik, roden 25. 9. 1991. godine, UPI-
SUIJE SE 8. 4. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Staroj Pazovi, Svetosavska 7, lokal 20.

17. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DEKIC SASA, roden 30. 6. 1996. godine, na advokatsko-pripravnicku ve-
zbu kod Perkuc¢in Porda, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju od
dve godine.

18. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GLISIC VLADIMIR, roden 7. 10. 1996. godine, na advokatsko-pripravni-
¢ku vezbu kod Mici¢ Jelene, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju
od dve godine.

19. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILOSAVLJEVIC MIROSLAVA, rodena 29. 5. 1994. godine, na advo-
katsko-pripravnicku vezbu kod Mici¢ Jelene, advokata u Novom Sadu, dana 8. 4. 2022.
godine, u trajanju od dve godine.
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20. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BOKAN NIKOLA, roden 7. 3. 1999. godine, na advokatsko-pripravni¢ku
vezbu kod Baji¢ Sase, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju od dve
godine.

21. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KAZINCI MILANA, rodena 2. 7. 1996. godine, na advokatsko-priprav-
ni¢ku vezbu kod Janci¢ Aleksandre, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

22. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodi-
ne u Novom Sadu KOJIC DUSAN, roden 5. 1. 1992. godine, na advokatsko-pripravnicku
vezbu kod Rali¢ Romane, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju od
dve godine.

23. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu LAINOVIC MAJA, rodena 15. 7. 1995. godine, na advokatsko-pripravni-
¢ku vezbu kod Lainovi¢ Marka, advokata u Vrbasu, dana 8. 4. 2022. godine, u trajanju od
dve godine.

24. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KUJUNDZIC PINA, rodena 15. 5. 1996. godine, na advokatsko-priprav-
nicku vezbu kod Mici¢ Jelene, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju
od dve godine.

25. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DZINOVIC FILIP, roden 10. 6. 1993. godine, na advokatsko-pripravnicku
vezbu kod Trbuk Zorana, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju od
dve godine.

26. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PETKOVIC SLAVKO, roden 24. 5. 1995. godine, na advokatsko-priprav-
ni¢ku vezbu kod Mileusni¢ Dragana, advokata u Subotici, dana 1. 4. 2022. godine, u traja-
nju od dve godine.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu OBRADOVIC ANDREJ, roden 2. 8. 1997. godine, na advokatsko-priprav-
nicku vezbu kod Meduri¢ Aleksandra, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

28. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JANKOVIC BLAZO, roden 2. 12. 1994. godine, na advokatsko-priprav-
nicku vezbu kod Jankovi¢ Tamare, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

29. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RADMANOVIC RADOMIR, roden 27. 4. 1994. godine, na advokatsko-
-pripravni¢ku vezbu kod Jankovi¢ Miodraga, advokata u Novom Sadu, dana 8. 4. 2022.
godine, u trajanju od dve godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILENKOVIC NAPA, roden 15. 11. 1993. godine, na advokatsko-priprav-
ni¢ku vezbu kod Dobanovacki Porda, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BARBULJ DARKO, rodena 2. 10. 1998. godine, na advokatsko-pripravni-
¢ku vezbu kod Sivéev Dusana, advokata u Pancevu, dana 8. 4. 2022. godine, u trajanju od
dve godine.
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32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu HARDI VLADAN, roden 27. 10. 1995. godine, na advokatsko-pripravni-
¢ku vezbu kod Kadovi¢ Mirka, advokata u Kuli, dana 8. 4. 2022. godine, u trajanju od dve
godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NIKOLIC JOVANA, rodena 17. 6. 1997. godine, na advokatsko-pripravni-
¢ku vezbu kod Prosi¢ Zorana, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju
od dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JEVREMOVIC MIROSLAYV, roden 7. 6. 1985. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Tucovi¢ Milane, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu POKANOVIC BRANISLAV, roden 14. 5. 1991. godine, na advokatsko-
-pripravni¢ku vezbu kod Janci¢ Aleksandra, advokata u Novom Sadu, dana 8. 4. 2022. go-
dine, u trajanju od dve godine.

36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STOJKOVIC MAJA, rodena 24. 2. 1997. godine, na advokatsko-priprav-
nicku vezbu kod Panti¢ Pilja Biljane, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GRCIC TAMARA, rodena 7. 10. 1997. godine, na advokatsko-pripravni¢ku
vezbu kod Andelkovi¢ Nemanje, advokata u Novom Sadu, dana 8. 4. 2022. godine, u traja-
nju od dve godine.

38. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STUPAR ZORANA, rodena 22. 9. 1995. godine, na advokatsko-pripravni-
¢ku vezbu kod Milosavljevi¢ Mladena, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

39. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ANICIC DANIJELA, rodena 13. 10. 1991. godine, na advokatsko-priprav-
ni¢ku vezbu kod Tucovi¢ Milane, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

40. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NIKOLIC JELENA, rodena 28. 4. 1989. godine, na advokatsko-priprav-
nicku vezbu kod Janci¢ Aleksandre, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

41. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JANEVSKI MILAN, roden 14. 11. 1994. godine, na advokatsko-priprav-
nicku vezbu kod Janevski Aleksandra, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

42. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KRANJAC FILIP, roden 3. 7. 1997. godine, na advokatsko-pripravnicku
vezbu kod Martinovi¢ Dragoljuba, advokata u Novom Sadu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

43. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VISACKI MILOS, roden 5. 9. 1991. godine, na advokatsko-pripravni¢ku
vezbu kod Risti¢ Bojana, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju od
dve godine.
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44. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu BANKOVIC NEVENA, rodena 15. 4. 1996. godine, na advokatsko-pri-
pravni¢ku vezbu kod Vukasinovi¢ Natase, advokata u Novom Sadu, dana 8. 4. 2022. godi-
ne, u trajanju od dve godine.

45. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SAVIC IRINA, rodena 10. 5. 1994. godine, na advokatsko-pripravnicku
vezbu kod Pereski Slavka, advokata u Novom Sadu, dana 8. 4. 2022. godine, u trajanju od
dve godine.

46. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JOVANOV MIRJANA, rodena 15. 10. 1994. godine, na advokatsko-pri-
pravni¢ku vezbu kod Jovanov Miroslava, advokata u Zrenjaninu, dana 8. 4. 2022. godine,
u trajanju od dve godine.

47. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JANIC TEODORA, rodena 23. 5. 1998. godine, na advokatsko-pripravni-
¢ku vezbu kod Petkovi¢ Vladimira, advokata u Sremskoj Mitrovici, dana 8. 4. 2022. godi-
ne, u trajanju od dve godine.

48. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NANIC DEJAN, roden 30. 9. 1992. godine, na advokatsko-pripravnicku
vezbu kod Kadovi¢ Mirka, advokata u Kuli, dana 8. 4. 2022. godine, u trajanju od dve
godine.

49. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VEZMAR JOVANA KRISTINA, rodena 27. 9. 1996. godine, na advokat-
sko-pripravni¢ku vezbu kod Ili¢ Slobodana, advokata u Vrscu, dana 8. 4. 2022. godine, u
trajanju od dve godine.

50. BRISE SE iz Imenika advokata Advokatske komore Vojvodine BER LARISA,
advokat u Novom Sadu, sa danom 11. 4. 2022. godine.

— Vuyjovi¢ Mirkovi¢ Jelena, advokat u Novom Sadu, postavlja se za preuzimatelja
advokatske kancelarije.

51. BRISE SE iz Imenika advokata Advokatske komore Vojvodine BANKOVACKI
DRAGICA, advokat u Novom Sadu, sa danom 26. 3. 2022. godine.

— Cik Andrija, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

52. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ACIMOVIC
ZORAN, advokat u Alibunaru, sa danom 12. 2. 2022. godine usled smrti.

— Ac¢imovi¢ Kosana, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

53. BRISE SE iz Imenika advokata Advokatske komore Vojvodine DAMESKA
NEDA, advokat u Novom Sadu, sa danom 31. 3. 2022. godine na li¢ni zahtev.

— Mrdalj Danka, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

54. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
STOJANOVIC MILOS, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni-
¢koj vezbi kod Arambasi¢ Stevana, advokata u Novom Sadu, sa danom 15. 3. 2022. godine.

55. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
POPOVIC SASA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnitkoj ve-
zbi kod Radovi¢ Nebojse, advokata u Novom Sadu, sa danom 11. 3. 2022. godine.

655



Glasnik Advokatske komore Vojvodine, br. 2/2022.

56. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
PETROVIC MILOS, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Caran Mircee, advokata u Novom Sadu, sa danom 7. 3. 2022. godine.

57. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
STOKIC VLADIMIR, advokatski pripravnik u Rumi, na advokatsko-pripravnickoj vezbi
kod Stoki¢ Milosa, advokata u Rumi, sa danom 14. 3. 2022. godine.

58. UZIMA SE NA ZNANIJE da NOVIC EMILIJI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 22. 3. 2022. do 21. 3. 2023. godine.

— Mastilovi¢ Vida, advokat u Novom Sadu, odreduje se za privremenog zamenika.

59. UZIMA SE NA ZNANJE da LJUBIC TODORAN MARINELI, advokatu
u Pancevu, privremeno prestaje pravo na obavljanje advokature zbog bolovanja pocev od
7. 3.2022. godine.

— Ranci¢ Mirjana, advokat u Pancevu, odreduje se za privremenog zamenika.

60. UZIMA SE NA ZNANJE da ANDELIC DRAGANI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 14. 3. 2022. do 13. 3. 2023. godine.

— Stevani¢ Nikola, advokat u Novom Sadu, odreduje se za privremenog zamenika.

61. UZIMA SE NA ZNANJE da NEMCEVIC DINI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 24. 3. 2022. do 23. 3. 2023. godine.

— Sikimi¢ Mladen, advokat u Novom Sadu, odreduje se za privremenog zamenika.

62. UZIMA SE NA ZNANIJE da MIJATOVIC BILJANI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 25. 3. 2022. do 24. 3. 2023. godine.

— Ili¢ Mirjana, advokat u Novom Sadu, odreduje se za privremenog zamenika.

63. UZIMA SE NA ZNANIJE da JANJIC MAGLOV MINI, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i
odsustva radi nege deteta od 24. 3. 2022. do 23. 3. 2023. godine.

— Puran Mili¢ Emina, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

64. UZIMA SE NA ZNANJE da STANKOVIC DANIJELI, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog bolovanja pocev od 1. 4.
2022. godine.

— Savin Sonja, advokat u Novom Sadu, odreduje se za privremenog zamenika.

65. UZIMA SE NA ZNANIJE da PRIJIC MARIJI, advokatu u Zrenjaninu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta od 1. 4. 2022. do 31. 3. 2023. godine.

— Priji¢ Biljana, advokat u Zrenjaninu, odreduje se za privremenog zamenika.

66. UZIMA SE NA ZNANJE da MATARUGA ANI, advokatu u Sremskoj Mitro-
vici, privremeno prestaje pravo na bavljenje advokaturom zbog postavljenja na funkciju
Zamenika opstinskog pravobranioca Opstine Ruma, pocev od 25. 2. 2022. godine, dok traje
funkcija.

— Ljubi¢i¢ Ivan, advokat u Sremskoj Mitrovici, odreduje se za privremenog
zamenika.
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67. UZIMA SE NA ZNANIJE da je CUCIC PETROVIC IVANA, advokat u Novom
Sadu, nastavila sa radom dana 1. 4. 2022. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Babi¢ NataSa, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

68. UZIMA SE NA ZNANIJE da je LANDEKA DUNIJA, advokat u Novom Sadu,
nastavila sa radom dana 15. 3. 2022. godine, nakon §to joj je privremeno bilo prestalo pra-
vo na bavljenje advokaturom.

— Vujadin Jelena, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

69. UZIMA SE NA ZNANIJE da je Stankovi¢ Danijela, advokat u Novom Sadu,
promenila prezime koje sada glasi Ili¢.

70. UZIMA SE NA ZNANIJE da je Mirkovi¢ Andrijana, advokat u Novom Sadu,
promenila prezime koje sada glasi Radakovié.

71. UZIMA SE NA ZNANIJE da je Pavlovi¢ Damjan, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Pluzarevi¢ Lazara, advokata u
Novom Sadu, dana 29. 3. 2022. godine, te da istu nastavlja kod Cupa¢ Nikole, advokata u
Novom Sadu, dana 30. 3. 2022. godine.

72. UZIMA SE NA ZNANIJE da je Jasi¢ Tomislav, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Popovi¢ Srdana, advokata u Novom
Sadu, dana 30. 3. 2022. godine, te da istu nastavlja kod Stajner Jelene, advokata u Novom
Sadu, dana 31. 3. 2022. godine.

73. UZIMA SE NA ZNANIJE da je Mili¢ Jelena, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Popovi¢ Srdana, advokata u Novom
Sadu, dana 10. 3. 2022. godine, te da istu nastavlja kod Nem¢ev Dzini¢ Tamare, advokata u
Novom Sadu, dana 11. 3. 2022. godine.

74. UZIMA SE NA ZNANIJE da je Rudakijevi¢ Igor, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravnicku vezbu kod Viloti¢ Miri¢ Jelene, advokata u
Novom Sadu, dana 8. 3. 2022. godine, te da istu nastavlja kod Dubaji¢ Dejana, advokata u
Novom Sadu, dana 9. 3. 2022. godine.

75. UZIMA SE NA ZNANIJE da je Suboti¢ Milica, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Tucovi¢ Milane, advokata u Novom
Sadu, dana 3. 3. 2022. godine, te da istu nastavlja kod Puri¢ Biljane, advokata u Staroj
Pazovi, dana 4. 3. 2022. godine.

76. UZIMA SE NA ZNANIJE da je Blagojevi¢ Uros, advokatski pripravnik u Pan-
¢evu, prekinuo advokatsko-pripravni¢ku vezbu kod Ljubi¢ Todoran Marinele, advokata u
Novom Sadu, dana 3. 3. 2022. godine, te da istu nastavlja kod Ranc¢i¢ Mirjane, advokata u
Pancevu, dana 4. 3. 2022. godine.

77. UZIMA SE NA ZNANIJE da je Baba Adrijan, advokatski pripravnik u Pancevu,
prekinuo advokatsko-pripravni¢ku vezbu kod Ljubi¢ Todoran Marinele, advokata u Novom
Sadu, dana 3. 3. 2022. godine, te da istu nastavlja kod Ranc¢i¢ Mirjane, advokata u Pancevu,
dana 4. 3. 2022. godine.

78. UZIMA SE NA ZNANIJE da je JOKSIMOVIC PREDRAG, advokat u Novom
Sadu, preselio svoju advokatsku kancelariju na adresu Petra DrapSina 32, pocev od 8. 3.
2022. godine.

79. UZIMA SE NA ZNANIJE da je CVOKIC BRANKO, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Fruskogorska 33, pocev od 1. 12. 2021.
godine.
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80. UZIMA SE NA ZNANIE da je GNJIDIC NEMANJA, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Radnic¢ka 15, stan 1, pocev od 1. 4. 2022.
godine.

81. UZIMA SE NA ZNANIJE da je HERCEG BRANISLAYV, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 6, stan 12, po¢ev od
1. 4. 2022. godine.

82. UZIMA SE NA ZNANIJE da je HINIC MARTA, advokat u Novom Sadu, prese-
lila svoju advokatsku kancelariju na adresu Zelezni¢ka 11, sprat 4, stan 33, podev od 1. 4.
2022. godine.

83. UZIMA SE NA ZNANIJE da je HINIC JOVANA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Zeleznicka 11, sprat 4, stan 33, pocev od 1. 4.
2022. godine.

84. UZIMA SE NA ZNANIJE da je BRKIC MLADEN, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Dimitrija Tucovi¢a 14, pocev od 4. 4.
2022. godine.

85. UZIMA SE NA ZNANIJE da je BRKIC NIKOLA, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Dimitrija Tucovi¢a 14, pocev od 4. 4. 2022.
godine.

86. UZIMA SE NA ZNANIJE da je SIMAN IGOR, advokat u Novom Sadu, preselio
svoju advokatsku kancelariju na adresu Dimitrija Tucovi¢a 14, pocev od 4. 4. 2022. godine.

87. UZIMA SE NA ZNANIJE da je SIJAN NIKOLA, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Maksima Gorkog 16, po¢ev od 23. 3. 2022.
godine.

88. UZIMA SE NA ZNANIE da je POPOVIC MILOS, advokat u Novom Sadu,
preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 16, pocev od 23. 3.
2022. godine.

89. UZIMA SE NA ZNANIJE da je VUKASIN DIMITRIJE, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 16, pocev od 23. 3.
2022. godine.

90. UZIMA SE NA ZNANIJE da je MIJIN ALEKSANDRA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 16, pocev od 23. 3.
2022. godine.

91. UZIMA SE NA ZNANJE da je KONSTANTINOVIC DANICA, advokat u No-
vom Sadu, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 16, po¢ev od
23. 3. 2022. godine.

92. UZIMA SE NA ZNANIJE da je STUPAR BRANISLAVA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 16, pocev od 23. 3.
2022. godine.

93. UZIMA SE NA ZNANIJE da je OLJACA DRAGANA, advokat u Novom Sa-
du, preselila svoju advokatsku kancelariju na adresu Maksima Gorkog 16, pocev od 23. 3.
2022. godine.

94. UZIMA SE NA ZNANJE da je ZBUCNOVIC RADOSLAYV, advokat u Batkom
Petrovcu, preselio svoju advokatsku kancelariju na adresu Prvomajska 25, pocev od 1. 4.
2022. godine.

95. UZIMA SE NA ZNANIJE da je IZGARJAN MILIVOJ, advokat u Zrenjaninu,
preselio svoju advokatsku kancelariju na adresu 4. Jula 27/9, pocev od 7. 3. 2022. godine.
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96. UZIMA SE NA ZNANIJE da je PETROVIC NIKOLA, advokat u Pandevu,
preselio svoju advokatsku kancelariju na adresu Zarka Zrenjnina 53A/13, po&ev od 16. 3.
2022. godine.

97. UZIMA SE NA ZNANIJE da je KRUNIC NEMANIJA, advokat u Panéevu, pre-
selio svoju advokatsku kancelariju na adresu Vojvode Radomira Putnika 17, pocev od 1. 4.
2022. godine.

98. UZIMA SE NA ZNANJE da je RADOVIC SVETLANA, advokat u Pancevu,
preselila svoju advokatsku kancelariju na adresu List Ferenca 28, pocev od 15. 3. 2022.
godine.

SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 6. 5. 2022. godine

1. DAMJANOV MARKO, diplomirani pravnik, roden 26. 10. 1992. godine, UPI-
SUJE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Kolo srpskih sestara 4/10.

2. LAZIC GORAN, diplomirani pravnik, roden 10. 5. 1990. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Branka Baji¢a 92, stan 12.

3. VELEMIR DUSICA, diplomirani pravnik, rodena 14. 10. 1994. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Maksima Gorkog 17a, sprat 1, stan 10.

4. STOJKOVIC JELENA, diplomirani pravnik, rodena 5. 12. 1994. godine, UPI-
SUJE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Bulevar oslobodenja 91.

5. SINPIC DANKA, diplomirani pravnik, rodena 14. 3. 1991. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Maksima Gorkog 10.

6. KNEZEV MARIJANA, diplomirani pravnik, rodena 14. 2. 1990. godine, UPI-
SUJE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Maksima Gorkog 5/1.

7. TOMIC DARKO, diplomirani pravnik, roden 21. 10. 1991. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Lenke Dunderski 8.

8. SICEVIC TAMARA, diplomirani pravnik, rodena 31. 1. 1992. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Novom Sadu, Devet Jugovica 2a/76.

9. BUGARSKI SANJA, diplomirani pravnik, rodena 12. 1. 1993. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Brace Ribnikar 47/37.

10. RODIC MILOS, diplomirani pravnik, roden 23. 6. 1991. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Temerinu, Kosut Lajosa 38.
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11. SEKULIC DAJANA, diplomirani pravnik, rodena 26. 6. 1994. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Veterniku, Ive Lole Ribara 1, lokal C 13.

12. RISTIC MILOS, diplomirani pravnik, roden 2. 8. 1983. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Radnicka 25.

13. KARANOVIC BOSILJKA, diplomirani pravnik, rodena 19. 12. 1984. godine,
UPISUJE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Ba¢koj Palanci, Zarka Zrenjanina 94.

14. TURK BORUT, diplomirani pravnik, roden 11. 8. 1983. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Backoj Palanci, Veselina Maslese 16.

15. PARAVINJA JELENA, diplomirani pravnik, rodena 7. 4. 1980. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Vrbasu, Bude Tomovica 3b.

16. LABUS VLADISLAYV, diplomirani pravnik, roden 15. 5. 1991. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem
advokatske kancelarije u Indiji, Jug Bogdana 6A, Blok 43, lokal 3.

17. AMBRUS UROS, diplomirani pravnik, roden 20. 10. 1994. godine, UPISUJE
SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Subotici, Segedinska 5.

18. VILICIC VANIJA, diplomirani pravnik, roden 17. 9. 1989. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Subotici, Trg Jakaba i Komora 4.

19. VUKSANOVIC TEODORA, diplomirani pravnik, rodena 14. 11. 1996. godine,
UPISUJE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Backoj Topoli, List Ferenca 25.

20. PIRIC JELENA, diplomirani pravnik, rodena 16. 5. 1993. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Zrenjaninu, Stevice Jovanovica 1.

21. JELESIJEVIC SASA, diplomirani pravnik, roden 7. 4. 1994. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Pancevu, Bra¢e Jovanoviéa 47.

22. HOTI DIJANA, diplomirani pravnik, roden 12. 5. 1990. godine, UPISUJE SE
13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Pancevu, Sindeli¢eva 73.

23. DZABIC OLGICA, diplomirani pravnik, rodena 29. 6. 1993. godine UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Lasla Gala 7, stan 10.

— BRISE SE iz Imenika advokatskih pripravnika DZABIC OLGICA, advokatski
pripravnik kod Krajnovi¢ Nenada, advokata u Novom Sadu, sa danom 12. 5. 2022. godine
zbog upisa u Imenik advokata ove Komore.

24. GLISOVIC DUSICA, diplomirani pravnik, rodena 4. 5. 1994. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Bulevar Kralja Petra I br. 33, stan 34.
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— BRISE SE iz Imenika advokatskih pripravnika GLISOVIC DUSICA, advokatski
pripravnik kod Veg dr Enike, advokata u Novom Sadu, sa danom 12. 5. 2022. godine zbog
upisa u Imenik advokata ove Komore.

25. TOMIC DEJANA, diplomirani pravnik, rodena 25. 11. 1992. godine, UPISU-
JE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Subotici, JakSi¢eva 24, stan 1.

— BRISE SE iz Imenika advokatskih pripravnika TOMIC DEJANA, advokatski pri-
pravnik kod Vuleti¢ Nenada, advokata u Subotici, sa danom 12. 5. 2022. godine zbog upisa
u Imenik advokata ove Komore.

26. RADULOVIC RADOVAN, diplomirani pravnik, roden 26. 5. 1988. godine,
UPISUJE SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Kuli, MarSala Tita 266/a.

— BRISE SE iz Imenika advokatskih pripravnika RADULOVIC RADOVAN, advo-
katski pripravnik kod Joksovi¢ dr Marije, advokata u Kuli, sa danom 12. 5. 2022. godine
zbog upisa u Imenik advokata ove Komore.

27. ARSIC SANDRA, diplomirani pravnik, roden 29. 9. 1995. godine, UPISUJE
SE 13. 5. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Indiji, Blok 44, Lamela B, lokal 5.

— BRISE SE iz Imenika advokatskih pripravnika ARSIC SANDRA, advokatski pri-
pravnik kod Krunié Sevrt Ane, advokata u Indiji, sa danom 12. 5. 2022. godine.

28. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PASKU OLGA, rodena 10. 5. 1991. godine, na advokatsko-pripravnicku
vezbu kod Medakovi¢ Gordana, advokata u VrScu, dana 13. 5. 2022. godine, u trajanju od
dve godine.

29. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KLJAJIC MILICA, rodena 23. 3. 1997. godine, na advokatsko-pripravni-
¢ku vezbu kod Jasika mr Nikole, advokata u Indiji, dana 13. 5. 2022. godine, u trajanju od
dve godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MAJSTOROVIC JELENA, rodena 27. 8. 1992. godine, na advokatsko-pri-
pravni¢ku vezbu kod Joksovi¢ dr Marije, advokata u Kuli, dana 13. 5. 2022. godine, u
trajanju od dve godine.

31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STAJSIC MIRKO, roden 20. 7. 1998. godine, na advokatsko-pripravnicku
vezbu kod Gomilanovi¢ Zorana, advokata u Sivcu, dana 13. 5. 2022. godine, u trajanju od
dve godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MANDIC MARIJA, rodena 28. 1. 1998. godine, na advokatsko-pripravni-
¢ku vezbu kod Mandi¢ Gorana, advokata u Zrenjaninu, dana 13. 5. 2022. godine, u trajanju
od dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MILIC BOJAN, roden 3. 10. 1976. godine, na advokatsko-pripravnicku
vezbu kod Trninié¢ Natase, advokata u Zablju, dana 13. 5. 2022. godine, u trajanju od dve
godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KOVACEVIC STEFAN, roden 3. 6. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.
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35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SAVIJA GORICA, rodena 10. 9. 1991. godine, na advokatsko-pripravnicku
vezbu kod Savin Sonje, advokata u Novom Sadu, dana 13. 5. 2022. godine, u trajanju od
dve godine.

36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu OSTOJIC NEVENA, rodena 10. 1. 1992. godine, na advokatsko-priprav-
nicku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu APIC MARKO, roden 27. 6. 1995. godine, na advokatsko-pripravnicku
vezbu kod Rali¢ Romane, advokata u Novom Sadu, dana 13. 5. 2022. godine, u trajanju od
dve godine.

38. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STANKOVIC DRAGANA, rodena 25. 8. 1993. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Savin Sonje, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

39. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu LAKUSIC UGLJESA, roden 27. 3. 1997. godine, na advokatsko-priprav-
nicku vezbu kod Vignjevi¢ Stevana, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

40. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DRAGANOVIC TIMOTIEVIC JOVANA, rodena 22. 4. 1993. godine, na
advokatsko-pripravnicku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 13. 5.
2022. godine, u trajanju od dve godine.

41. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu GRBIC NEMANIJA, roden 11. 5. 1993. godine, na advokatsko-pripravni¢ku
vezbu kod Kovacevi¢ Marijane, advokata u Novom Sadu, dana 13. 5. 2022. godine, u tra-
janju od dve godine.

42. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SIMIC ISIDORA, rodena 19. 2. 1994. godine, na advokatsko-pripravnicku
vezbu kod Gudalo Borisa, advokata u Novom Sadu, dana 13. 5. 2022. godine, u trajanju od
dve godine.

43. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KRUMOVIC ALEKSANDRA, rodena 22. 6. 1986. godine, na advokatsko-
-pripravni¢ku vezbu kod Kerac Mirka, advokata u Novom Sadu, dana 13. 5. 2022. godine,
u trajanju od dve godine.

44. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JOVANOVIC NEVENA, rodena 30. 10. 1996. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Stojkovi¢ Ajse, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

45. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ZAGORCIC JOVAN, roden 1. 9. 1994. godine, na advokatsko-pripravnicku
vezbu kod Dragovi¢ Danila, advokata u Novom Sadu, dana 13. 5. 2022. godine, u trajanju
od dve godine.

46. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STANKOVIC KATARINA, rodena 27. 12. 1993. godine, na advokatsko-
-pripravni¢ku vezbu kod Dobanovacki Porda, advokata u Novom Sadu, dana 13. 5. 2022.
godine, u trajanju od dve godine.
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47. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NIKOLIC JOVAN, roden 23. 9. 1992. godine, na advokatsko-pripravnicku
vezbu kod Dragovi¢ Danila, advokata u Novom Sadu, dana 13. 5. 2022. godine, u trajanju
od dve godine.

48. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ZUPANSKI SVETLANA, rodena 14. 11. 1994. godine, na advokatsko-pri-
pravni¢ku vezbu kod Jovanovi¢ Miroja, advokata u Novom Sadu, dana 13. 5. 2022. godine,
u trajanju od dve godine.

49. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MARKOVIC ANA, rodena 16. 12. 1997. godine, na advokatsko-priprav-
ni¢ku vezbu kod Markovi¢ Predraga, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

50. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu LUKOVIC MARKO, roden 10. 1. 1999. godine, na advokatsko-pripravni-
¢ku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 13. 5. 2022. godine, u traja-
nju od dve godine.

51. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JANCIC ALEKSANDRA, rodena 8. 11. 1991. godine, na advokatsko-pri-
pravni¢ku vezbu kod Fraji¢ Marijane, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

52. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu STOJANOVIC KATARINA, rodena 9. 1. 1997. godine, na advokatsko-pri-
pravni¢ku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

53. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PAJITASEV ALEKSANDAR, roden 4. 4. 1998. godine, na advokatsko-pri-
pravni¢ku vezbu kod Pajtasev Milana, advokata u Novom Sadu, dana 13. 5. 2022. godine,
u trajanju od dve godine.

54. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ZEBELJAN STEFAN, roden 3. 5. 1989. godine, na advokatsko-priprav-
nicku vezbu kod Dragovi¢ Danila, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

55. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NEDELJKOVIC NEMANIJA, roden 2. 9. 1993. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Savin Sonje, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

56. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ALEKSIC SLOBODAN, roden 11. 11. 1996. godine, na advokatsko-pri-
pravnicku vezbu kod Strehovski Janka, advokata u Novom Sadu, dana 13. 5. 2022. godine,
u trajanju od dve godine.

57. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DUKIC INES, rodena 22. 12. 1998. godine, na advokatsko-pripravnicku
vezbu kod Bogovac Predraga, advokata u Novom Sadu, dana 13. 5. 2022. godine, u traja-
nju od dve godine.

58. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JANKOVIC MARINA, rodena 25. 11. 1996. godine, na advokatsko-pri-
pravni¢ku vezbu kod Mara$ Ivane, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.
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59. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu NEDELJKOVIC TEODORA, rodena 25. 12. 1994. godine, na advokat-
sko-pripravni¢ku vezbu kod Nemc¢ev Dzini¢ Tamare, advokata u Novom Sadu, dana 13. 5.
2022. godine, u trajanju od dve godine.

60. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MARINAC NEDA, rodena 18. 9. 1996. godine, na advokatsko-priprav-
nicku vezbu kod Krajnovi¢ Nenada, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

61. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MARCETIC SRNA, rodena 6. 5. 1997. godine, na advokatsko-pripravnicku
vezbu kod Popovi¢ Srdana, advokata u Novom Sadu, dana 13. 5. 2022. godine, u trajanju
od dve godine.

62. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DRAGIC MARIJANA, rodena 10. 8. 1996. godine, na advokatsko-priprav-
nicku vezbu kod Vukasinovi¢ Natase, advokata u Novom Sadu, dana 13. 5. 2022. godine, u
trajanju od dve godine.

63. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu KORAC MARIJA, rodena 16. 2. 1988. godine, na advokatsko-pripravnicku
vezbu kod Kora¢ Daneta, advokata u Novom Sadu, dana 13. 5. 2022. godine, u trajanju od
dve godine.

64. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RADOVANAC SVJETLANA, rodena 8. 12. 1990. godine, na advokatsko-
-pripravni¢ku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 13. 5. 2022. godi-
ne, u trajanju od dve godine.

65. BRISE SE iz Imenika advokata Advokatske komore Vojvodine JERKOVIC JA-
DRANKA, advokat u Sremskoj Kamenici, sa danom 30. 4. 2022. godine radi zasnivanja
radnog odnosa.

— Amizi¢ Radivoj, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

66. BRISE SE iz Imenika advokata Advokatske komore Vojvodine PENA MAJA,
advokat u Novom Sadu, sa danom 6. 5. 2022. godine.

— Etinski Veljko, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

67. BRISE SE iz Imenika advokata Advokatske komore Vojvodine BAZDAR JE-
LENA, advokat u Novom Sadu, sa danom 29. 4. 2022. godine.

— Savin Sonja, advokat u Novom Sadu, postavlja se za preuzimatelja advokatske
kancelarije.

68. BRISE SE iz Imenika advokata Advokatske komore Vojvodine PAJKOVIC
DRAGANA, advokat u Pancevu, sa danom 10. 2. 2021. godine usled smrti.

— Pakovi¢ Bojana, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

69. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
IGNJATIC ELENA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Lukavac Jelene, advokata u Novom Sadu, sa danom 4. 5. 2022. godine.

70. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MITROVIC JELENA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Radovi¢ Nebojse, advokata u Novom Sadu, sa danom 15. 4. 2022. godine.
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71. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
POKANOVIC BRANISLAV, advokatski pripravnik u Novom Sadu, na advokatsko-pri-
pravnickoj vezbi kod Janci¢ Aleksandre, advokata u Novom Sadu, sa danom 29. 4. 2022.
godine.

72. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MARKOVIC VLADIMIR, advokatski pripravnik u Novom Sadu, na advokatsko-priprav-
nickoj vezbi kod Rama¢ Tamare, advokata u Novom Sadu, sa danom 18. 4. 2022. godine.

73. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
SUNJEVARIC STEFAN, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni-
koj vezbi kod Rama¢ Tamare, advokata u Novom Sadu, sa danom 14. 4. 2022. godine.

74. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
POTKONJAK NIKOLA, advokatski pripravnik u Indiji, na advokatsko-pripravnic¢koj ve-
zbi kod Jasika mr Nikole, advokata u Indiji, sa danom 11. 4. 2022. godine.

75. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
PILJA SOFIJA, advokatski pripravnik u Indiji, na advokatsko-pripravnickoj vezbi kod Jasi-
ka Dragana, advokata u Indiji, sa danom 8. 4. 2022. godine.

76. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
HARDI VLADAN, advokatski pripravnik u Kuli, na advokatsko-pripravni¢koj vezbi kod
Kadovi¢ Mirka, advokata u Kuli, sa danom 30. 4. 2022. godine.

77. UZIMA SE NA ZNANIJE da KUZMANOVSKI MARTI, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i
odsustva radi nege deteta od 14. 4. 2022. do 13. 4. 2023. godine.

— Kogié¢ Zeljko, advokat u Novom Sadu, odreduje se za privremenog zamenika.

78. UZIMA SE NA ZNANJE da RADINA NATASI, advokatu u Be&eju, privreme-
no prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi nege
deteta od 14. 4. 2022. do 13. 4. 2023. godine.

— Petrusi¢ Ivan, advokat u Novom Sadu, odreduje se za privremenog zamenika.

79. UZIMA SE NA ZNANJE da MICIC M. JELENI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 3. 4. 2022. do 2. 4. 2023. godine.

— Reljin Maja, advokat u Novom Sadu, odreduje se za privremenog zamenika.

80. UZIMA SE NA ZNANIJE da MISKOVIC MARINI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 5. 6. 2022. do 5. 6. 2023. godine.

— Durdevi¢ Vladimir, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

81. UZIMA SE NA ZNANJE da RADOVANOVIC VAJDA BILJANI, advokatu u
Novom Sadu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsu-
stva i odsustva radi nege deteta od 28. 3. 2022. do 27. 3. 2023. godine.

— Sljivar Vlaovi¢ Mirjana, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

82. UZIMA SE NA ZNANJE da POPOVIC JOVANI, advokatu u Sremskoj Mitro-
vici, privremeno prestaje pravo na obavljanje advokature zbog odrzavanja trudnoce pocev
od 21. 4. 2022. godine.

— Gatari¢ Srdan, advokat u Sremskoj Mitrovici, odreduje se za privremenog
zamenika.

665



Glasnik Advokatske komore Vojvodine, br. 2/2022.

83. UZIMA SE NA ZNANJE da POPOVIC JOVANI, advokatu u Sremskoj Mitro-
vici, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i od-
sustva radi nege deteta od 21. 6. 2022. do 31. 5. 2023. godine.

— Gatari¢ Srdan, advokat u Sremskoj Mitrovici, odreduje se za privremenog
zamenika.

84. UZIMA SE NA ZNANJE da VASOVIC OLIVERI, advokatu u Kuli, privreme-
no prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi nege
deteta od 21. 4. 2022. do 27. 4. 2023. godine.

— Kadovi¢ Mirko, advokat u Kuli, odreduje se za privremenog zamenika.

85. UZIMA SE NA ZNANIJE da je HORVAT EMINA, advokat u Novom Sadu, na-
stavila sa radom dana 8. 5. 2022. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Pupac Miroslav, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

86. UZIMA SE NA ZNANIJE da je VUKOVIC SANELA, advokat u Novom Sadu,
nastavila sa radom dana 10. 5. 2022. godine, nakon §to joj je privremeno bilo prestalo pra-
vo na bavljenje advokaturom.

— Stevani¢ Nikola, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

87. UZIMA SE NA ZNANIJE da je PURASINOVIC DRAGANA, advokat u No-
vom Sadu, nastavila sa radom dana 15. 5. 2022. godine, nakon $to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Kovacevi¢ Nebojsa, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

88. UZIMA SE NA ZNANIJE da je KOVACEVIC IVANA, advokat u Rumi, nasta-
vila sa radom dana 21. 4. 2022. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Kovacevi¢ Jovica, advokat u Rumi, razreSava se duznosti privremenog zamenika.

89. UZIMA SE NA ZNANJE da je LJUBIC TODORAN MARINELA, advokat u
Pancevu, nastavila sa radom dana 15. 4. 2022. godine, nakon §to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Ranci¢ Mirjana, advokat u Pancevu, razresava se duznosti privremenog zamenika.

90. UZIMA SE NA ZNANIJE da je Marijanac Jelena, advokat u Zrenjaninu, prome-
nila prezime koje sada glasi Marijanac Ivkov.

91. UZIMA SE NA ZNANIJE da je Kovacevi¢ Ivana, advokat u Rumi, promenila
prezime koje sada glasi Kovacevi¢ Marijanovic.

92. UZIMA SE NA ZNANIJE da je Zivkovi¢ Jelena, advokat u Somboru, promenila
prezime koje sada glasi Zivkovié¢ Pavlic.

93. UZIMA SE NA ZNANIJE da je Vucurovi¢ Aleksandar, advokatski pripravnik u
Novom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Kovacevi¢ Boska, advokata u
Novom Sadu, dana 11. 4. 2022. godine, te da istu nastavlja kod Karadarevi¢ Gorana, advo-
kata u Novom Sadu, dana 12. 4. 2022. godine.

94. UZIMA SE NA ZNANIJE da je Mandi¢ Jasna, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravnicku vezbu kod Rajaci¢ Jelene, advokata u Novom Sa-
du, dana 30. 4. 2022. godine, te da istu nastavlja kod Dubaji¢ Dejana, advokata u Novom
Sadu, dana 1. 5. 2022. godine.
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95. UZIMA SE NA ZNANIJE da je Milenkovi¢ Nada, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravnicku vezbu kod Dobanovacki Dorda, advokata
u Novom Sadu, dana 12. 4. 2022. godine, te da istu nastavlja kod Jandri¢ Vilovslki Maje,
advokata u Novom Sadu, dana 13. 4. 2022. godine.

96. UZIMA SE NA ZNANIJE da je Radmanovi¢ Ilijana, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Igi¢ Milosa, advokata u No-
vom Sadu, dana 19. 4. 2022. godine, te da istu nastavlja kod Dragovi¢ Danila, advokata u
Novom Sadu, dana 20. 4. 2022. godine.

97. UZIMA SE NA ZNANIJE da je Savi¢ Milica, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravnicku vezbu kod Rakocevi¢ Nenada, advokata u No-
vom Sadu, dana 7. 4. 2022. godine, te da istu nastavlja kod Karadarevi¢ Gorana, advokata
u Novom Sadu, dana 8. 4. 2022. godine.

98. UZIMA SE NA ZNANIJE da je Stoji¢ Milica, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Zivkovié Jelene, advokata u Somboru,
dana 20. 4. 2022. godine, te da istu nastavlja kod Mrdak Veljka, advokata u Somboru, dana
21. 4. 2022. godine.

99. UZIMA SE NA ZNANIJE da je Mari¢ Marko, advokat u Novom Sadu, pristupio
Zajednickoj advokatskoj kancelariji ,,Aleksi¢ sa saradnicima® sa sediStem u Novom Sadu,
Grekoskolska 1, pocev od 13. 4. 2022. godine.

100. UZIMA SE NA ZNANIJE da je ,,Zajednicka advokatska kancelarija Aleksi¢ sa
saradnicima® donela odluku o isklju¢enju Kolari¢ Maje, advokata u Novom Sadu, iz zajed-
nicke advokatske kancelarije sa danom 31. 12. 2021. godine.

101. UZIMA SE NA ZNANIE da je ,,Zajednicka advokatska kancelarija Aleksi¢ sa
saradnicima® donela odluku o isklju¢enju Nikoli¢ Nede, advokata u Novom Sadu, iz zajed-
nicke advokatske kancelarije sa danom 18. 4. 2022. godine.

102. UZIMA SE NA ZNANIJE da je POPOVIC MIROSLAYV, advokat u Novom Sa-
du, preselio svoju advokatsku kancelariju na adresu Maksima Gorkog 6/5, pocev od 4. 4.
2022. godine.

103. UZIMA SE NA ZNANIJE da je JOVESKOVIC DRAGANA, advokat u Novom
Sadu, preselila svoju advokatsku kancelariju na adresu Vase Staji¢a 28, pocev od 4. 5.
2022. godine.

104. UZIMA SE NA ZNANIJE da je SALDIC TIJANA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Strazilovska 19/3, pocev od 1. 4. 2022.
godine.

105. UZIMA SE NA ZNANJE da je NIKOLIC NEDA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Bulevar Jovana Duci¢a 14/4/342, pocev od
17. 4. 2022. godine.

106. UZIMA SE NA ZNANIJE da je PERIC MARINA, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Lasla Gala 3/26, po¢ev od 27 5. 2022. godine.

107. UZIMA SE NA ZNANIJE da je LESKOVAC MILICA, advokat u Novom Sadu,
preselila svoju advokatsku kancelariju na adresu Nikole Tesle 7, Veternik, pocev od 1. 4.
2022. godine.

108. UZIMA SE NA ZNANIE da je Zajednicka advokatska kancelarija, ,,Rackov &
Vuckovi¢ Milisi¢” iz Zrenjanina, preselila svoju advokatsku kancelariju na adresu Gimna-
zijsku 5, pocev od 18. 4. 2022. godine.

109. UZIMA SE NA ZNANIJE da je TOPOLSKI msr. prav. MILICA, advokat u Sta-
roj Pazovi, preselila svoju advokatsku kancelariju na adresu Svetosavska 7/20, pocev od
18. 4. 2022. godine.
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SAOPSTENJE SA SEDNICE UPRAVNOG ODBORA
odrzane 3. 6. 2022. godine

1. DACEVIC STEFAN, diplomirani pravnik, roden 22. 6. 1993. godine, UPISUJE
SE 6. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advo-
katske kancelarije u Novom Sadu, Kralja Aleksandra 12/1/37.

2. POTKONJAK NIKOLA, diplomirani pravnik, roden 21. 11. 1994. godine, UPI-
SUIJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Indiji, Beogradska 21, sprat 3, stan 57.

3. BALAC DARKO, diplomirani pravnik, roden 12. 12. 1977. godine, UPISUJE
SE 17. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Sremskoj Mitrovici, Arsenija Carnojevi¢a 6, lokal 2B.

4. RADONJIC NEBOIJSA, diplomirani pravnik, roden 12. 10. 1993. godine, UPI-
SUIJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Subotici, Josipa Eugena Tomica 8B.

5. DPOKIC JASNA, diplomirani pravnik, rodena 24. 6. 1983. godine, UPISUJE SE
9. 6.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Tarasu, Petra Drapsina 19.

6. VELICKOVIC ALEKSANDRA, diplomirani pravnik, rodena 29. 7. 1988. godi-
ne, UPISUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa
sediStem advokatske kancelarije u Beloj Crkvi, Karadordeva 69.

7. GAGES SANDRA, diplomirani pravnik, rodena 5. 6. 1988. godine, UPISUJE SE
9. 6.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Kovacici, Masarikova 65/2/3.

8. MIKULIC DAVOR, diplomirani pravnik, roden 1. 11. 1990. godine, UPISUJE
SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Crvenki, Nade Dimi¢ 2.

9. ANUSIC PAVLE, diplomirani pravnik, roden 14. 2. 1988. godine, UPISUJE SE
9. 6.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Bulevar Evrope 44/81.

10. OKILJEVIC PREDRAG, diplomirani pravnik, roden 11. 3. 1987. godine, UPI-
SUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Maksima Gorkog 2b.

11. STRBAC DRAZEN, diplomirani pravnik, roden 7. 5. 1970. godine, UPISUJE
SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Cankareva 10, stan 7.

12. MILAKOVIC JELENA, diplomirani pravnik, rodena 25. 6. 1992. godine, UPI-
SUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Novom Sadu, Doza Derda 4, stan 2.

13. ISAKOV KOVACEVIC OLGA, diplomirani pravnik, rodena 9. 10. 1992. godi-
ne, UPISUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedisStem advokatske kancelarije u Novom Sadu, Veselina Maslese 24.

14. RADULOVIC BRANISLAVA, diplomirani pravnik, rodena 24. 12. 1979. godi-
ne, UPISUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa
sedistem advokatske kancelarije u Futogu, Cara Lazara 29.
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15. STANJO ANDREJ, diplomirani pravnik, roden 11. 11. 1996. godine, UPISUJE
SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Bulevar oslobodenja 109.

16. BALOG ALEKSANDAR, diplomirani pravnik, roden 10. 1. 1993. godine, UPI-
SUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Kikindi, Milosa Velikog 3.

17. ARSIC MARKO, diplomirani pravnik, roden 3. 4.1994. godine, UPISUJE SE
9. 6.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Novom Sadu, Maksima Gorkog 26.

18. JELIC NIKOLA, diplomirani pravnik, roden 3. 9. 1995. godine UPISUJE SE
9. 6.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Sremskoj Mitrovici, Ratarska 17, lokal 2.

19. RADIC JOVICA, diplomirani pravnik, roden 16. 9. 1993. godine, UPISUJE SE
9. 6.2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedistem advokat-
ske kancelarije u Indiji, Cara Dusana 109.

— BRISE SE iz Imenika advokatskih pripravnika RADIC JOVICA, advokatski pri-
pravnik kod Ruzi¢i¢ Aleksandra, advokata u Indiji, sa danom 8. 6. 2022. godine zbog upisa
u Imenik advokata ove Komore.

20. FILIPOVIC JOVANA, diplomirani pravnik, rodena 17. 5. 1994. godine, UPI-
SUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Indiji, Svetog Save 52a.

— BRISE SE iz Imenika advokatskih pripravnika FILIPOVIC JOVANA, advokatski
pripravnik kod Petkovi¢ Slobodana, advokata u Indiji, sa danom 8. 6. 2022. godine zbog
upisa u Imenik advokata ove Komore.

21. PETRIC ALEKSANDAR, diplomirani pravnik, roden 16. 7. 1993. godine, UPI-
SUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem
advokatske kancelarije u Sidu, Cara Dugana 3.

— BRISE SE iz Imenika advokatskih pripravnika PETRIC ALEKSANDAR advo-
katski pripravnik kod Turan Pavela, advokata u Sidu, sa danom 8. 6. 2022. godine zbog
upisa u Imenik advokata ove Komore.

22. TAPAVICKI STEFAN, diplomirani pravnik, roden 3. 6. 1993. godine, UPISUJE
SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Zrenjaninu, Gimnazijska 8.

— BRISE SE iz Imenika advokatskih pripravnika TAPAVICKI STEFAN, advokatski
pripravnik kod Tapavicki Irene, advokata u Zrenjaninu, sa danom 8. 6. 2022. godine zbog
upisa u Imenik advokata ove Komore.

23. SUSNJAR MAIJA, diplomirani pravnik, rodena 3. 12. 1994. godine, UPISUJE
SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Subotici, Banatska 4.

— BRISE SE iz Imenika advokatskih pripravnika SUSNJAR MAJA, advokatski pri-
pravnik kod Krpi¢ Biserke, advokata u Subotici, sa danom 8. 6. 2022. godine zbog upisa u
Imenik advokata ove Komore.

24. VUKOBRATOVIC MAJA, diplomirani pravnik, rodena 16. 9. 1993. godine,
UPISUJE SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sedi-
Stem advokatske kancelarije u Novom Sadu, Bulevar Marka Miljanova 10, stan 36.

— BRISE SE iz Imenika advokatskih pripravnika VUKOBRATOVIC MAJA, advo-
katski pripravnik kod Beljanski B. Slobodana, advokata u Novom Sadu, sa danom 8. 6.
2022. godine zbog upisa u Imenik advokata ove Komore.
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25. CUDIC JAGODA, diplomirani pravnik, rodena 14. 4. 1993. godine, UPISUJE
SE 9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advo-
katske kancelarije u Novom Sadu, Bulevar Maksia Gorkog 48/1.

— BRISE SE iz Imenika advokatskih pripravnika CUDIC JAGODA, advokatski pri-
pravnik kod Ukropina Dejana, advokata u Novom Sadu, sa danom 8. 6. 2022. godine zbog
upisa u Imenik advokata ove Komore.

26. DRINIC TANIJA, diplomirani pravnik, rodena 15. 2. 1995. godine, UPISUJE SE
9. 6. 2022. godine u Imenik advokata Advokatske komore Vojvodine, sa sediStem advokat-
ske kancelarije u Novom Sadu, Bulevar Evrope 36/6/39.

— BRISE SE iz Imenika advokatskih pripravnika DRINIC TANJA, advokatski pri-
pravnik kod Vidicki Branislave, advokata u Novom Sadu, sa danom 8. 6. 2022. godine
zbog upisa u Imenik advokata ove Komore.

27. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VUKELIC MILOS, roden 9. 6. 1998. godine, na advokatsko-pripravnicku
vezbu kod Kruni¢ Braneta, advokata u Subotici, dana 9. 6. 2022. godine, u trajanju od dve
godine.

28. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu COSIC DANILO, roden 18. 8. 1998. godine, na advokatsko-pripravnicku
vezbu kod Cosié¢ Zdravka, advokata u Zrenjaninu, dana 9. 6. 2022. godine, u trajanju od
dve godine.

29. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PROLE MILOS, roden 10. 9. 1996. godine, na advokatsko-pripravni¢ku
vezbu kod Joksovi¢ dr Marije, advokata u Kuli, dana 9. 6. 2022. godine, u trajanju od dve
godine.

30. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SAVIC UROS, roden 4. 11. 1992. godine, na advokatsko-pripravni¢ku ve-
zbu kod Vukiéevi¢ Ivana, advokata u Savinom Selu, dana 9. 6. 2022. godine, u trajanju od
dve godine.

31. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu RAJCEVIC KRISTINA, rodena 22. 7. 1990. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Loncarevi¢ Aleksandre, advokata u Apatinu, dana 9. 6. 2022. godine,
u trajanju od dve godine.

32. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu POPOVIC DIMITRIJE, roden 27. 5. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Fraji¢ Marijane, advokata u Novom Sadu, dana 9. 6. 2022. godine, u tra-
janju od dve godine.

33. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SEKULOVIC STEFAN, roden 31. 10. 1994. godine, na advokatsko-pri-
pravnic¢ku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 9. 6. 2022. godine, u
trajanju od dve godine.

34. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu DRASKOVIC NIKOLINA, rodena 5. 2. 1996. godine, na advokatsko-pri-
pravni¢ku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 9. 6. 2022. godine, u
trajanju od dve godine.

35. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ILIC IVETA ANNA, rodena 10. 8. 1993. godine, na advokatsko-priprav-
nicku vezbu kod Milovanovi¢ Danijele, advokata u Temerinu, dana 17. 6. 2022. godine, u
trajanju od dve godine.
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36. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TARBUK ANDREJA, rodena 11. 8. 1995. godine, na advokatsko-priprav-
nicku vezbu kod Mici¢ Jelene, advokata u Novom Sadu, dana 9. 6. 2022. godine, u trajanju
od dve godine.

37. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu JANJIC LENKA, rodena 12. 12. 1998. godine, na advokatsko-pripravnic¢ku
vezbu kod Marovi¢ Zeljka, advokata u Novom Sadu, dana 9. 6. 2022. godine, u trajanju od
dve godine.

38. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu SAVIC DANIJELA, rodena 5. 11. 1997. godine, na advokatsko-priprav-
ni¢ku vezbu kod Dragovi¢ Danila, advokata u Novom Sadu, dana 9. 6. 2022. godine, u
trajanju od dve godine.

39. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PAVLOVIC MILICA, rodena 9. 3. 1998. godine, na advokatsko-pripravni-
¢ku vezbu kod Zari¢ Predraga, advokata u Novom Sadu, dana 9. 6. 2022. godine, u trajanju
od dve godine.

40. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu VLASKALIC MILOS, roden 4. 2. 1994. godine, na advokatsko-pripravni-
¢ku vezbu kod Prosi¢ Zorana, advokata u Novom Sadu, dana 9. 6. 2022. godine, u trajanju
od dve godine.

41. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu MIKES MILENA, rodena 11. 3. 1992. godine, na advokatsko-pripravnicku
vezbu kod Mikes Dragana, advokata u Novom Sadu, dana 9. 6. 2022. godine, u trajanju od
dve godine.

42. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu ZVEZDANOVIC VLADIMIR, roden 25. 6. 1988. godine, na advokatsko-
-pripravni¢ku vezbu kod Todorovi¢ Mihajla, advokata u Backom Petrovcu, dana 9. 6. 2022.
godine, u trajanju od dve godine.

43. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu TOMANOVIC ALEKSA, roden 26. 5. 1998. godine, na advokatsko-pri-
pravni¢ku vezbu kod Ukropina Dejana, advokata u Novom Sadu, dana 9. 6. 2022. godine,
u trajanju od dve godine.

44. UPISUIJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu CEKIC ISIDORA, rodena 8. 3. 1997. godine, na advokatsko-pripravnicku
vezbu kod Ivosevi¢ Milene, advokata u Novom Sadu, dana 9. 6. 2022. godine, u trajanju
od dve godine.

45. UPISUJE SE u Imenik advokatskih pripravnika Advokatske komore Vojvodine
u Novom Sadu PANTELIC SRPAN, roden 31. 10. 1990. godine, na advokatsko-priprav-
ni¢ku vezbu kod Panteli¢ Milivoja, advokata u Novom Sadu, dana 9. 6. 2022. godine, u
trajanju od dve godine.

46. BRISE SE iz Imenika advokata Advokatske komore Vojvodine RADONJANIN
MIRELA, advokat u Novom Sadu, sa danom 1. 7. 2022. godine na li¢ni zahtev.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Tornjanski Milica, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.
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47. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MALENICA
NIKICA, advokat u Novom Sadu, sa danom 1. 7. 2022. godine.

— Imenovana zadrzava ¢lanstvo u Posmrtnom fondu Advokatske komore Vojvodine.

— Malenica-Stani¢ Gordana, advokat u Novom Sadu, postavlja se za preuzimatelja
advokatske kancelarije.

48. BRISE SE iz Imenika advokata Advokatske komore Vojvodine ZAKLAN DI-
JANA, advokat u Novom Sadu, sa danom 30. 6. 2022. godine.

— Zaklan Mrden Mila, advokat u Kacu, postavlja se za preuzimatelja advokatske
kancelarije.

49. BRISE SE iz Imenika advokata Advokatske komore Vojvodine MOSTARAC
GORAN, advokat u Novom Sadu, sa danom 15. 3. 2022. godine usled smrti.

— Sljivar Vlaovi¢ Mirjana, advokat u Novom Sadu, postavlja se za preuzimatelja
advokatske kancelarije.

50. BRISE SE iz Imenika advokata Advokatske komore Vojvodine STAKIC BRA-
NISLAYV, advokat u Novom Sadu, sa danom 20. 5. 2022. godine usled smrti.

— Krklju§ Ljubinka, advokat u Novom Sadu, postavlja se za preuzimatelja advokat-
ske kancelarije.

51. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
ALEKSIC DEA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj vezbi
kod Mara$ Ivane, advokata u Novom Sadu, sa danom 23. 5. 2022. godine.

52. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
FORKAPA MILANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnickoj
vezbi kod Kljaji¢ Gorana, advokata u Novom Sadu, sa danom 19. 5. 2022. godine.

53. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
LUKIC VERA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj vezbi
kod Rali¢ Romane, advokata u Novom Sadu, sa danom 13. 5. 2022. godine.

54. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
TUBIN DAMIJAN, advokatski pripravnik u Novom Sadu, na advokatsko-pripravnic¢koj ve-
zbi kod Stanivukovi¢ Gorana, advokata u Novom Sadu, sa danom 6. 5. 2022. godine.

55. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
LEKOVIC KRISTINA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni-
¢koj vezbi kod Stanivukovi¢ Gorana, advokata u Novom Sadu, sa danom 6. 5. 2022.
godine.

56. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodi-
ne STANARCEVIC VUKASIN, advokatski pripravnik u Novom Sadu, na advokatsko-
-pripravni¢koj vezbi kod Rama¢ Tamare, advokata u Novom Sadu, sa danom 10. 5. 2022.
godine.

57. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
RADOJCIC SNEZANA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni-
¢koj vezbi kod Baki¢ Tamare, advokata u Novom Sadu, sa danom 9. 5. 2022. godine.

58. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
MARKOVIC DANIJELA, advokatski pripravnik u Apatinu, na advokatsko-pripravnickoj
vezbi kod Markovi¢ Milana, advokata u Apatinu, sa danom 4. 5. 2022. godine.

59. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
NINKOVIC VALENTINA, advokatski pripravnik u Rumi, na advokatsko-pripravnickoj
vezbi kod MiloSevi¢ Miroslava, advokata u Rumi, sa danom 31. 5. 2022. godine.
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60. BRISE SE iz Imenika advokatskih pripravnika Advokatske komore Vojvodine
GRBIC NEMANIJA, advokatski pripravnik u Novom Sadu, na advokatsko-pripravni¢koj
vezbi kod Kovacevi¢ Marijane, advokata u Novom Sadu, sa danom 31. 5. 2022. godine.

61. UZIMA SE NA ZNANJE da RADIN NINI, advokatu u Novom Sadu, privreme-
no prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi nege
deteta od 20. 5. 2022. do 15. 5. 2023. godine.

— Lapcevi¢ Aleksandra, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

62. UZIMA SE NA ZNANJE da ILIC DANIJELL, advokatu u Novom Sadu, privre-
meno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva radi
nege deteta od 21. 4. 2022. do 21. 3. 2023. godine.

— Savin Sonja, advokat u Novom Sadu, odreduje se za privremenog zamenika.

63. UZIMA SE NA ZNANIJE da BEDOV JOVANI, advokatu u Novom Sadu, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 4. 6. 2022. do 3. 6. 2023. godine.

— Simi¢ Vasja, advokat u Novom Sadu, odreduje se za privremenog zamenika.

64. UZIMA SE NA ZNANJE da ANDELKOVIC BILJANI, advokatu u Novom
Sadu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i
odsustva radi nege deteta od 1. 6. 2022. do 31. 5. 2023. godine.

— Andelkovi¢ Nemanja, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

65. UZIMA SE NA ZNANJE da VUKICEVIC NEDI, advokatu u Novom Sadu,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 12. 5. 2022. do 11. 5. 2023. godine.

— Jovici¢ Mitrovi¢ Sandra, advokat u Novom Sadu, odreduje se za privremenog
zamenika.

66. UZIMA SE NA ZNANJE da VALENTIK BEGANOVIC NATASI, advokatu u
Novom Sadu, privremeno prestaje pravo na obavljanje advokature usled bolovanja pocev
od 11. 5. 2022. godine

— Krsti¢ Miljana, advokat u Novom Sadu, odreduje se za privremenog zamenika.

67. UZIMA SE NA ZNANJE da KOVACEVIC MARIJL, advokatu u Somboru, pri-
vremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 30. 4. 2022. do 30. 4. 2023. godine.

— Bursa¢ Goran, advokat u Somboru, odreduje se za privremenog zamenika.

68. UZIMA SE NA ZNANIJE da ZIVKOVIC PAVLIC JELENI, advokatu u Sombo-
ru, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsu-
stva radi nege deteta od 16. 5. 2022. do 15. 5. 2023. godine.

— Mrdak Veljko, advokat u Somboru, odreduje se za privremenog zamenika.

69. UZIMA SE NA ZNANIJE da NIKOCEV VANIJL advokatu u Pandevu, privreme-
no prestaje pravo na obavljanje advokature zbog bolovanja pocev od 11. 5. 2022. godine.

— Prodanovi¢ Jovan, advokat u Pan¢evu, odreduje se za privremenog zamenika.

70. UZIMA SE NA ZNANJE da KOLARIC MAJIL advokatu u Sremskoj Mitrovici,
privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i odsustva
radi nege deteta od 21. 5. 2022. do 20. 5. 2023. godine.

— Staji¢ Bati¢ Irena, advokat u Novom Sadu, odreduje se za privremenog zamenika.
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71. UZIMA SE NA ZNANJE da ZRINJANIN msr. prav. SANDI, advokatu u Srbo-
branu, privremeno prestaje pravo na obavljanje advokature zbog porodiljskog odsustva i
odsustva radi nege deteta od 22. 4. 2022. do 22. 4. 2023. godine.

— Baji¢ Drago, advokat u Srbobranu, odreduje se za privremenog zamenika.

72. UZIMA SE NA ZNANIJE da je RADULOVIC IVANA, advokat u Novom Sadu,
nastavila sa radom dana 11. 5. 2022. godine, nakon §to joj je privremeno bilo prestalo pra-
vo na bavljenje advokaturom.

— Gudalo SaSa, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

73. UZIMA SE NA ZNANJE da je VISNJIC MELINDA, advokat u Novom Sadu,
nastavila sa radom dana 16. 5. 2022. godine, nakon §to joj je privremeno bilo prestalo pra-
vo na bavljenje advokaturom.

— Stojanov Mirjana, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

74. UZIMA SE NA ZNANIJE da je PERIC MAJA, advokat u Novom Sadu, nasta-
vila sa radom dana 21. 3. 2022. godine, nakon §to joj je privremeno bilo prestalo pravo na
bavljenje advokaturom.

— Peri¢ Damir, advokat u Futogu, razresava se duznosti priviemenog zamenika.

75. UZIMA SE NA ZNANJE da je PUKANOVIC JELENA, advokat u Novom Sa-
du, nastavila sa radom dana 1. 6. 2022. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Vuljaj Kristina, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

76. UZIMA SE NA ZNANIE da je SIPCIC IVA, advokat u Novom Sadu, nastavila
sa radom dana 1. 6. 2022. godine, nakon $to joj je privremeno bilo prestalo pravo na bavlje-
nje advokaturom.

— Kovacevi¢ Aleksandar, advokat u Novom Sadu, razreSava se duznosti privreme-
nog zamenika.

77. UZIMA SE NA ZNANIJE da je JANKOVIC VEDRANA, advokat u Novom Sa-
du, nastavila sa radom dana 1. 6. 2022. godine, nakon §to joj je privremeno bilo prestalo
pravo na bavljenje advokaturom.

— Ljubici¢ SiniSa, advokat u Novom Sadu, razreSava se duznosti privremenog
zamenika.

78. UZIMA SE NA ZNANJE da je BASIC NATALIJA, advokat u Novom Sadu,
nastavila sa radom dana 5. 5. 2022. godine, nakon §to joj je privremeno bilo prestalo pravo
na bavljenje advokaturom.

— Mihajlovski Mladen, advokat u Novom Sadu, razresava se duznosti privremenog
zamenika.

79. UZIMA SE NA ZNANIJE da je MARKOV IVOSEVIC ALEKSANDRA, advo-
kat u Beceju, nastavila sa radom dana 20. 5. 2022. godine, nakon $to joj je privremeno bilo
prestalo pravo na bavljenje advokaturom.

— Markov Aleksandar, advokat u Beceju, razreSava se duznosti privremenog
zamenika.

80. UZIMA SE NA ZNANIJE da je Sabo Jovana, advokat u Rumi, promenila prezi-
me koje sada glasi Peti¢.
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81. UZIMA SE NA ZNANIJE da je Draskovi¢ Ana, advokat u Novom Sadu, prome-
nila prezime koje sada glasi Nadazdin.

82. UZIMA SE NA ZNANIJE da je Macinko Jovana, advokatski pripravnik u No-
vom Sadu, promenila prezime koje sada glasi Raci¢.

83. UZIMA SE NA ZNANIJE da je Barbulj Darko, advokatski pripravnik u Pan-
¢evu, prekinuo advokatsko-pripravnicku vezbu kod Dusana Sivéeva, advokata u Pancevu,
dana 10. 5. 2022. godine, te da istu nastavlja kod Sivéev Dejana, advokata u Pancevu, dana
11. 5. 2022. godine.

84. UZIMA SE NA ZNANIJE da je Ili¢ Andela, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravnicku vezbu kod Pordevi¢ Dragana, advokata u Novom
Sadu, dana 31. 5. 2022. godine, te da istu nastavlja kod Radovanov Milenka, advokata u
Novom Sadu, dana 1. 6. 2022. godine.

85. UZIMA SE NA ZNANIJE da je Tintor Milan, advokatski pripravnik u Novom
Sadu, prekinuo advokatsko-pripravnicku vezbu kod Herceg Branislava, advokata u Novom
Sadu, dana 12. 5. 2022. godine, te da istu nastavlja kod Gusavac Milana, advokata u No-
vom Sadu, dana 13. 5. 2022. godine.

86. UZIMA SE NA ZNANIJE da je Janjatovi¢ Tamara, advokatski pripravnik u
Novom Sadu, prekinula advokatsko-pripravnicku vezbu kod Gudalo Borisa, advokata u
Novom Sadu, dana 11. 5. 2022. godine, te da istu nastavlja kod Kovacevi¢ S. Gordane,
advokata u Novom Sadu, dana 12. 5. 2022. godine.

87. UZIMA SE NA ZNANIJE da je Gavrilov Katarina, advokatski pripravnik u No-
vom Sadu, prekinula advokatsko-pripravni¢ku vezbu kod Gucunja Milana, advokata u No-
vom Sadu, dana 1. 6. 2022. godine, te da istu nastavlja kod Radovanov Milenka, advokata
u Novom Sadu, dana 2. 6. 2022. godine.

88. UZIMA SE NA ZNANIJE da je Golubovi¢ Bojan, advokatski pripravnik u No-
vom Sadu, prekinuo advokatsko-pripravni¢ku vezbu kod Gogi¢ Rade, advokata u Novom
Sadu, dana 31. 5. 2022. godine, te da istu nastavlja kod Jan¢i¢ Aleksandre, advokata u
Novom Sadu, dana 1. 6. 2022. godine.

89. UZIMA SE NA ZNANIJE da je Pusara Maja, advokatski pripravnik u Novom
Sadu, prekinula advokatsko-pripravnicku vezbu kod Knezevi¢ Boska, advokata u Novom
Sadu, dana 14. 5. 2022. godine, te da istu nastavlja kod Dragovi¢ Danila, advokata u No-
vom Sadu, dana 16. 5. 2022. godine.

90. UZIMA SE NA ZNANJE da je BEZANOVIC ANA, advokat u Rumi, preselila
sediste advokatske kancelarije u Sremsku Mitrovicu, Trg Cire Milekica 5, sprat 1, po¢ev od
1. 7. 2022. godine.

91. UZIMA SE NA ZNANJE da je MARCETA SRPAN, advokat u Bukovcu,
preselio sediste advokatske kancelarije u Novi Sad, Laze Kosti¢a 8, stan 1, pocev od
10. 5. 2022. godine.

92. UZIMA SE NA ZNANIJE da je Laki¢ Srdan, advokat u Novom Sadu, preselio
svoju advokatsku kancelariju na adresu Ilije Ognjanoviéa 14, pocev od 1. 6. 2022. godine.

93. UZIMA SE NA ZNANIJE da je Pupac Miroslav, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Ilije Ognjanovica 14, pocev od 1. 6. 2022.
godine.

94. UZIMA SE NA ZNANIJE da je Basi¢ Natalija, advokat u Novom Sadu, pre-
selila svoju advokatsku kancelariju na adresu Futoska 1A, sprat V, stan 505, pocev od
9.5.2022. godine.
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95. UZIMA SE NA ZNANIJE da je Kljaji¢ Goran, advokat u Novom Sadu, preselio
svoju advokatsku kancelariju na adresu Sekspirova 11, prizemlje, stan 3, potev od 16. 5.
2022. godine.

96. UZIMA SE NA ZNANJE da je Basta Nina, advokat u Novom Sadu, preselila
svoju advokatsku kancelariju na adresu Lasla Gala 7, pocev od 9. 5. 2022. godine.

97. UZIMA SE NA ZNANIJE da je Popovi¢ Srdan, advokat u Novom Sadu, preselio
svoju advokatsku kancelariju na adresu Lasla Gala 7, pocev od 9. 5. 2022. godine.

98. UZIMA SE NA ZNANIJE da je Josimov Mirjana, advokat u Novom Sadu, prese-
lila svoju advokatsku kancelariju na adresu Strazilovska 19/3, pocev od 1. 5. 2022. godine.

99. UZIMA SE NA ZNANIJE da je Bedov Jovana, advokat u Novom Sadu, preselila
svoju advokatsku kancelariju na adresu Zmaj Jovina 26, PC Lupus, lokal 212, po¢ev od
20. 5. 2022. godine.

100. UZIMA SE NA ZNANIJE da je Knezevi¢ Damjan, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Dr Ivana Ribara 11/VII, stan 107, pocev od
6. 6. 2022. godine.

101. UZIMA SE NA ZNANIJE da je Peki¢ Stefan, advokat u Novom Sadu, preselio
svoju advokatsku kancelariju na adresu Zelezni¢ka 13, poéev od 1. 6. 2022. godine.

102. UZIMA SE NA ZNANIJE da je Kaluderski Milan, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Maksima Gorkog 11, stan 2, po€ev od 10. 5.
2022. godine.

103. UZIMA SE NA ZNANIJE da je Jovanovi¢ Miroje, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Jevrejska 11, pocev od 30. 5. 2022. godine.

104. UZIMA SE NA ZNANIJE da je Samaradzija Petar, advokat u Novom Sadu, pre-
selio svoju advokatsku kancelariju na adresu Jevrejska 11, pocev od 30. 5. 2022. godine.

105. UZIMA SE NA ZNANIE da je Draskovi¢ Ana, advokat u Novom Sadu, preseli-
la svoju advokatsku kancelariju na adresu Svetojovanska 5, stan 11, pocev od 15. 5. 2022.
godine.

106. UZIMA SE NA ZNANIJE da je Balo§ Marija, advokat u Zrenjaninu, preselila
svoju advokatsku kancelariju na adresu Stevice Jovanoviéa 5, pocev od 1. 5. 2022. godine.

107. UZIMA SE NA ZNANIJE da je Dakovi¢ Bojana, advokat u Pancevu, preselila
svoju advokatsku kancelariju na adresu Vojvode Radomira Putnika 7, pocev od 1. 6. 2022.
godine.

108. UZIMA SE NA ZNANIJE da je Tomi¢ Dejana, advokat u Subotici, preselila svo-
ju advokatsku kancelariju na adresu Brac¢e Radi¢a 22/3, pocev od 30. 5. 2022. godine.

Upravni odbor
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HAYYHA INOJIUTUKA YACOIIMCA

Hay4no nosbe u o6sact

Iacnuk Aosokaiticke komope Bojeéooune je HayqHH 9acOINC U3 TI0Jba APYIITBE-
HO-XYMaHHCTHYKHX Hayka KOju 00jaBibyje pazoBe U3 IpaBHe Hay4yHe oOmactu. Ilupa
HayyHa 00JacT K0jOj 4acolUC Npunaja je o0sacT IpaBa U MNOJIUTUKOIOTUje HA HAYMH
Ha KOjH TO nponucyje [IpaBUIIHUK 0 KaTeropu3alyji U paHTUpaky HAYYHHUX YacoIluca.

TemaTcke u Teopujcke cMepHHIIE

Yaconnc 00jaBipyje H3BOpHE HaydHE WIAHKE, PaclpaBe, IpaBHE eceje, OIvIee,
NPHKa3e KBHUra U JAPyre TEKCTOBE KOjH CE OMHOCE Ha MPABO W MPABHY TCOPH]Y, HCTO-
pujy npasa u ¢puio3odujy npasa.

IToceOHO, vacomuc ce 0aBM TeMaMa y OKBHPY Haj3HAuajHHjHX TpaHa IMpaBa
U TO rpajaHCKOT MpaBa, KPUBHYHOL MpaBa, MelyHApOAHOr MpaBa, paJHOr MpaBa U
YCTaBHOT TpaBa.

TunoBu ucTpakuBama U pagoBa y 4aconucy

PanoBu 1 mpuiio3u Koju ce 00jaBibyjy Y 4acOIUCy KaTerOpuUIlly ce y TpH IpyIe:

1. Hayunn umaHIM y Koje CIIajfajy: OpUTHHAIHHA HAyYHH paJOBH, IPETIICIHH
pazoBH, KpaTKa CaoIITEHha, IPETXOHA CAOIIITeHa, HAyIHE KPUTHKE U OCBPTH.

2. CTpy4HH WIaHIIM y KOj€ CIaaajy: CTPY4HH pajloBU, HHPOPMATUBHU IPHIIO3H,
MPHUKA3N, CTPYYIHE KPUTHUKE MOJIEMHUKE, OCBPTH U €CEjH.

3. Ocranu NpuiIo3u U CAONIITeHa Y KOje CIa/iajy YBOIHHIIM, U3BCHITAJH O Pay
4acomuca, IPUKa3u CyJCKe IIPaKce, YpeAHUUKa JIOKYMEHTalldja Koja ce o0jaBibyje y
9aCcOIHNCY, CAaONIITeHha U3aBada U YPEAHUIITBA, HEKPOJIIO3U U CIAUYHO.

MoauTHKa KOHTPOJIe KBAJUTETa H YHanpehema eTnke nydInKoBama
H aKaJieMcKe eTHKe

Hay4Hu W cTpy4HH palloBH KOjU ce 00jaBJbyjy y YacOIHCY PEICH3HPajy ce
y CKIaay ca NPaBWIHHKOM O HOCTYIIKY peleHsuje [liachuka Aosokailicke Komope
Bojeooune. Y wacomucy ce mpuUMemyje IBOCTpyKa clielia peleH3uja. Y IOCTYIKY
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perieHsupama 1 ypehusama [iacnuxa Adsokaiticke komope Bojeooune AiaHOBH ype/-
HUIITBA M PELEH3CHTH AY)KHU Cy Ja c€ PyKOBOAE cMepHHuama KomuTera 3a eTHKY
nyonmukoBama (COPE). Aytopu koju npujaBibyjy CBOje pyKOINHUCE paau 00jaB/bHBamba
y 4acoNHCy AY)XHH Cy Ja IOLITYjy CBE HAl[MOHAIHE M MelyHapopHe cTaHgapie ody-
Barba aKaJEeMCKOT UHTETPUTETA U €THKY Y HAyYHOM JIeJIOBAbY U IyOIIHKOBAMY.

PagoBu 1 U031 KaTErOPUCAHU Kao OCTAH MIPUIO3H U CAOIIITEHa He HHJICK-
cHpajy ce U He IPe/CTaBbajy Je0 HaydHe u CTpydHe rpalje yacomnuca, He peleH3upajy
Cce W He ynmase y CTPYyKTypy pamoBa dacomuca. OHH Cy HCK/BYYHMBO HH(MOpMATHB-
HOT Kapakrepa.

EnexkrpoHcko ypehuBame uacomuca ocTBapyje ce y capaamu ca LleHTpom 3a
eBasyanujy y oopa3oBamy M HayllH.

Thacnuk Adeokaiticke komope Bojeodune je 4acormic OTBOPEHOT MPUCTYTIA.

JIpymiTBeHa M KyJTYpPHA yJ10ra 4acoluca

Vnora [macnuka Adsokaiticke komope Bojéodune je cTBapame MpocTopa 3a
00jaBJbMBamkE pe3y/TaTta HAyuHUX HCTPaXKHBaka O] 3Hauaja 3a MpaBHY HayKy, Kao W
IPOCTOpa 3a pa3MEHy HayYHOT U CTPYYHOT MHUIJBCH:A. Y 0CTBAPCHY CBOjE YIIOTe, 4aco-
IIC HACTOj! JIa YHAIPEH MPaBHY KyJITypy ¥ KOJETHjaJlHO pa3yMeBame M MOCeOHO ja
MOBEXE MPaBHY HAyKy Ca IIPABHOM IPAKCOM.

VY octBapemy cBoje ynore Iiachux Adeokailicke komope Bojeooune ocnama ce
Ha CBOjy JICBEICCETOTOUIIBY TPAIAHUIIN]y U3 KOT pasiora ce MoceOHO cTapa o yHarpe-
hewy kyntype cehama y obractu mpasa.
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CKPAREHO YIIYTCTBO 3A AYTOPE

PanoBu ce mocraBibajy myTeMm IuiaTgopme
3a EJICKTPOHCKO ypehuBame wyacomuca Ha JIMH-
Ky: http://aseestant.ceon.rs/index.php/gakv/user y
CKJIaJly ca TEXHHUYKUM YIyTCTBUMA 3a KOpHUIINcHe
TOTr cucTeMa uiu Ha e-mail aapecy: akvojvodine@
gmail.com.

Tlpenajom Tekcra, ayTop H3jaBibyje Ja TEKCT
HHMje HU 00jaBibeH HM npuxBaheH 3a oOjaBsbHBa-
e Te 1a Hehe OuTu mpeaar 3a o0jaBsbHBalbe OUITO
KOM JIpyroM Menujy. AyTtop Takohe u3jaBibyje aa je
HOCHJIAIl ayTOPCKOT TIpaBa, Jia je 00aBelITeH O Ipa-
BUMa Tpehnx JMma M Ja je HCIyHHO 3aXTeBe KOjH
mpowusiiase u3 Tux npasa. [loceOHO ayTop u3jaBibyje
Jla TIpeJiaje TeKCT KOjH je HAcTao IMOIITOBamEM KO-
JIeKCa aKaJeMCKE CTHKE.

Vpenuumro [nacnuxa Aoeoxaiticke Komope
Bojeooune u peleH3eHTH aHTaXOBaHH O] CTpaHe
4acoIuca y CBOM pajy PYKOBOZAE Ce Ipernopykama
u cMmepHunama Komurera 3a eTHKy MyOJIHKOBaba
(COPE).

Bpcre pamoBa.— Yacomuc 00jaBibyje OpHIH-
HaJlHe Hay4He pajioBe, NperveaHe pajJoBe, KpaTka
CaoIIITEeHha, NMPETXO/HA CAOMNIITeHa, HAYYHE KpH-

THKE, CTPYYHE PaZoBe, €Ceje U CCHTEHIC U3 CYACKE
npaxce.

O0uM u cTpykTypa Tekcra.— Jly)knHa Tek-
CTa IO MPaBWIy OIPaHNUYEHA je Ha jellaH ayTOPCKU
TabaKk KOju YMHU TEKCT ox 16 crtpanmma ca mo 28
penoBa Ha CTpaHu U 66 CIOBHUX MECTa y pely IITO
YKyIHO 4nHHU AyxuHy Tekcra ox 30.000 croBHHX
3HaKoBa (KapakTepa) yKJbyuyjyhu u pazmake.

3a mmcame ce kopuctH ¢oHT Times New
Roman Benmuune 12 pt, ¢ pazmakom uzmely penosa
BpenHocTH 1,5 Ha crpannnu A4 ¢gopmara.

HacnoB uinaHka HaBOIM c€ BEJIMKHUM CIIOBH-
Ma (Bep3asl) Ha CpefnHM cTpaHure, pontom Times
New Roman, 6o, Benuuute 14 pt.

[TognacaoBu ce mumnry Ha CpPEeIWHM, BEIUKAM
cloBMMa, BenuuuHa (GoHTa 12 pt U Hymepuily ce
aparckuM OpojeBnMa. VYKOJIHMKO IIOJHACIOB HMa
BUIIIE IEJIUHA, OHE CE 03HAYaBajy aparckuMm Opo-
jeBnma, kao: 1.1. — MamuM OOWYHHUM CIIOBHMA,
BennuunHa Gouta 12 pt, 1.1.1. — Manmum Kyp3uBHUM
cioBuMa, BeaudyuHa onTa 11 pt.

Je3uk u mucmo.— Ynanuu ce mpenajy Ha cpii-
CKOM je3MKy Ha NHPHIMYKOM WIJIM JIATHHHYKOM

CKPAREHA ITPABUJIA IUTUPAIBA CA ITPUMEPUMA

Hasohemwe kmura

[Ipesume, Nuanmmjan nmena. (roguHa n3mama). Ha-
cnos: Tloonacnos krvue. Mecto uznama: M3nasau

» Ilerposuh, I1. (2004). IIpaso u iapasoa: Teopuja
#pupoonoZ iipasa. beorpan: Ciry:xOeHH TITaCHUK

Hasoheme wiianka u3 yaconuca

IIpesume, Muunujan nmeHa. (rogvHa us3gama). Ha-
cioB unanka. Hasue uacoiiuca, Bomymen (0poj),
CTpaHHuIEe OI—JI0.

e Ilerposuh, I1. (2014). Haknana mrere. /lpas-
nux 90(3), 141-157.

Hagolemwe u3Bopa ¢ unTepHera

TIpe3ume, Wuunujan umena. (roaunHa usnama). Ha-
cnoe. IIpeysero: naTym ca: HHTEpHET azipeca

o Ilerposuh, I1. (2014). Haxnaoa wineiie. Ipey-
3ero: 27. 12. 2018. ca http://primer.com

Hasoheme nomahux nponuca

[Tyn HasuB mponwmca, Zracuno y Kome je ipoiuc obja-
6/bem, Opoj acuiia / roauHa 00jaB/bUBabA.
* 3akoH 0 obnuranuoHUM ogHOcuMma, CryorcoOeHu
enacnux PC, 6poj 36/2011, 99/2011, 83/2014. —
Ip. 3aKoH, 5/2015. u 44/2018.

Hagolhewe cTrpanux nponuca

HazuB unCTHTYIHjE KOja je MPOIKC A0HENA, iyH HA3UG
#poiiuca, MeCTO 00jaBJbUBaba, TOANHA

» European Parliament, The Impact of German
Unification on the European Community,
Brussels, 1990.

Hasohemwe nomahe cyncke npakce
Hasus cyzcke ouryke M Ha3UB Cy/a KOjH j€ OJUTYKy J10-
Heo, Op0oj O/UTYyKEe U JaTyM OIUTyKe

» Ilpecyma Anenanmonor cynma y beorpanmy, 'kl
2137/2011. o 25. 5. 2011. ronune.

IIMCMY, WIM Ha CHIVIECKOM je3HKY, MM Ha je3hIMa
y ciyxbenoj ynorpebu y bocuu u Xeprieropuuu u
y penryonukama Lproj I'opu mim XpBarckoj.

UnaHuu Koju ce Mpeajy Ha CPICKOM jEe3UKY
MOpajy caapiKaTH M arncTPakT M KJbyYHE pedyd Ha
CHIVIECKOM j€3HKY.

Caxerak n pesume.— Caxerak ce jaje Ha I10-
YeTKy WIaHKa, MCHOJ HAclloBa, a W3HAJ KIbYYHHX
pedn.

Caxerak Tpeba na uma ox 60 mo 200 peun u
ctoju u3mely 3arnaBipa (HaciaoB, uMe(Ha) ayTopa
W JIp.) U KJbYYHHX PEYM, HAKOH KOJUX CIEIH TEKCT
YJIaHKa.

AKO je je3uK paja CpICKH, CaXeTak Ha CTpa-
HOM jE3MKy MOXKE C€ IpPYXKHTH Yy HPOLIMPEHOM
001Ky, Kao T3B. pe3nmMe. PesumMe ce naje Ha Kpajy
YJlaHKa, HAKOH ojiesbka Jluteparypa.

Kbyune peun.— [lajy ce HemocpemHo HAaKOH
Ca)KeTKa, OJJTHOCHO pe3numea.

Bpoj kibyuHHX peun He Moxe Outu Behu o 10.

Kiby4He peun 1ajy ce Ha CBUM je3ULIMMa HA KO-
jUMa HOCTOje CaKeLH.

Hasolheme cTpaHe cyacke npakce

CTpaHa cyzicKa Ipakca ce HaBOIM y CKJIALy C Ipa-
BWJIUMA KOja Bake 3a HaBOlEHmE Cy/ICKe IMpakce
oxrosapajyhux cymnosa.

Jluteparypa, usBopu
W IUTHPAHA CYACKA MpaKca

Jluteparypa ce HaBOAM HAKOH WIAHKA, Kao I0ced-
Ha CeKI[1ja TaKo LITO ce CBe Oubinorpadceke jeJHHuIe
HaBoJIe a30yYHIM WM aOeLeTHIM PeIOM I10 IIpe3uMe-
Hy ayTopa, a KOJI UCTOT ayTopa, IO TOJWHH H3/1aBarba
(ox HajHOBHje 110 Hajcrapuje). M3a mpesumena, a mpe
MMeHa ayTopa 00aBe3HO ce MHUIIE 3areTa.

Jlomahu 1 mMelhyHaposHH U3BOPH IpaBa ce HABOJE
HaKOH WIaHKa, Kao IoceOHa CeKIHja, PEIOM KOjUM CY
HaBOhCHH y TEKCTY.

I{utupaHa cyjicKka Ipakca Ce HAaBOIM HAKOH TEK-
cTa, Kao mocebHa cekluja, peoM KojuM je HaBoleHa
Y 4JIaHKY.
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T'TACHUK AJIBOKATCKE KOMOPE BOJBOJAUHE
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